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BoDTHWoBTH ». Adam3 and others. 

{Oircuit Court, E. D. Wiscondn. October 18, 1880.) 

1. JuwsBiCTios— "WiLiiS— Removal Act of 1875.— By the law of Wis- 
consin, at the time this action was begun, jurisdiction to establish 
lost wills was vested in the circuit courts of the state and not in the 
probate courts. In an action brought in the state court by an alleged 
legatee under a lost will, agaiast the sole heir at law, to establish the 
will, and removeJ to the fédéral court under the removal act of 1875, 
the parties being citizens of différent states, hM, that although the 
fédéral court might not hâve jurisdiction of such an action, if origi- 
nally brought in that court, the case was removable under the act, and 
that, after it was ti-ansferred to the fédéral court, that court had juris- 
diction of the same. 
8ee Gaines v. Fuentes et al. 2 Otto, 10. 

Mr. Cassoday and Mr Paige, for complaînant. 

Mr. Weeks and Mr. Lillibridge, for défendant. 

Dyer, D. J. This is an action originally brougbt în the 
state court to establish an alleged lost -will of Eichard De 
Forest, deceased, and removed to this court at the instance 
of the défendant. The complainant is a citizen of the state 

v.4,no.l — 1 
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of lowa, and claims to be a legatee under the alleged will. 
The défendant Jane N. Adams is a citizen of the state of 
Michigan, and the sole heir at law of De Forest. The estate 
of deceased was situated in this state, and was being admin- 
istered upon in the probate court of Walworth county, as the 
estate of an intestate, when this action was brought. The 
administrator is a party to the action with the heir at law, 
but the controversy is betwéén complainant and the défendant 
Jane N. Adams. As the pleadings in the action originally 
conformed to the practice under the State Code, and as the 
suit is one in eqiiity, after tbe removal of the cause to this 
court the pleadings were reframed so as to conform to the 
requirements of the practice in ehancery ; and the prayer of 
the bill is "that proof be taken of the exécution and validity 
of the said last will and testament ; * * * and that the 
saià will be established and adjudged as the last will and 
testament of the said Richard De Forest." Issue was joined 
by answer duly filed, and the case has proceeded hère to the 
extént of taking the testimony. A .motion is now made by 
complainant to remand the case to the state court. 

The gênerai ground of the motion is that this court has not 
jurisdiction of the subject-matter of the action. And in sup- 
port of the motion it is urged that the purpose of the action 
is to obtain probate of a lost will ; that the fédéral court, like 
the court of ehancery of England, has not and never had 
jurisdiction of the probate of wills, that jurisdiction being 
vested exclusively in the courts of the state, upon which is 
devolved, by statute, the administration of estâtes; thatapro- 
ceeding to probate a will is in the nature of a proceeding in 
rem, not necessarily involving a controversy between parties, 
and that therefore the présent action is not a "suit of a civil 
nature at law or in equity, " nor a "controversy between citizens 
of différent states," within the meaning of section 2, art. 3, 
of the constitution, nor of the removal act of March 3, 1875, 
under which the cause was removed to this court. It has 
been held by the suprême court that the fédéral courts hâve 
no probate jurisdiction. This has been directly or incident- 
ally declared in cases where an attempt was made to compel 
pa.y'iaent of a bequest under a will not admitted to probate, 
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or to set aside a will for fraud or imposition, or to set aside the 
probate thereof on the ground of mistake, fraud, or forgèry. 
And in one of the cases it was said, that whatever the cause 
of the establishment of the doctrine that a bill in equity 
will not lie to set aside a will or its probate, "there is 
ample reason for its maintenance in this country, from the 
fuil jurisdiction overthe subject of wiUs vested in the probate 
courts, and the/revisory power ovér their adjudications in the 
appellate courts." The cases in which the question in its 
différent phases has arisen or been discused, are Armstrong 
V. Lear Adm'r, etc., 12 Wheat. 169; Tarver y. Tarver, 9 
Pet. 174; Gaines v. Chew, 2 How. 619; Fouvergne et al.v. 
New Orléans et al. 18 How. 470; Gaines v. New Orléans, 6 
Wall, 642, 703; Case of Broderick's Will, 21 Wall. 503; and 
Gaines v. Fuentes et al. 92 U. S. 10. With the exception of 
the case last cited, ail of thèse were cases originally brought 
in the fédéral courts, thus presenting the question of original 
jurisdiction of those courts to entertain bills of the nature 
before indicated. But that is hardly the question hère pre- 
sented. For, even if the présent bill could not hâve been filed 
as an original proceeding in this court, the question is whether 
this was not, when pending in the state court, a suit in equity 
in which there was a controversy between oitizens of différent 
states, and whether, after removal of the same under and 
pursuant to the removal act of 1875, this court was not then 
invested with jurisdiction of the cause. 

As appears from several of the cases cited, the déniai of 
gênerai equity jurisdiction to entertain causes involving the 
probate of wills is made to rest largely upon the fact that 
such jurisdiction is exclusively vested in the probate courts, 
and in some of the cases, as in that of Broderick's Will,tth.iB 
point is enforced by référence to state statutes which lodge suoh 
jurisdiction in the probate courts. It was, however, a peculiar- 
ity of the law of Wisconsin, when this action was commence d, 
that by statute jurisdiction to establish a lost will was' vested 
in the circuit courts of the state, and, by implication; the 
probate courts, in that particular clàss of cases, had not juris- 
diction. The statute provided that "wheùever any will of 
real or personal estate shall be lost, or destroyed by accident 
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or design, the circuit court shall iiaye the same power to take 
proof of the exécution and, valiLdity of such -will, and to 
establish the same, as in the case of lost deeds ;" and no stat- 
ute,at that timeconferred such power upon the probate court. 
The complainant was, therefore, compelled to institute her 
proceeding to establish the alleged lost will in the circuit 
court of the state, and from that court ail causes may be 
removed to this court which are made removable by the acts 
of congress. 

Npw it is true that the ordinary statutory proceeding to 
probaté a will tb some extent partakes of the nature of a pro- 
ceeding in rem, bécause ail parties interested are cited to 
appear, and because it does not of necessity involve a contro- 
versy between the parties. But, in the case at bar, a legatee 
nnder the alleged will is seeking, by action against the sole 
heir ai; law, to establish the wilL The proceeding is in form 
and substance a suit. There is an issue between the two 
parties inVolving the exécution, existence, and validityof the 
supposed will; the one party contending for her rights as a 
legatee, and the other for her rights as the only heir at law. 
Ôf necessity the controversy had to assume the usual form 
of a suit between hostile parties in the state court, and, as 
the probate court had not jurisdiction of the subject-matter, 
the proceeding was necessarily instituted in a court of gênerai 
jurisdiction in the state, where the statute lodged jurisdic- 
tion to establish lost wills "as in the case of lost deeds." Now 
was not this, when it was pending in the state court, a suit 
of a civil nature, in equity, in which there was a controversy 
between citizens of différent states, (and that the matter in 
dispute exceeds, exclusive of costs, the sum of $500 is not 
questioned,) within the meaning of the removal act of 1875? 
That statute provides "that any suit of a civil nature, at law 
or in equity, now pending or hereafter brought in any state 
court, where the matter in dispute exceeds, exclusive of costs, 
the sum or value of $500, * * * in which there shall 
be a controversy between citizens of différent states," may 
be removed by either party into the circuit court of the 
United States for the proper district. In view of the char- 
acter and necessary form of the présent action, and of the 
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faet that it îs a proceeding of which the probate courts of the 
state had not jurisdiction, the jurisdiction to entertain it being 
by state statut© vested in the circuit courts of the state, and in 
view of the broad language of the removal act of 1875, 1 am 
unable to pereeive why this is not a "suit" in whioh there 
is "a controversy betwéen oitizens of différent states" within 
the meaning of that act. And this conclusion, it seems to 
me, is strongly supported by the language of Justice Field in 
the opinion delivered by him in Gaines v. Fuentes et al., supra. 
It is true that was in form a suit brought to annul a ■will, as 
a muniment of title, to restrain the enforcement of a decree 
admitting it to probate ; but, as said by Justice Bradley in his 
dissenting opinion, it was a proceeding not merely to set 
aside the will so far as it affected the défendants in errbr. 
Its real object was to revoke the probate of a will, and as the 
case was originally commenced in the state court of Louisiana, 
and as the question was whether it could be transferred to 
the fédéral court, there does not seem to be a very substan- 
tial distinction upon principle between that case and the cne 
at bar. The removal in that case was attempted to be made 
under the act of congress of March 2, 1867, which author- 
izes removals on the ground of préjudice and local influence. 
And even that act, Justice Field, speaking for the majority of 
the court, says, "covered every possible case involving contro- 
versies between citizens of the state where the suit was brought 
and citizens of other states, if the matter in dispute, exclusive 
of costs, exceeded the sum of $500. It mattered not whether 
the suit was brought in a state court of limited or gênerai 
jurisdiction. The only test was, did it involve a controversy 
betweeen citizens of the state and citizens of other states, 
and did the matter in dispute exceed a specified amount? 
And a cœitroversy was involved, in the sensé of the statute, 
■whenever any property or daim of the parties, capable of 
pecuniary estimation, was the subject of litigation, and was 
presented by the pleadings for judicial détermination." An 
examination of the opinion will show that jurisdiction was 
Bustained as well upon the provisions of the act authorizing 
the removal as upon the point that the action was one to 
annul the will as a muniment of title; for the court say, 
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further, that "if the fédéral court had, by no préviens act, 
jurisdiction to pass upon and détermine the controversy 
existing between the parties in the parish court of Orléans, 
it was invested with the neeessary jurisdiction by this act 
itself as soon as the case was transferred. In authorizing 
and requiring the transfer of cases involving particular con- 
troversies from a state court to a fédéral court, the statute 
thereby clothed the latter court with ail the anthority easential 
for the complète adjudication of the controversies, even though 
it shouW be admitted that that court could not hâve taken 
original cognizanee of the cases." And further, after discuss- 
ing the point that the suit was one to annul the will as a muni- 
ment of title, the opinion proceeds: "But * * * it is 
sufficient, for the disposition of the case, that the statute of 1867, 
in authorizing a transfer of the cause to the fédéral court, does, 
in our judgment, by that fact, invest that court with ail needed 
jurisdiction to adjudicate finally and settle the controversy 
involved." With equal force might this language be used in 
considering the question as it arises in the case at bar under 
the removal act of 1875. 

It is also observed by Justice Field, in his opinion, that 
"the limitation of the original jurisdiction of the fédéral court, 
and of the right of removal from a state court, to a class of 
cases between citizens of différent states involving a desig- 
nated amount, and brought by or against résident citizens of 
the state, was only a matter of législative discrétion. The 
constitution imposes no limitation upon the class of cases 
involving controversies between citizens of différent states to 
which the judicial power of the United States may be ex- 
tended; and congress may, therefore, lawfuUy provide for 
bringing, at the option of either of the parties, ail such con- 
troversies within the jurisdiction of the fédéral jiidiciary." 

Since the jurisdiction to establish a lost will was vested by 
statute of the state in the circuit courts of tlie state, and not 
in the probate courts; and since the act of congress of 1875 
autborizes the removal from the state circuit court to the 
fédéral court of any suit involving a specifled amount, and 
in M'hieh there is a controversy between citizens of différent 
states; and in view of the enunoiation of the suprême court 
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bearîng on the question in Gaines v. Fuentes, — I am of opinion 
that this cauBe was removable under the ast of 1875, and 
that, upon its transfer under that act, this court became 
investedwitb jurisdictionto détermine the controversybetween 
the parties. 
Motion to remand overruled. 



MooNEY V. AaNEw and others. 

{Circuit Court, D, Colorado. , 1880.) 

1. BeuovaI/ — Jtjdgment — ^Appbal — Scire Facias — Act of Mabch 3, 
1875. — Process was served upon, judgment was recovered against, 
and an appeal was taken by, two of several défendants in an ac- 
tion In a State court. A writ ta the nature of a writ of scire fa- 
das was subsequently served upon two other of the défendants, 
whlle such appeal was pending, in order to make them parties to 
the judgment. Held, upon the pétition of the last two défend- 
ants, that the case was not then in a condition to be removed to 
the circuit court, under the last clause of section 2, of the act of 
March 3, 1875. 

Motion to Remand. 

, for plaintiff. 

, for défendant. 

Eallett, D. J. a motion was made some days ago to re- 
mand this cause to the district court of Arapahoe county, from 
■whenee it was removed. It appears that the action was brought 
against some 20 or more défendants, two of whom were served 
with process, and judgment rendered against them at the last 
term of the district court of Arapahoe county. Thèse défend- 
ants appealèd the cause to the suprême court of the state. 
Soon afterwards two other défendants were served, and they, 
upon certain pétitions, removed the case into this court. The 
pétitions show that ail the défendants, as well those against 
whom judgment was rendered as those making the applica- 
tion, and those who hâve not been served in the cause, are 
résidents of other states, — that is, not résidents of Colorado, — 
and the plaintifif is a résident or citizen of this state, so that, 
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as to the citizenship of tlie parties, the plaintiff is r„ citizen 
of this state, and the défendants are citizens of other states, 
and upon that it would seem to be a controversy between 
citizens of différent states, ail of the défendants diiïering in 
their citizenship from the plaintiff; and it would seem, also, 
that the application for removal to this court is made under 
the last clause of section 2 of the act of 1875. That clause 
is that, in any suit mentioned in the section, if there shall be 
a controversy which is wholly between citizens of différent 
states, that can be fuUy determined as between them, then 
one or more of the plaintiffs or défendants actually interested 
in Buch controversy may remove the cause to the circuit 
court; that is, ail the défendants being citizens of states other 
than that of which the plaintiff is a citizen, the application 
may be made by one or more of them ; and upon such appli- 
cation, if the cause is in condition to be removed, the removal 
may be had without the concurrence of others of the défend- 
ants. 

But there seems to be a difficulty as to the condition of 
the case. As stated before, judgment has been rendered as 
to two of the défendants, and they hâve taken an appeal to 
the suprême court of the state. As to them, the cause is not 
in a condition for removal, because it has passed to an appel- 
late tribunal, and the rule is that the removal must be had be- 
fore the trial of the cause. As to the other défendants in the 
cause, — those who hâve been served and made this application 
for removal, and those who hâve not been served, — the causu 
is in a condition for removal. But the controversy which is 
mentioned in this section ïs regarded by the court as an en- 
tire thing, — that is to say, the controversy is between the 
plaintiff and ail thèse défendants, — and it stands now in this 
attitude : that the controversy as to two of the défendants is 
pending in the suprême court of the state, and as to the others, 
in the district court of the state, and it cannot be removed at 
ail unless it be removed as to ail. We must hâve the whole 
of it, if we are to hâve any; and because aa to two of the de- 
fendants it is not removable, for that reason it is not reniov- 
able as to any. We hâve heretofore held that in a cause irx 
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wliich jucigment has been rendered against some of tlie défend- 
ants, and no appeal taken by those défendants from the judg- 
ment, that as to those défendants the controversy is ended; 
and, so far as it is still an existing controversy, standing be- 
tween the plaintifï and those who still contest the right of the 
plaintiff, it may be removed into this court. But that is not 
the position of this case. The controversy is still going on; 
still waged between the plaintiff and the défendants against 
whom judgment has been taken, as well as against thoso 
against whom no judgment has been taken. 

If we consider f urther the attitude or the case in the state 
court, and the position of thèse parties who hâve been brought 
in, the reason for this conclusion will be more apparent. This 
writ whioh has been issued is in the nature of a writ of scire 
facias, and it is to make the other parties, the persons served, 
parties to the judgment which has been rendered against the 
two défendants, and from which an appeal has been taken. If 
it should resuit in the suprême court of the state that this 
judgment should be reversed, there would be no ground of 
proceeding against thèse parties who are now served, because 
they are to be made parties to the judgment which is already 
of record in the district court of the state. If that judgment 
should be removed by the action of the suprême court of the 
state, there would be no basis for proceeding against thèse 
défendants. This proceeding stands upon the theory that 
there is a judgment in the district court of the state to which 
thèse persons are to be made parties; and, if that judgment 
should be reversed or set aside, there could be no proceeding 
against them. Of course, we cannot be put in the position 
of having a suit hère which will be subject to the contingency 
of reversai of the judgment of the district court of the state» 

The cause will be remanded aocording to the motion. 



10 FEDERAL BEPOBTEIÎ. 



IM THB MaTTBE OP THE PETITION OF THE BaENBSVILLB & 

MooEHEAD Ey. Co., eto. 
(District Court, D. Minnesota. October, 1880.) 

1. EeMOVAL — JUBISDICTION — TiME WHKN CAUSE CAN Procebd. — In the 

case of a removal the jurisdiction of the fédéral court is not complète, 
60 as to hear and détermine the cause, beforo the day prescribed by 
the statute, although a transcript has been âled. 

Application to proceed with the condemnation of a rail- 
road and the necessary land. 

Bigelow, Flandrau é Clark and R. B. Galusha, for peti- 
tioner. 

Gilman é Clongh, for respondent, the Northern Pacific 
Eailroad Company. 

Nelson, D. J. The Barn es ville & Moorhead Eailway Com- 
pany, organized under the gênerai railroad laws of the state 
of Minnesota, commenced proceedings under title 1, c. 34, 
Young's Minn. St., to obtain by condemnation a crossing 
over the track of the Northern Pacific road at or near Moor- 
head, in the county of Clay, and the land necessary for that 
pnrpose. The power to acquire by condemnation a crossing 
is granted by chapter 80, § 1, Minnesota Session Laws of 
1879, and by section 3 the proceedings to obtain the land 
shall be instituted and conducted in the same manner as other 
similar proceedings by railroad companies under the General 
Statutes above alluded to, with some réservations, which are 
not important hère. 

A pétition stating the objeot and amount of land, etc., to 
be taken was filed in accordance with the statutory provisions 
for the appointment of three commissioners to ascertain and 
report on the compensation, and presented to the district 
court of the state of Minnesota in and for the county where 
the land and crossing are situated, and proper notice given 
as required. At the time of the hearing, September 28, 1880, 
the Northern Pacific Eailroad Company appeared by counsel 
and filed a pétition stating, inter alla, that it will suffer dam- 
Hges to a greater amount than $1,000; that it is a company 
created and existing by virtue of certain acts of the congresa 
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of tlie Uuited States, attaching tliem, with the act of the etato 
of Minnesota giving the company the right to build a railroad 
across the state, to its pétition; and allèges "that it bas a de- 
fence arising under the laws of the United States, to-wit : that 
it is a corporation of the United States created and existîng 
as aforesaid, and holds its right of way, rights, and property 
under the acts of congress aforesaid, and that the state of Min- 
nesota has np power to confer upon any person or corporation 
the right to enter upon the same or take the same in the man- 
ner proposed by the said proceedings ; wherefore your peti- 
tioner, the Northern Pacific Eailroad Company, prays that 
the said proceedings be removed into the circuit court of the 
United States for the district of Minnesota, and that thig 
court proceed no further therein." 

A bond with sureties that the Northern Pacific Eailroad 
Company will enter in the United States circuit court, on the 
first day of the next session thereof hereaf ter to be holdeni a 
copy of the record in the said suit and proceeding, etc., 
accompanied the pétition, and was filed. 

The district court of the state made the foUowing order: 
"Ordered that the application of the Northern Ràcifio Eail- 
road Company to remove the said proceedings into the circuit 
court of the United States for the district of Minnesota be 
and the same hereby is granted, and that no further proceed- 
ings in this matter be had in this court. By the court. \ 
"October 6, 1880. 0. P. Stearns, Judge." ' 
The Bames ville & Moorhead Eailwày Company hâve pro- 
cured a properly-certified copy of the record in the state court, 
and filed it in the United States circuit court, October 18, 
1880, the next regular session of the court being on the second 
Monday of December, and on this copy of the record asks the 
court to proceed with the condemnation of the crossing and 
the necessary land, etc. 

The Northern Pacific Eailroad Company objects to the ju- 
risdiction of tbe court to proceed in the matter at this time. 
The right is given by the statutes to the Northern Pacific Eail- 
road Company, whose land is to be condemned and track 
crossed, to show cause, on the hearing for the appoihtment of 
commissioners, against granting the prayer oî the pétition, 
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and ap.y of the facts therein contained may be disproved, an4 
the court shallhear the proofs and allégations of the parties; 
and if satisfied that the public interests require the crossing 
to be made, and the lands, etc., to be taken are necessary for 
the purpose, it shall make an order appointing three com- 
missioners to ascertain the amount to bepaidby the petition- 
ing corporation to persons interested. An appeal is allowed 
from this appraisement of the commissionors, to be prosecuted 
in the court where their report is filed, and it is to be sub- 
mitted to a jury to re-assess the damages awarded, etc. 
Whether the proceeding, as shown by the record presented, 
is essentially political in its character and not judicial, and 
■whether it is a suit within the meaning of the second section 
of the rernoval act of 1875, it is not necessary at this time 
to détermine. AU parties appear to agrée that it is a suit or 
proceeding which can be removed from the state court, and I 
shall not on this application oonsider the question. 

The only point to be decided is, has the fédéral court at 
this time jurisdiction soras to proceed with the matter? I 
am inclined to the opinion that on filing the pétition in the 
state court, making a proper case for removal, and executing 
and filing the bond required, Jurisdiction attaches in the cir- 
cuit court, and when at any timç it is known by the fédéral 
court that such steps hâve been taken in the state court for 
rernoval, either by a copy of the record being filed or entered 
therein before the time required by the statute, many inci- 
dental proceedings may be taken, and provisional remédies, 
as attachments, etc., may be granted on motion, as could be 
done after the commencement of suit hy original process and 
appearance of the défendant; but the cause cannot proceed 
until the limited time has expired and the transcript entered. 
Such interprétation of the removal acts has support in the 
opinion of the suprême court of the United States when con- 
struing section 641 of the Eevised Statutes, involved in the 
case of Virginia v. Rives, 100 U. S. 316. There is a déclara- 
tion in that section similar to the one in the act of 1875 that 
"upon filing of the pétition (no bond being required) ail fur- 
ther proceedings in the state court shall caase. * * * " 
The langnaj'e of the act of 1875 is: "The state court shall 
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4locept the petîticiii and bond, ahd proeeed no furtner in sUch 
-suit;" ànd the oonrt say^' <5n page Sl'j':' "It istherefore a 
material inquiry whether the pétition of the défendants sets 
forth such tacts as made a case for repibval, and consequently 
arrested the juïisdictioû of the state court and transferred it 
to the fédéral court; "thus irûplying tbat the fédéral court 
acquired jurisdiction ipso facto on filing pétition and bond. 

So, aiso, in the Removal Cases, 100 U. S. 475, the court say : 
"While the act of eongress requires security that the transcript 
shall be filed on the first day, it nowhere appears that the circuit 
court is to be deprived of jurisdiction if by accident thô party 
is delayed until a later day in the term. If the circuit court, 
for good cause shown, accepts the transfer after the day, and 
during the term, its jurisdietion will, as a gênerai rule, be 
complète, and the removal properly effected." :I under- 
Btand, from the opinions of the court in thèse cases, that ■vrhen 
the jurisdiction of the state court ceases that of the- fédéral 
«ourt attïtches for some purposés, on entering a copyof the 
reçprd, so that, the C!Our;t:mayknow the facts:;bui the juris- 
diction of the fédéral oiourt is laot complète; so as to hear and 
deftenxiine the cause, althoingb a transcript is 'filed, until 
on the day prescribed . in, the statnte, or after, if the cotirt 
accepta it, See Dillon on KemoYal pf Catises, 71; Mahoney 
Miwin.f/ C'o. V. ^BraneW, 4' Sawyer, 289. - 

Inasmuch as the next proceeding in the case in hand is 
for the défendant to contest. the facts in the pétition, I àm 
of the opinion the eoort oannot at this time erïtertain it. - 

Application.to proeeed in the matterdenied;' i 



In re McEwEn and others, Bankrupts. 

{Cirouit Court, D. Indiana. , 1880.) 

Appbal — CiBcuiT CouBT — T^îŒ. — An appeal from an order of the 
district court should be entered Ui the circuit court within ten 
days after the appeal is taken, although the circuit . court Is in 
session at the time the order is made, and continues so ap to the 
end of the ten days. 

In Bankruptcy. Motion to Dismiss Appeals. 
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Herod â Winter, Ralph HiU, and S. Stansîfer, for assignée. 

Harrison, Hines é Miller, and McDonald de Butler, for cred- 
itors. 

Dbummond, 0. J. This is a motion to dismiss two appeals 
that hâve been taken in a bankruptoy case from orders of the 
district court disallowing certain claims against the estate of 
the bankrupts. 

Thefacts are that the order disallowing thèse claims was 
madeby the district court on the twenty-seventh of Novem- 
ber, 1879. That order seems to hâve been made in the ab- 
sence of counsel for the claimant, and on an application to the 
court on the seventeenth of December. 1879, the court opened 
the orders and reconsidered the cases for the purpose of 
allowing the parties to take an appeal to the circuit court, 
reforming its orders in both cases. An appeal was taken 
from that order on the seventeenth of December, and there 
was no question about the appeal being taken in the proper 
time, and the bond being given so as ta consumniate that 
appeal. The appeal was taken during the term of the court. 
In fact, the -term of the court still continues, 

The objection on the part of the assignées to this appeal 
is that the appellants did not comply with the law of coii- 
gress in entèring tbeir appeal in the circuit court within ten 
days from the time the order was rendered. The question is 
whether that should hâve been done. 

The contention between the two parties is : On the part of 
the assignées, that the appeal should be entered in the cir- 
cuit court, if the court is in session at the time the order is 
entered, and continues up to the end of the ten days, during 
the court, although it is the same term. On the other hand, 
it is claimed by the appellants that it is sufficient if the appeal 
is entered in the circuit court at the succeeding term after 
the order entered. 

I am of the opinion that the true construction of the acts 
of congress and of the rules of the suprême court, on the sub- 
ject, is that the appeal should be entered in the circuit court 
within ten days after the appeal is taken, although the cir- 
cuit court is in session at the time the ortlcr is made, and 
continues so up to the end of the ten days. 
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It 18 necessary to reciîr to the language of the original" 
bankrupt act on this subjeot : "No appeal shall be allowed in 
any case, from the district to the circuit court, unless it is 
claimed, and notice given thereof to the clerk of the district 
court, to be entered with the record of proceedings, and also 
to the assignée or creditor, as the case may be, or to the- 
defeated party in equity, within ten days after the entry of 
the decree or décision appealed from." "Such appeal shall 
be entered at the term of the circuit court which shall be 
first held within and for the district next after the expiration 
of ten days from the time of claiming the same." 

The only différence between the language and that noW 
found in the Eevised Statutes as a part of the bankrupt law, ■ 
is that the word "first" is left out in the revision; but that' 
clearly cannot make any différence in the sensé. "The ajipeal' 
shall be entered at the term of the circuit court which shall 
be held within and for the district next after the expiration^ 
of ten days from the time of claiming the same," means pre- 
cisely the same as though it were "first held within and foï 
the district;" because it is claimed that the word "next" gives 
significance to the sentence, and it means the term succeed- 
ing that at which the order is entered next after the expira- 
tion of ten days. See sections 4981 and 4982, Eev. St. U. S. 

The true meaning, I take it, is that if the circuit court is 
in session more than ten days after the order is made, the 
appeal shall be then entered. That is the term, within the 
meaning of the law, next after the entering of the order. 

This is the twenty-sixth rule made by the suprême court linder 
that law: "Any supposed creditor who takes an appeal to the 
circuit court from the décision of the district court, rejecting 
his claim in whole or in part, according to the provisions of 
the eighth section of the act, shall give notice of his inten- 
tion to enter the appeal within ten days from the eïitry of the' 
final' décision of the district court upon his claim ; and he shall 
file his appeal in the clerk's office of the circuit court within' 
ten days thereafter, setting forth a statemônt, in writitig, of 
his claim, in the manner prescribed by said section." The 
suprême court gave a construction of the statute by enacting 
that rule, and it wouid seemàs thôugh in that wày only 
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can "we carry out the object whieh the banlcrupt law îiad îu 
view. Now, take this district. The court, by statute, only sits 
twicG a year, once in May and once in November, and it cer- 
tainly could not hâve been the intention of congress in such 
a case that there should be an interval of six months, or more, 
as there might be before the entry of an appeal should be 
made in the circuit court, and therefore the suprême court, 
in considering the statute, required that the appeal should ba 
entered in the circuit court within ten days after the order 
made by the district court. 

If it is to be entered at the succeeding term, and if the 
"words "next after the expiration" from the time of claiming 
the same mean the succeeding term, then, of course, there is 
no significance to be given to the word "first." Perhaps, on 
that account, it was omitted in the Eevision. 

The statute has been construed in other cases — in Wood y. 
Bailey, 21 Wall. 640; In the Matter of Coleman, 7 Blatchf. 
192 — in which the court held that after the claim of a 
creditor of a bankrupt's estate was rejeeted by the district 
court, and an appeal taken from the décision of the district 
court, he must enter his appeal within ten days in the circuit 
court, and comply witb order No. 26, and that he must also 
set forth a statement in writing, etc. This has been the law 
ever sinco the statute was enacted, and section 4984 of the 
Kevised Statutes requires that, upon entering his appeal in 
the circuit court, the appellant shall file witb the clerk a state- 
ment of his case and the amount claimed in his déclaration. 
In the case in 7 Blatchford the appeal was dismissed be- 
cause the entry wa& not made accordingly. And the point 
is decided in the same way in In re Place v. Sparkman, 4 B. 
E, 541. And unless the omission of the word "firàt" in the 
Eevision changes the meaning of the law as it was originallj 
enacted, then thèse décisions are in point. And althoagh 
the last are not absolutely controlling in this court, still I 
think it must be considered the tnie construction of the act. 
It is especially the construction which the suprême court has 
placed upon the original bankrupt law, and I do not think 
the omission of the word "first" changes that construction. 

So the appealg wiU be dismissed in both cases. 



8TEIGË& V. BONN. 17, 

Steigeb ». BONH. 
(CHreuit Court, S. New Jersey. Octotier 18, 1880.) 

1. Pkocess— Seevioe— Feaud.— Where a défendant, residing in another 
district, is enticed and induced to corne into the district where the 
plaintiff résides by the false représentations or deceptive contrivances 
of the plaintifE, or of any one acting in his behalf, for the purpose of 
Berving légal process upon him, and the same is served through such 
improper means, such service is illégal, and ought to be set aside, and 
the process dismissed. 

Union, Hugar Refinery v. Mathieason, 2 Clifl. 304-309, 

Motion to set aside Writ, etc. 

J. Henry Stone, for défendant. 

Mr. Gilchrist, Att'y Gen,, for plaintiff. 

Nixon, D. J. This is a motion to set aside the summons 
issued in the case, on the ground that the défendant was in- 
duced, by deceptive and fraudulent means, to corne within 
the jurisdiction of the court for the purpose of serving th« 
writ upon him. There seems to be a substantial agreement 
between the counsel of the respective parties as to the law of 
the case, They assent to the rule laid down by Mr. Justice 
Clifford in The Union Svgar Refinery v. Mathiesson, 2 Ciiff. 
304-309, where he says "that where the défendant, residing 
in another district, is enticed and induced to come into the 
district where the plaintiff résides by the false représenta- 
tions or deceptive contrivances of the plaintiff, or of any one 
acting in his behalf, for the purpose of serving légal process 
upon him, and the same is served through such improper 
means, such service is illégal, and ought to be set aside, and 
that the process should be dismissed." The only question is 
whether the facts shown are sufiScient to identify the plaintiff 
with, and hold him responsible for, the déception and fraud 
used to lure the défendant into the state, 

The facts are that the défendant is a citizen of the state 
of New York, residing in the city of New York, and engaged 
in the business of importing, publishing, and selling sohool 
bocks in the German language; that a convention of the 
German-American Teachers' Association, a body composed 
of German teachers from varions states of the Union, was to 

v.4:,no,l — 2 
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be held on the twenty-eiglitli, twenty-ninth, and thirtieth days 
of July last, at the high-sehool building in the city of New- 
ark; that many of the members of this association were 
customers of the défendant, and in the habit of purchasing 
books of him; that the plaintifif and défendant had a lawsuit 
then pending in the suprême court of the state of New York, 
growing out of some business transactions between them; 
that the plaintifif, desirous of removing said controversy into 
this jurisdiction, and conceiving the notion that the défend- 
ant -would attend the sessions of the German School Associa- 
tion at Newark, proeured a summons from this court and took 
it to the United States deputy marshal at Jersey City, gave 
him instructions in regard to its service on the twenty-eighth 
of July, and introduced to the marshal a gentleman, whose 
name is not known, who knew the défendant by sight, and 
who was to accompany the ofi&cer to Newark to designate to 
him the défendant ; that they went to Newark on the af ter- 
noon of the 28th, and were joined by another man, called. 
"Charley," who was also to aid the marshal in identifying 
the défendant ; that they visited the convention on the twenty- 
eighth and twenty-ninth of July, but failed to find the défend- 
ant, one of thèse men paying the officer for his attendance on 
the last-named day, and promising to give him notice if his 
attendance was desired on the nest day; that he was notified 
to meet thèse men at Newark on the afternoon of the 30th, 
when the défendant was found and the writ served; that the 
défendant visited New Jersey in conséquence of having re- 
ceived at his place of business in the city of New York, at 
about 1 o'clock p. m. of that day, a telegram of the following 

iiÊiior * 

"New Yoek, July 30, 1880. 

"To E. Steîger, 25 Park Place, New York: Please call at 
headquarters of German-American teachers, at 842 Broad 
street, this afternoon, 

[Signed] "W. I. Eokoff." 

—that the W. I. Eckoff, whose name was signed to the tele- 
gram, was a German teacher, and président of the convention 
then assembled at the place designated, with whom the plain- 
tifif had a casual acquaintance ; that the telegram was not 



BTBIGEB V. BONNi 1* 

sent by the said Eckoff, nor by any one in bis behalf, and ît 
was, doubtless, forwarded by some one to brxng the défendant 
■within this jurisdiction. 

If the plaintiff, or any one acting in his behalf, was instru- 
mental in decoying him hither by the use of such a device, it 
must be held that the writ should be quashed and the suit 
dismissed. But if other persons, net connected with the plain- 
tiff, procured his attendance, even by thèse improper meth- 
ods, for any purpose, the plaintiff bas the right to avail him- 
self of the opportunity of serving the writ. The défendant is 
found in the district, in the sensé in which the term is used 
in the eleventh section of the judiciary act, (section 739, Eev. 
St.,) and the plaintiff is not chargeable with any déception 
or fraud practiced by thèse oyer whom he had no control, 
and for whose actions he is not responsible. Such I under- 
stand to be the substance of the opinion of the court in 
the case of The Union Sugar Refinery v. Matheisson, supra. 
' The question involved must be deeided by ascertaining upon 
which party the burden of proof lies. There is no pretence 
that the deputy marshal had any knowledge of the forged 
telegram. Do the undisputed facts make such à presump- 
tion against the plaintiff or his agent, who accompanied the 
officer, that he is called upon to rebut them with proof that 
he was not privy to the déception practiced upon the défend- 
ant? 

I am of that opinion. The presumption of the plaintiff's 
participation in the déception is stronger hère than in the case 
of Hevener v. Heist, SO Leg. Int. 46, and yet in that case the 
court set aside the writ. The défendant had been brought to 
Philadelphia from Bucks county, Pensylvania, by a forged 
telegram, and on his arival he was served with the writ by the 
deputy sheriff. Judge Sharswood thought the burden of 
proof was upon the plaintiff to explaiu how the officer knew 
that the défendant was coming. There was no évidence 
as to who sent the telegram, and yet the leamed jtidge 
held that the failure of the plaintiff to show that he did not 
direct thp officer in the service was fatal to the legality of the 
proceedings. "I am elearly of the opinion," he says, "that it 
was incumhent on the plaintiff to produce the sheriff 'sidep- 
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uty who madé the arrest, in order to show that it was not by 
the instruction of the plaintiff or his attorney that he vent 
■with the writ at that time to that place to arrest the défend- 
ant." 

The évidence is uncontradicted that the deputy marshal 
did go, at the time and place designated by the agent of the 
plaintiff, to make the service of the summons, and there is no 
disavowal on his part that he procured the présence of the 
défendant then and there. 

The writ must be set aside. 



ExcHANGB Nat. Bank of Pittsburgh V. Thied Nat. Banc 
OF New York. 

(Cirevit Court, D.Ne'mJei-aey. October 2,.1880.5 ' 

L Bul 0* Exchange— Acceptance— Agent.— An agent for the collec- 
tion of à blll of exchange is liable, if he f ails to notify his priBcipal- 
when suoh bilj has been duly presented and acoeptance according to 
its ténor ref used. . , 

2. Sami!—8,ame—Samb.— Certain bills of exchange addrepsed to " Walter 
M. Conger, secretary Newark Tea-Tray Company, Newark, N. J," 
were foï*Hrarded to the défendant bank for colJection,' withôut spécial 
instructions from its principal, or any information which mightqiial- 
ify or explain the import of the bills upon their face. Tlie bills were 
duly presented to Walter M. Conger, and were accepted in writing 
across their face, as follows : "Accepted. Payable at the Newark Na- 
tional Banking Company. Walter M. Conger." Hdd, in view of the 
facts, and in view of the décisions of the courts of the slate in which 
the drawee of the bills resided, and where they were to be accepted 
and paid, and of concurrent décision? elsewhere, that the défendant did 
not commit any breach of duty in talcing the accepiauce in this form. 

, for plaintiff. 

, for défendant. 



McKennan, C. J. This suit is brought to recover the 
amount of 11 several drafts discounted by the plaintiff, and 
transmitted to the défendant for collection, and alleged to 
hâve been lost by the defendant's négligence in receiving an 
improper acceptance thereof, and in not causing the same to 
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he protested for non-acceptance, and due notice to be given to 
the plamtifï- A jury was dispeneed with, and the casé heard 
hy the court upon the évidence submitted. 

The following facts are found as the resuit of this évi- 
dence : 

- First. That the plaintiff is the holder of 11 drafts for va- 
rions sums, amounting altogether to $12,292.58, which were 
drawn by Eogers & Burchfield, at Pittsburgh, to the order of 
J. D. Baldwin, and by him indorsed on Walter M. Conger, 
Becretary Newark Tea-Tray Company, Newark, N. J. 

Second. Thèse drafts bear différent dates, from June 8, 
1875, to September 20, 1875, and are in ail respects similar, 
except as to the snma payable, and are in the foUowiag 
f orm : 

$1,043.75. PriTSECRSH, June 8, 1875 

Four months after date pay to the order. of J. D. Baldwin 

ten hundred and forty-two and 75-100 dollars, for account 

rendered, value received, and charge to account of 

Eogers & Burchfield. • 

To Walter M. Conger, Secretary Newark Tea-Tray Co., New- 
ark, N. J. 

Third. They were transmitted for collection at différent 
times before maturity by the plaintiff to the défendant, in let- 
ters describing them by their numbers and amounts, and by 
the wojds "Newark Tea-Tray Co.," and were sent by the de^ 
fendant to its correspondent, the First National Bank of New- 
ark, enclosed in letters describing them generallyin the same 
way. 

Fourth. By the First National Bank of Newark they were 
presented for acceptance, and, with one exception, were ac- 
cepted, by writing on the face of them as foUows; "Accepted. 
Payable at the Newark National Banking Co. Walter M. 
Conger." 

Fifth. The First National Bank of Newark held them for 
payment, but the plaintiff was not informed of the form of 
the acceptances until the thirteenth and nineteenth of Octo- 
ber, 1875. Two of the drafts were returned to it by the de- 
fendant when both the drawers and indorsers were insolvent. 
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Sixth. At the time when the drafts were discounted by the- 
plaintiff the drawers were in good crédit; but none of them 
hâve been paid, aad they were duly protested for non-pay- 
ment. 

Seventh. The Newark Tea-Tray Company is a corporation 
created by the laws of New Jersey, and doing business inthat 
Btate, and Walter M. Conger was its secretary. 

The question, upon thèse facts, is, was the défendant gnilty 
of négligence in the dise barge of its duty as the plaintiff 's 
agent, whereby the plaintiff was subjected to loss ? 

What, then, was the duty of the défendant ? The drafts wer© 
payable at a certain future day, and were sent to the défend- 
ant for collection. As was said by Selden, J., in Walker v, 
The Bank of the State of New York, 9 N. Y. Eep. 582-684, 
"that any agent, whether it be a bank or an individual, re- 
ceiving a note or bill from the holder for collection, is respon- 
sible for any loss which the holder may sustain on account of 
âny neglect in presenting it or in giving notice of its dishonor ; 
that it is the duty of an agent who receives for collection a 
bill of exchange, payable at soine future time, to use due dil- 
igence in presentirig the same for acceptance, and if he fail 
to do so, or fail to give notice in case acceptance is refused, 
he will be liable." Failure to présent a bill for acceptance 
before maturity by an agent to whom it is entrustod for col- 
lection, without spécial instructions, will not constitute want 
of due diligence, because acceptance before the day fixed for 
payment is not necessary to hold the drawer and indorser, 
as was held in Bankof Washington v. Triplett, 1 Pet. 25; but 
if it is presented, and acceptance according to its ténor is 
refused, if the agent fail to give notice he will be liable. The 
drafts hère were addressed to "Walter M. Conger, secretary 
Newark Tea-Tray Company, Newark, N. J.," were duly pre- 
sented to him, and were accepted in writing across théir face, 
as follows : "Accepted. Payable at the Newark National 
Banking Company. Walter M. Conger." 

It is contended by the plaintiff that the drafts were ad- 
dressed to the Newark Tea-Tray Company, and that th& 
acceptances were not by that company, but by .Walter M. 
Conger, individually, and that, by taking them in this form, 
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ihe défendant caused the loss to the plaintiff of the drawara 
■of the bills; and upon this hypothesis the right of the plain- 
tiff to recover entirely dépends. It is urged with equal 
earnestness, on the other side, that in légal effect the drafts 
Vï-ere drawn on Walter M. Conger, with the sufEix of secretary 
as matter of personal identification, and that the accept- 
aneeri were by the proper person, in his proper character. 

The most that can be imputed to the défendant ia that it 
erred in judgment as to the import of the address upon the 
bills, and therefore did not cause them to be protested for 
non-acceptance, and notice to be given to the parties. Is this 
unfaithfulness or négligence in a sensé which will subject the 
défendant to liability for the loss complained of ? Whether 
the défendant was bound to présent the drafts for acceptance 
before therr maturity or not, it certainly evinced a disposition 
to fulfil its agency with diligent faithfulnesô, by promptly 
preseiîting them for acceptance to the person named as 
drawee. And this it did without spécial instructions from its 
principal, and without any information which might qualify 
or explain the import of the drafts upon their face, or repel 
the presumption arising from the restricted functions of the 
secretary of a corporation, that he was not its flnancial repré- 
sentative. Thus left to the exercise of its O'wn judgment, 
when it regarded Mr. Conger as in his individual character 
it did not fall into a culpable or irrational error, because it 
followed the évidence of the décisions of courts of the highest 
standing upon the subject. 

In Kean v. Davis, 1 Zab. 683, a case decided by the 
suprême court of the state, in which the acceptances hère 
were made and were payable, and therefore of spécial if 
not of décisive significance, it was held that a bill signed 
"John Kean, presideat Elizabethtown & Somerville Eailroad 
Company," was to betaken && prima facie the individual bill of 
John Kean ; but,inasmuch as the railroad company was named 
in the body of the bill as payée, such an ambiguity existed 
&a to render paroi évidence admissible to explain it, and 
show taat the bill was drawn in behalf of the company. 

In Moss V. Livlngston, 4 N. Y. 208, a bill was drawn on 
■"John R. Liyingston, Jr., président Rosendale Mining Gom- 
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pany, New York," and was accepted by "John E. Livingston, 
Jr., président Eosendale Mining Company, 16 Wall street," 
and the court held that the company was not bound by it, 
saying : "The bill cannot ,be deemed the obligation of the com- 
pany. It does not purport to hâve been drawu in their 
behalf, nor was addressed to them, or accepted in their cor- 
porate name. They were not, therefore, bound by it. In 
order, then, to give it any légal effeet, we must hold it to be 
the private aet of the parties whose names are written 
upon it, and binding ùpon them as an ordinary bill of ex- 
change." 

There are many other cases of similar ténor which hold that 
affixing an officiai or représentative désignation to the name 
of a promissor will not change the personal imporfc and char- 
acter of an obligation which does not indicate a différent 
liability on its face. Thèse cases are collected in 1 Daniell 
on Neg. Inst. § 455d, and in the note to Burlingame v. Bfew- 
ster, 22 Amer. Eep. 177, to which no more than this gênerai 
référence is needed. 

Now, that there are cases in conflict with thèse referred to 
is undeniable ; but, whether the prépondérance of authority is 
in favor of the plaintiff's or the defendant's contention, is in- 
decisive of this case. Intelligent and cautions judgment, 
upon the information with which it was supplied, and reason- 
able diligence, are the conditions which the défendant en- 
gaged to fulfil. If, then, in aecordance with the décisions of 
the courts of the state in which the drawee of the drafts re- 
sided, and where they were to be accepted and paid, and of 
concurrent décisions elsewhere, it treàted them as drawn on 
Walter M. Conger, and took his aeceptances accordingly, it 
did not commit any breach of duty, and the plaintiff cannot 
recover. 

Moreover, the plaintifiF alone knew who was the intended 
drawee, as understood between it and the drawers. Of this 
its agent ought to hâve been advised, that it might hâve a 
certain guide in the performance of its duty. But the plain- 
tiff omitted to furnish this information, and now seeks com- 
pensation for an alleged injury, which the exercise of thought- 
ful diligence on its part would hâve averted. If there was 
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any error of judgment by the doîendant, the plaintiff is l)y 
no means blameless. 

There must, therefore, be a judgment for the défendant, 
upon the facts found by the court, which the clerk is hereby 
directed to enter. 



Bank dp Sherman v, E. M. Appbrson & Co. 

{Circuit Court, W. S. Tennessee. October 13, 1880.) 

1. NEGOTiABiyB Notes— Reciting Considebation— Payable to as Aiv 

MnnsTiiATOB. — Neither the fact that a note is payable to an adminis- 
trator, nor that it recites that it was for value received, " being for a 
part of the third payment on the Goree plantation, as per agreement 
of the fourteenth February, 1874," destroys ils negotiability, or sub- 
jects it to the jconditions of that agreement. 

2. NbgotiabiiB Notes — Omission op thb Word8"ob ordbb." — It is 

well-settled that aoaote omitting the words " or order," is not negotia- 
ble unless it contains othcr words of like import; but this has been 
changed in Tennesse by statute, and neither those nor any équivalent 
words are necessary. 

8. CoMMERCiAi, Law— Statb Statutes— Whkn BiKDiNa.— While no 
décision or statute of a state restricting or impairing the rights and 
remédies secured to the citizen s of the several states under the gênerai 
commercial law, or divesting the fédéral courts of their cognizance of 
those rights and remédies, is binding on those courts, statutes which 
tmkifrge the commercial law will be enforced. Tbey are not conûned 
to the commercial law as it exists outside such statutes. 

4. Negotiablb Noms— Bona Fidk Holdbr fob Value Nothing less 

than actual knowîedge of the fants relied on to establish the defence 
of a failure of considération, or bad faith, can defeat the right of a 
Jojia fde holder for value to recover on a negotiable note. Mère 
knowledge of suspicious circumstances, which, if followed up by 
inquiry, would dcvelop the facts, is not sufflcient in the fédéral courts, 
although the rule is otherwise in Tennessee. The facts in this case 
would not, it seems, defeat the recovery in the Tennessee state courts ; 
certainly not in this court, 

T. B. Mkon, for plaintiff. 

Myers é Sneed, for défendants. 

Hammond, D. J. On motion for a new trial. tJpon fuU 
considération of the arguments made upon this motion, I am 
satisfied with the rulings I made upon the demurrer and at 
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the trial upon tlie points then raised against the negotiability 
of the note sued on. I think it entirely clear of ail doubt 
that an administrator may negotiate a note made payable ta 
him, and that the récital of the considération in tli^ face of 
the note does not at ail affect its negotiable character. If the 
note in question had said that it was subject to the agreement 
for the purchase of the land, or used other words indicating 
that it was to be burdened with the conditions of that agree- 
ment, the case would he différent. Cushing y. Field, (Sup. Ct. 
Me.) 13 Chi. Leg. News, 11. The note is hereinafter copied, 
and I need only refer to its language to show that it is a 
simple récital of the considération. Barchell v. Slocock, 2 Ld. 
Eaym. 1545; Baïley v. Bawley, 1 Swan, 295; Baxter Y.Stew- 
art, 4 Sneed, 213. 

Even in Tennessee, then, where whatever is suffioient to put 
a person upon inquiry amounts to notice, the mère récital 
that the considération was for land does not hâve this effect. 
Ryland v. Brswn, 2 Head, 270 ; Merritt v. Duncan, 7 Heisk. 
156. But in the courts of the United States, where the rulo 
is that there must he actual notice, or bad faith, to charge the 
holder for value, there can be no question that the récitals of 
this note are not suffioient to charge the plaintiff with any 
equities between the défendants and the payée. Goodman v. 
Simonds, 20 How. 343 ; Merritt v. Duncan, supra; Murray v. 
Lardner, 2 "Wall. 110. 

This brings us to the question of fact upon the proof as to 
notice. It is not pretended that there was anything further 
to charge plaintiff with notice than that he knew the land lay 
in Arkansas, and that Gregg was an administrator in Arkan- 
sas. It is said by a witness that the officer of the bank 
"looked at some papers" at the moment of taking the note 
befor.e he agreed to take it. What the papers were, whether 
one thing or another, is not proved, nor is there anything from 
which to infer that there was in that circumatance a probable 
knowledge of any fact connected with this note. It may havo 
been a report of some commercial agency showing the standing 
of défendants, for anything that appeared in proof, or it mtiy 
hâve been some other paper totally disconnected with tliis 
transaction. AU knowledge of the alleged faots are denied 



BANK OF SHETlMAN V. APPER80K. 27 

T)y the offieers. But, more than this, the defence is that the 
considération of this note bas failed by reason of a failure of 
title and diminution in quantity of the land, and that by the 
«ontract of purchase the money was not to be paid until the 
title was satisfactory. There is not a single circumstance or 
fact in the proof which even tends to show that the plaintiflE 
liad any knowledge that there were such defences to the note, 
or of the f acts upon which they were predicated. It does not 
foUow because the plaintiff knew the note was given for land 
ihat it knew the facts as to the title or quantity. The whole 
argument of défendants is grounded upon the assumption that 
because the face of the note itselt conveyed a knowledge that 
there was a contract for land, that the land lay in Ârkansas, 
that the payée was an administrator, and because he was 
pledging a note of $1,500 for a loan of $500 at an enormous 
interest of 4 per cent, a month, therefore, in the language 
of the brief, "the bank had notice or knowledge that there 
was a probable defence to the note." 

Now, if the décisions of the suprême court already cited, 
and many others, mean anything, they forbid, in this court, 
that any circumstance short of actual knowledge of the facts 
constituting the defence shall be taken to def eat the holder of 
his right to recover. The proof showed that in Texas, where 
this bank résides, the rate of interest was lawful and not 
unusual, and therefore no imputation of bad faith can be 
based upon that circumstance. As to the fact that the ne- 
gotiator of the loan was an administrator, it is whoUy imma- 
terial. He may hâve needed the money for the purposes of 
the estate. The note may hâve belonged to him, having been 
taken in settlement for his commissions, or for a debt, or for 
a distributive share of the estate, for anything the bank knew 
to the contrary. He was the payée ; the légal title was in 
him, and the bank need not, under the commercial law of the 
United States, trouble itself to inquire into the facts. 

Any man may pledge a large collatéral for a small loan, 
and they are of ten out of ail proportion to eaoh other. . I 
could see in the proof notbing tending to show that the bank 
had actual notice of the fact that the title to the land had 
failed, or the quantity was diminished, or the quality insuffi- 



28 FEDERAL EEPOBTER. 

cient, and nothîng tending to show bad faitb on its part, and 
if the jury had found otherwise I should, without the least 
hésitation, hâve set aside the verdict and granted a new trial ; 
therefore, no error was committed in directing a verdict for 
the plaintiff. Orléans y. Platt, 99 U. S. 676. I was the more 
■wiUing to do this, because, although the resuit wonld hâve 
been the same, no matter how well founded the defences may 
hâve been, I allowed the proof upon the issues to be taken, 
and was satisfied that if the original payée himself had been 
suing there was absolutely iio defence to the suit in a court 
of law, bowever it may hâve been in a court of equity, on a 
bill for spécifie performance or a bill to rescind the contract. 
I shall not undertake to show the correctness of that 02)iuion, 
because, strictly, it is not properly in judgment, the pîaintiff 
being entitled to recover as a bona fide purchaser for value, 
without notice of any equities in favor of the makers of the 
note. 1 should also hâve mentioned that, even if the con- 
tract for the land refei-red to in the note had been before the 
bank, it could hâve safely, in my opinion, hâve taken this 
note. 

The facts on which the supposed defects of title and other 
defences rest were, at that time, unknown even to the de- 
fendants themselves. The land contract contained a stipu- 
lation that the purchase money was not to be paid until cer- 
tain deeds were executed. Those deeds had been executed, 
and after their receipt the défendants paid ail the money due, 
and executed this note and others for the purchase money 
not due in satisfaction of, and for the purpose of, closing up 
the agreement about the land. The supposed defects in the 
deeds, the mistakes in them, and their alleged worthlessness 
to convey the title were afterwards discovered ; indeed, they 
were discovered after the pledge of this note to the bank. 
This demonstrates that, at the time this note was negotiated, 
the défendants themselves had no knowledge of the facts con- 
stituting their defences. 

I corne now to çonsider a new question, raised since tiie 
aiotion for a new trial was submitted, and ne ver before re- 
ferred to by counsel or dctected by the court. The note sued 
on reads as follows : 
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"$1,500. Memphis, Tenîî., June 7, 1875. 

"On the fourteenth February, 1876, we promise tp pay to 
Col. E. P. Gregg, the administrator de bonis non of the estate 
of James L. Goree, deceased, the sum of $1,500, for value 
received, being for a part of the third payment on the Goree 
plantation purchased of said Gregg, as per agreement of the 
fourteenth February, 1&74, E. M. Appeeson & Co." 

It will be observed that the note does not contain the worda 
"ororder," "or bearer," "orassigns," or any équivalent words 
of negotiability. It is now said that this omission / destroys 
the negotiability of this note, and that it cannot be sued upon 
in the name ot the indorsee. This latter objection, as to the 
fonn of the suit, should hâve been taken by demurrer or plea 
in abatement. But even if so taken it would be untenable 
under our statutes. Whether negotiable or not, the note is 
assignable, and may be sued on in the name of the assignée. 
T. & S. Code, § 1967, and notes; Wolfy. Tyler, 1 Heisk. 313. 
Nor is it a jurisdictional question in this court, for the plead- 
ings show that a suit might hare been prosecuted in this court 
if no assignment had been made, Gregg, the payée, being a 
citizen of another state. Wherefore, the jurisdiction does not 
dépend upon the commercial character of the paper. Act 
March 3, 1875, (18 U. S. St. 470.) 

If we consult the authorities immediately preceding and 
subséquent to the statute of 3 & 4 Anne, c, 9, citedin Muir 
V. Jenkins, 2 Cranch C. C. 18, and elsewhere, by the text 
writers and annotators, it will be discovered, I think, that 
there has been mueh confusion of opinion as to the précise 
effect of that statute on notes omitting the words "or order," 
usually inserted to give the note negotiability, with the gên- 
erai resuit that thèse or other spécial words were not essen- 
tial, if from the words aetually used an intention to issue 
negotiable paper were manifested. If, under that statute, 
and solely by force of it, a note not containing thèse or équiv- 
alent words could be declared upon in the same manner as a 
bill of exchange, according to the custom of merchants, was 
entitled to grâce, and would support a contraet of indorsement, 
it does not seem satisfactory to hold that the note is not oth- 
erwise fuUy negotiable. And it will be seen that the judieial 
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and professional mind never fuUy recognized the soundness 
ot the position. Yet it is well settled that a bill or note is not 
negotiable unless it contains thèse words, or some Tvord of 
like effect, except where made so by local statute. 1 Am. 
Lead. Cas. (5th Ed.) 399, top page; 3 Kent, (12th Ed.) 77; 
1 Dan'l, Neg. Inst. §§ lOé-107. The most direct and satis- 
factory case I hâve found is Gérard v. La Corte, 1 Dali. 194; 
S. C. 1 Am. Lead. Cas. (5th Ed.) 369. 

The unsatisfaetory state of the law on this subject induced 
the state of North Carolina, from which we bave derived it, 
nearly 100 years ago, to enact that "every bill, bond, or note 
for money, whether sealed or not, and whether expressed to he 
payable to order, or for value received, or not, shall be nego- 
tiable in the same manner as promissory notes." Act 1786, 
c. 4, § 1; T. & B. Code, § 1937. The act of 1762 (ohapter 9) 
had Bubstantially re-enacted the statute of Anne. T. & 8. 
Code, § 1956. The argument now made is that the only 
effect of the act of 1786 was to make bills single negotiable in 
the same manner as promissory notes were under the act of 
1762, and notes like this assignable. This is contrary to the 
■words of the act itself, which says that "every note for 
money, whether expressed to be payable to order or not, shall 
be negotiable in the same manner as promissory notes." 
This is more manifest by référence to the original act itself, 
which this section of the Code more briefly expresses. Be- 
sides, it was further amended by the acts of 1820 (chapter 
25) and 1837, (chapter 5,) where it is enacted that upon 
every such instrument the holder may main tain a joint action 
against the maker and the indorsers, or a several action 
against any one or more of the indorsers. T. & S. Code, § 
1958. See, also, Id. § 1967. 

The cases cited in the notes to thèse sections of the Code 
fuUy sustain this construction, which is too plain to require 
further notice. This note is, then, fully negotiable by our 
local statute. It is confidently argued, however, that the 
fédéral courts do not recognize or enforce the laws of the 
states upon the subject of commercial law, and that this 
question must be decided according to the law merchant and 
the statute of Anne, and that this act cannot change the 
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rights of the parties under that law. Swift v. Tyson, 16 Pet. 
1; Keary y. Farmers' é Merchants' Bank, là. 89; Watson v. 
Tarpley, 18 How. 517; Dromgoole v. Farmers' é Merchants' 
Bank, 2 How. 241; 1 Am. Law. Eer. (N. S.) 211, 226. 

It is said in Gregg v. Weston, 7 Biss. 360, that congres? 
meant by "the law marchant," as used in the act of March 
13, 1876, the law of contract goveming the note, and that 
the statute of the state entera into and becomes a part of the 
contract. Whether this would be so as to restrictive statutes 
may be doubtful under the above décisions, particularly Wat- 
son V. Tarpley, supra. I must oonfeas that if the state bas 
power, by législation, to enlarge the commercial law, it does 
not seem very clear why it shonld net bave power to restriet 
it in the same way ; but there can be no doubt that restric- 
tions are not binding. No case bas, however, been cited 
which holds that a statute oî a state enlarging the negotiabil- 
ity of bills and notes is not binding on the fédéral courts. 
On the contrary, such statutes are frequently enforoed. The 
latest case I find is Oates v. Nat. Bank, 100 U. S. 239. There 
are many others. Nearly ail the cases either construe the 
statute of Anne as adopted by the states, or the statutes in 
lieu of it regulating the subject of negotiable paper. 

The resuit of the authorities seems to be that while the 
décisions of the state courts construing contracts under the 
gênerai commercial law are not binding as rules of property 
or rules of construction on the fédéral courts, nor are state 
statutes which restrict or impair the rights and remédies se- 
cured to the citizens of the several states under the gênerai 
commercial law, or which divest the fédéral courts of the cog- 
nizance of those rights and remédies, those statutes which 
enlarge and extend the gênerai commercial law will be en- 
forced. It is so in equity cases. While the fédéral courts 
uniformly admiuister the équitable rights and remédies of the 
gênerai law, and will not permit any restriction by state légis- 
lation or judicial décision, they recognize and enforce any 
new équitable right given by the législature of the states. 
Broderick's Will, 21 Wall. 503 ; Gaines v. Fuentes, 92 U. S. 
10, at p. 21. 

The motion for a new trial is overruled. 
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Bateman V. Faegason. 

[Cirùuit Court, W. D. Tennessee. ,1880.) 

1. Equitt— Fraud— Whbn Plaihtiff Repelled— Clean Hands.— The 
maxim that " he who cornes into equity must do so with clean hands," 
will not repel the plaintifE, unless the fraud complained of in him is 
s part of the very transaction as to which he seeks relief. 

a. Bame — Case m Jtjdgment.— On a bill to set aside a settlemeat and 
eliminate usury from an account which has been paid by a transfer of 
Jand, the confession by the plaintiff that he coerced his wife to sign 
the deeds will not repel him from a court of equity. 

George Gantt and W, D, Beard, for plaintiff. 

Taylor é Carroll, for défendant. 

Hammond, d. J. This is a bill to re-open the settlement of 
an account on the ground of usury, undue influence, and vio- 
lated confidence, amounting to an alleged fraudulent imposi- 
tion by the défendant upon the plaintiff. It appears by the 
bill that the plaintiff and défendant were joint owners of a 
plantation, the plaintiff managing the property in the business 
of growing cotton, which was sent to the défendant for, sale, he 
being a cotton commission merchant; the supplies to fur- 
nish the plantation being supplied by the défendant from his 
stock of merchandise, or otherwise, and charged to the joint 
account. The account also contains items of money advanced 
to the plaintiff to pay for his share of the purchase money of 
the plantation. The parties had a settlement, and the plain- 
tiff appeared to be indebtedto the défendant in some $20,000. 
To secure this the plaintiff executed a mortgage on his share 
of the land, and subsequently an absolute deed in full pay- 
ment, his wife joining in the conveyance for the purpose of 
releasing her dower and homestead rights. 

The plaintiff allèges in the bill that he procured this ac- 
quiescence of his wife by coercion, setting forth in détail his 
angry denunciations of her for her remonstrances, and his 
threats to bave défendant, whom she greatly disliked, ap- 
pointed guardian for her children, and such other like con- 
duct as procured her signature to the deeds. The bill is 
demurred to because of this allégation of coercion and cou* 
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fessîon of fraud upon his wife, and the maxim is mvoked 
that "He wlio cornes into equity must do so with clean 
hands." The prineiple indicated by the maxim only appliea 
to the conduct of the party in respect to the particular trans- 
action under considération, for th« court will not go outside 
of the case for the purpose of examining the conduct of the 
plaintiff in other matters, or questioning his gênerai charac- 
ter for fair dealing. Bisph. Eq. 61. It does not nxean a 
gênerai depravity; it must hâve an immédiate and necessary 
relation to the equity sued for; it, must be depravity in a 
légal as well as moral sensé. Bering y. Winchelsea, 1 Cox, Ch. 
318; Nichols v. Cabe, 3 Head, 92; Sharp v. Caldivell, 1 
Humph. 415; Mulloy v. Young, 10 Humph. 298; Kelton v. 
MUiken, 2 Cold. 410; Lewis' Appeal, 67 Penn. St. 153, 166. 

If it be conceded that the coereion of the wife is évidence 
of moral turpitude, — and certainly no court ean, at this day, 
do less than severely reprehend such conduct, — still, the plain- 
tiff will not be repelled unless the iniquity complained of in 
him is connected with and a part of the very transaction as 
to which he seeks relief. It seems to me plain that, while 
the coereion of the wife was a method of perfecting the de- 
fendant's title to the land, and in that sensé connected with 
the transaction, it is not a part of it. The subject of con- 
troversy is the usury in the account, and the other alleged 
false and fraudulent items as to which there is said to hâve 
been an unfair settlement. 

The land was given in payment, and the deeds made to 
effectuate the payment are recited in the bill ; the relief asked 
being to correct the settlement, and to hold it as payment 
only for so much as is actually due, charging the défendant 
as trustée for the balance. The case stands as if money had 
been paid in settlement of defendant's account, and we should 
be asked to repel the plaintiff because it appeared that he 
procured the money from some third party — his wife, for ex- 
ample — by questionable and, it may be, fraudulent practiees. 
I do not see that such a case falls within the maxim or rule 
of equity invoked by the demurrer. 

The object of the bill ia to surcharge and falsify the mer- 

v.4,no.l — 3 



34 FEDERAL BEPOBTEB. 

chan(3is6 accouut, and ûo relief is asked because of tlie allé- 
gation of coercion of the wife. It might afford her a ground 
for relief, and she is made a défendant, as are her children ; 
for what purpose it does not appear, unless to enable them 
to file a cross-bill to recover their alleged dower and home- 
stead rights. But no relief is asked against them ; tbey bave 
not appeared, and no process bas brought them hère. The 
case must, therefore, be determined alone as between the 
plaintiff and the défendant, Fargason. 

Mr. Spence, in treating of this and the kindred maxim that 
"he who asks equitymust c?oequity,"gives some curions illus- 
trations of its application in anoient times, when the chan- 
cellor, as a condition précèdent tp giving the plaintiff relief, 
would require him to ask pardon of the défendant, to withdraw 
slanderous words, to be dutiful to bis parent or uncle, and in 
one case to publicly on bis knees ask forgiveness of the défend- 
ant ; ail required because of some depraved conduct by thé 
plaintiff. But even in thèse cases the wrong redressed was to 
the défendant and not a third party, and Mr. Spence says 
they are cited, not as précédents, but curiosities of the law. 
1 Spence Eq. Jur. 424, and note. 

The cases cited by the learned counsel for the défendant 
ail show that the plaintiff was seeking advantage of or relief 
from the bad conduct with which he was bimself , charged. 
Creath v. Sims, 5 How. 192; Wheeler v. Sage, 1 Wall. 527; 
Bleakeley's Appeal, 66 Pa. St. 191. 

The case of Wheeler v. Sage, supra, so much relied on in 
argument, was a case where the plaintiffs had been disap- 
pointed in expected profits of a fraudulent transaction by the 
désertion of their confederate, whose greed induced him 
to take the whole for bimself. Eelief was refused, so far as 
the doctrine now under considération was applied, because, 
to hâve given them relief would bave been to sanction the 
nefarious transaction in the court. No such resuit will ensua 
in this case. 

Demurrer overruled. 
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Mbyeb, Wbis & Co. V. Gateus. 

{Circuit Court, W. D. Tennessee. , 1880.) 

1 Pbacticb— Sbt-Off— Effect of Dismissai,' by thb Plaintiff.— 
Where the défendant has flled a plea of set-offl, if the plaintifE volun- 
tarily dismisses his suit, as he may under the Tennessee statute, the 
défendant may elect to proceed on his plea of set-oS in the capacity 
of plaintiff, and the cause will be tried as if he had brought an inde- 
pendent suit on his counter claim. 

George GiUham, for défendant. 

L, Lehman, for plaîntiffs. 

Hammond, D. J. At a former day of this term the plaîn- 
tiffs dismissed their suit, and now the défendant, who had 
filed a plea of set-off, moves to re-instate the case upon the 
trial docket for the purpose of trying the issues made upon 
his plea of set-off. The Tennessee Code, in the chapter reg- 
ulating the trial and its incidents, provides that "the plaintiff 
may, at any time before the jury retires, take a nonsuit, or 
dismiss his action, as to any one or more défendants ; but, if 
the défendant has pleaded a set-off or counter claim, he may 
elect to proceed on suoh counter claim in the capacity of a 
plaintiff." T. & S. Code, 2964. The chapter on pleadings in 
civil actions, in the article on the plea of set-off, had provided 
that "if the debt or demand so offered to be set off exceed 
the amountof the plaintiff 's demand, suchexeess beingfound 
by the jury, judgment shall be rendered against the plaintiff' 
in favor of the défendant for such excess, and ail costs." T. 
& S. Code, 2922. 

In construing this latter section the suprême court of Ten- 
nessee has repeatedly determined that if the plaintiff fails in 
his action to establish his claim, so that the judgment is that 
the défendant owes the plaintiff nothing, the défendant can 
recover nothing on his set-off, because he is allowed a judg- 
ment for the excess only. And it has been held that the pro- 
visions of section 2964, above quoted, hâve not changed this 
rule of décision. Whether this be the correct construction of 
the statute or not, it is too well settled to be now disturbed by 
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further judicial construction. The législature tas changed 
the rule, in actions before a justice of the peace, by amending 
section 4160 of the Code, and now, in those actions, "if the 
plaintiff fails in establishing any demands against the de- 
fendant, "the défendant is nevertheless entitled to bave judg^ 
ment for whatever is due him on bis cross-action. Acts 1879, 
C.222, p. 265. 

This act does not, bowever, apply to any suits except tliose 
commenced before a justice qf the peace, and bas not 
changed the rule under section 2922 of the Code. Wby this 
distinction bas been made we cannot tell, but in tracing 
thèse sections to their originals it will be seen that suits be- 
fore justices of the peace bave always been more favored than 
others in this matter of the defendant's rights under his plea: 
of set-off, and it is plain this act bas followed that distinction. 
The law, therefore^ remains, in regard to this suit, as it stood 
priorto the act of 1879; so that, if the parties ^otofriai and the 
plaintiff fails in his action, the défendant can recover nothing on 
his set-off. Henry v. Walker, 11 Heisk. 194; Baker y. Grigsby, 
7 Heisk. 627 ; Railroad v. Galbraith, 1 Heisk. 482 ; Brazelton 
V. Railroad, 3 Head, 570; Edington v. Pickle, 1 Sneed, 122; 
Barnard v. Young, 5 Humph. 100. 

But in ail thèse cases there was a trial before the jury or 
the justice, and it was held, under such circumstances, that 
the défendant cannot recover on his set-off if the plaintiff 
fails in his action; and in none of them did the plaintiff 
voluntarily dismiss his suit. Where he does this the rule is 
différent, because, by the very ternis of the statute, if the 
plaintiff dismisses his suit before the jury retires the défend- 
ant may elect to proceed on his set-off in the eapacity of 
plaintiff. It is precisely this case to which the statute applies, 
and the décisions above referred to do not affect the question. 
It was held in Biley v. Carter, S Humph. 230, that after plea 
of set-off filed the plaintiff could not dismiss bis suit at ail ; 
but the Code, § 2964, bas changed this, and he may now do 
so, but witb an express provision that if be does the défend- 
ant may proceed on his set-off. There is no difficulty in our 
practice in doing this, for the plea of set-off is in the nature 
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of a déclaration on the countér claim, T. & S- Codé, §§ 29Ï8, 
2932, 2940; i^Mey v. Buchanan, 2 Swan, 565, 558. 

The case sbould, therefore, be re-instated on the trial docket, 
and proceed on the plea of set-oflf as iî the défendant were the 
plaintiiï; but the order diBmissiïig'theplaintiff'saetion'&iiOuld 
stand as it is, the suit of the plaintiff having been dismissed 
by himself , as he had a right to do under the etatute. 

Motion granted. 



Bbown V. Memphis & C..E. Co. 

{Oircuit Court, W. B. Tennessee. August 6, 1880.) 

1. PiEADiNfl — Tbnnbssbb Code. — Any déclaration which states a cause 

of action, however informally, or any plea wMch etates a defence 
either by way of gênerai déniai équivalent to the gênerai issue or spé- 
cial plea showing the facts constituting the defence, will be good 
nnder the Tennessee Code, whether good at common law or not. 

2. Caeeier — Rbasonable Regitlation — How Detekmiked. — Where a 

woman was excluded from the "ladies' car" because she was of no- 
toriously bad character, the défendant pleaded a reasonable régulation 
authorizing the exclusion, and that the plaintiff came ■vv'ithin it. Held, 
that it is a mixed question of law and fact whether the regu-lation la 
reasonable or not, to be submitted to the jury, on proper instructions 
by the court, and that it will not be determined on demurrer. 

Inge é Chandler, for plaintiff. 

Humes à Poston, for défendant. 

Hammond, D. J. This is an action for wrongfùlly, and with 
nnnecessary force, ejecting the plaintiff from the defendant's 
cars, and has been heard upon demurrer to the pleas. Thê 
groundsof objection arising eut of the form and substance of 
the pleas would be good, perhaps, if the pleadings were to be 
tested by the common law, but, under the Tennessee Code, 
they are not well taken. Any déclaration whieh states a 
cause of action, however informally, or any plea which states 
a defence either by gênerai déniai équivalent to the gênerai 
issue, or spécial plea showing the facts, will be good, whether 
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good at common law or not. Code, (T. & S. Ed.) 2884, 2913, 
2917a; Car, Hist. Lawsuit, §§ 206, 209, 844. 

Th« second plea, which avers that the plaintiflf is a colored 
•woman, and sets up a régulation requiring colored people to 
occupy separate cars equal to those provided for white peo- 
ple, has been withdrawn, beeause, as stated by counsel, this 
Company has no such régulation, people of ail colors being 
admitted to their cars without classification or distinction on 
account of color. 

This leaves for présent considération only the question 
arising on the third plea, which is as follows : "And, for a 
further plea in this behalf, défendant says that, by a custom- 
ary régulation of the défendant, a certain car in the defend- 
ant's passenger train, commonly called the ladies' car, was 
set apart to be exclusiveiy used and occupied by persons of 
good character, and genteel and modest deportment, from 
which said car it was, by said régulation, the duty of defend- 
ant's conductoi: to exclude ail persons of improper character, 
or addicted to deportment offensive to modesty and décorum. 
Yet the plaintiff, at the time of her alleged grievance, being 
a notorious courtesan, addicted to lascivous and profane con- 
versation and immodest deportment in public places, and 
well known to the defendant's conductor as such, and well 
knowing the régulation aforesaid, and well knowing that 
there were other good and comfortable passenger cars, of 
equal aceomodations with the one provided for the ladies, in 
said train, whereon she could be safely and securely carried 
without violation of the régulation aforesaid, notwithstanding 
intruded herself into said ladies' car, and being then and 
there by the conductor advised of said régulation, and po- 
litely requested to remove into another good, safe, and com- 
fortable car, of ample accommodations, in said train, per- 
emptorily refused, and persisted in refusing, whereupon, 
wilh gentle hands and without unnecessary force, the con- 
ductor removed the plaintiff from the ladies' car, and tendered 
her accommodation in the said other car, which refusing, the 
plaintiiï left the train," etc. 
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The plaintif allèges, in the déclaration, that she had pur- 
chased of the agent of the défendant a first-class ticket from 
Corinth to Memphis, and took her seat in a car, froin whîcH 
with, as ÎB alleged, brutal violence, she was ejected. Thè 
demurrer insists that the plea shows no ground of defence, 
and it is argued for the plaintiff that she was not subject to 
exclusion except for improper conduct exhibited in the car at 
the time, and by this plea none is alleged. The argument is 
that the carrier could not refuse to carry her, as long as she 
behaved properly on the train, because of her alleged bad 
charaoter, nor exclude her for that cause after having made 
the contract by the sale of the ticket; at least, not without 
tendering back the fare, which is not averred in the plea. It 
does not seem to me that thèse are the issues tendered by the 
plea. The conductor did not, accordingto the allégations of 
the plea, refuse to carry the plaintiff, as by the. contract she 
was'entitled to be carried, for the plea avers atender of first- 
class accommodations, which were refused. 

The déclaration is carefuUy worded, so as to charge that 
the plaintiff was excluded from a car, and avers that défend- 
ant refused to carry her "on or in said car," and ejected her 
with such brutality that she abandoned her trip. This excess- 
ive force is denied by ,the plea, but éjection from "the ladies' 
car" is confessed, and sought to be avoided by pleading a 
régulation forbidding the plaintiff to ride on that particular 
car because of her bad character. The demurrer, in légal 
effect, confesses that there was such a régulation as the plea 
avers, and that the plaintiff was of the bad character charged. 
The only question, therefore, is, was this a reasonable régula- 
tion ? Can a carrier set apart a car for the exclusive use of 
persons "of good character, and genteel and modest deport- 
ment," and exclude from that car ail persons "of improper 
character, or addicted to deportment offensive to modesty and 
décorum," without référence to their demeanor at the time 
they take passage in the car, and require such persons, 
although well-behaved at the time, to occupy another car not 
so exclusive in regard to the persons permitted to occupy it ? 
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In New Jersey this is held to be a question of fact for the jury 
to décide. The court says : "It must, from its very nature, be 
a question of fact rather than of law. The reasonableness 
or unreasonableness of the régulation is properly for the con- 
sidération, not of the court, but of the jury." State v. Ovcr- 
ton, 4 Zab. é35-é41 ; Munis lîailroad Co. v. Ayres, 5 Dutch. 
393. 

In Bass v. Railroad, 36 Wis. 450, it is said "to partake of 
the character of debatable ground between court and jury, 
and is so properly held to be a mixed question of fact and 
law; and it is always proper to submit the question, under 
instructions, to the jury." Page 459. And in Dayy. Owen, 5 
Mich. 520, it is said: "In pleading, it is sufficient to state 
the rule or régulation, that plaintiff cornes within it, and to 
aver its reasonableness. It is not necessary to spread upon 
the record the facts, which may be more or less numerous, 
that the party relies on to establish its reasonableness. "It is 
otherwise where the défendant refuses to carry the plaintiff 
generally. In sueh cases, the facts constituting his excuse, 
if he hâve one, must appear on the record, that the court may 
détermine whether it be good or bad. But the reasonable- 
ness of a rule or régulation is a mixed question of law and 
fact, to be found by the jury on the trial, under the instruc- 
tions of the court. It may dépend on a variety of cireum- 
Btances, and may not improperly be said to be in itself a fact 
to be dedueed from other facts. It is not to be inferred from 
the rule or régulation itself, but must be shown positively." 
Page 527. And it was held in that case that the question 
would not be determined on demurrer. 

Demurrer overruled. 

Note. See Thomp. Carr. Pass. 306. 
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Lathrop and others v. The Junction Eailboad Companï 
and others.* 

(Cireuit Court, E D. Penmylvania. October 28, 1880.) 

1. RAIIiROAD— OwNEIiSHtP OF SECTION OF ROAD FORMING PaRT OF THE 

LiNB OF Akothbr Company in which it is a Stociuiolder — Rigiit 
OF Lattbr Company to Use buciï Section — Pkelimixary Injuno- 
TioN. — A railroad was built f or the purpose of uniting tliree other 
roads, which were the principal owners of ils corporate stock. One of 
thèse thiee other roads allowed a portion of Ihe uniting road to be 
located over its property, and built that portion at its own expense. 
Subsequently it claimed the exclusive control over that portion, and 
refused to allow the uniting road to transport freight and passengers 
thereon. Hdd, that although it might hâve a proprietary rigi.t in 
that portion of the road, it was bound to allow the uniting road a 
reasonable use thereof, as a part of the latter'scontinuous line. Héld, 
further, that the right to such use might be enforced by a prelimiuary 
injunction restraining the company owning the portion of road from 
interfering with the transportaliuu uf the treight and passengers car- 
ried by the uniting road. 

Motion for a Preliminary Injunction. 

This was a bill in equity filed by two stocliholders of the 
Junction Eailroad Company against the Junction Eailroad 
Company and the Pennsylvania Railroad Company. The 
bill alleged that the Junction Eailroad Company was by law 
obliged, under certain régulations, to transport freight and 
passengers over its road, but that it had, in conséquence of 
a claim of the Pennsylvania Eailroad Company to the exclu- 
sive property in and eontrol over a portion of its road, refused 
to transport freight of the Baltimore & Ohio Eailroad Com- 
pany, in course of transmission from Baltimore to New York, 
by means of a route in which the Junction Eailroad was a 
Connecting link. The bill prayed for an injunction restrain- 
ing the Junction Eailroad Company from declining or refusing 
to transport such freight, and restraining the Pennsylvania 
Eailroad Company from interfering with such transportation. 

The Pennsylvania Eailroad Company filed an answer as- 
serting an exclusive right to and over a section of road form- 

*Prepared by Frank P. Prichard, Esq., of the Philadelphia bar. 
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ing a portion of tbe line known as the Junction Eailroad, and 
denying that there was any duty or liability on the part of 
the Junction Eailroad Comj)any to transport freight or pas- 
sengers over such section. 

The pleadings and affidavits disclosed the following facts : 
The Pennsylvania, the Philadelphia & Eeading, and the 
Philadelphia, Wilmington & Baltimore Eailroad Companies 
operated respectively three Unes of railroad, terminating in 
the city of Philadelphia, east of the Schuylkill river. In the 
year 1860 a charter was obtained from tbe législature for a 
corporation to be known as the Junction Eailroad Company, 
with power to build a road on the west bank of the Schuyl- 
kill river, from a point on the Philadelphia & Eeading Eail- 
road to a point on the Pennsylvania Eailroad, and from thence 
to a point on the Philadelphia, Wilmington & Baltimore 
Eailroad, thus Connecting those three roads, and allowing an 
interchange of freight and passengers without a transfer 
througb the populous parts of the city. Under this charter 
and various suppléments the road was built, and bonds to the 
extent of 1800,000, secured by mortgages covering the entire 
line of road, were issued to defray the cost. With the excep- 
tion of a few shares held by individuals, the stock of the com- 
pany was ail taken and held by the three raih-oads above 
named. During the construction of the road the président, 
secretary, and chief engineer of the company were officers of 
the Pennyslvania Eailroad Company. In constructing the 
Junction Eailroad a portion of its middle section was built 
npon ground owned by the Pennsylvania Eailroad. In the 
year 1866 a dispute arose between the Junction Eailroad and 
the Pennsylvania Eailroad as to the ownership of this portion 
of the road, the latter company claiming that it had con- 
structed this portion of the road at its own expense, and was 
the sole owner thereof. This dispute was terminated by a 
décision of the suprême court of Pennsylvania (Pennsylvania R. 
Co.'s Appeal, 80 Pa. St. 265) that this portion of the road 
was the property of the Pennsylvania Eailroad Company, 
without préjudice, however, to the right of the Junction Eail- 
road Company "to assert either at law or in eguity any right 
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or rights (if any they bave) relating to tlie use of" the eaid 
portion of the road. 

By the leasing of différent Unes Connecting the cities of 
Philadelphia and New York, the Pennsylvania Eailroad Com^ 
pany and the Philadelphia & Eeading Eailroad Company be- 
came competing lines as to freight brought from the west over 
the Baltimore & Ohio Eailroad and destined for New York. 
The Pennsylvania Eailroad Company thereupon refused to 
allow the Junction Eailroad Company to transport passen- 
gers or freight over the portion of the track above referred to. 

Two of the individual stockholders then filed the présent 
bill. At the same time similar bills were filed against the 
same défendants by the Baltimore & Ohio Eailroad Company 
and by the Central Eailroad Company of New Jersey. 

Upon the argument it was contended on the part of the 
Pennsylvania Eailroad Company not only that it had an ex- 
clusive right to the portion of road owned by it, but that, how- 
ever this point might be finally decided, no preliminary in- 
junction of the nature of the one asked for by complainants 
could be issued under the circumstances of this case. 

E. G. Platt, Samuel Dickson, and John G. Bullitt, for the 
complainants. 

James E. Gowen, for Junction Eailroad Company. 

Wayne MacVeagh and Chapman BïMle, for Pennsylvania 
Eailroad Company. 

McKbnnan, C. J. It is no part of my présent purpose to 
notice any other than the main question in this case. . It is 
sufficientfor me to say, as to several other questions discussed 
by counsel at the argument, that, in my opinion, the court 
has power to grant the preliminary relief prayed for, and that 
the alleged impending injury to the interests of the complain- 
ants is of such a character as to entitle them to invoke the 
interposition of the court. 

The Junction Eailroad Company is a corporation created 
by a spécial act of the Pennsylvania législature, dated May 
30, 1860, whereby it was authorized to "construct a railroad 
commencing at a point upon the Philadelphia & Eeading 
Eailroad, at or near the bridge of said company, near Peters 
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island,. in the river Schuylkill ; thence by tlie best route to a 
point upon the line of the Pennsylvania Eailroad, within one 
mile east of George's run, at the village of Hestonville; 
thence by the line of the Pennsylvania Eailroad, by the most 
direct and practicable route, to a point upon the line of the 
Philadelphia, Wilmington& Baltimore Eailroad." 

By a supplément to thig charter, passed in 1861, the Juuc- 
tion Eailroad Company was authorized to "make a complète 
line of railway from a point on the Philadelphia & Eeading 
railroad, at or near the bridge at Peters island, to a point 
on the Philadelphia., Wilmington & Baltimore Eailroad, at or 
near Gray's ferry bridge, by the most convenient and practi- 
cable. route." 

By further législation the company was authorized to bor- 
row |500,000 upon mortgage of its property and franchises, 
and, upon this security, a loan of that amount was negotiated 
upon the authorized guaranty of it by the three companiea 
named. 

The .stock of the company was taken and ia now held by 
the Pennsylvania Eailroad Company, the Philadelphia & 
Eeading Eailroad Company, and the Philadelphia, Wilming- 
ton & Baltimore Eailroad Company, except a few shai'es which 
are held by individuals. 

At the organization of the company, in 1861, the président 
of the Pennsylvania Eailroad Company was elected its presi. 
dent, and occupied that position until 1867, during which 
time the whole line of its road was located definitely between 
its prescribed termini. Under his direction a large sum, to- wit, 
about $870,000, was expended in its construction, and the 
whole of the road, except that part between Market and Thirty- 
ûfth streets, was compieted by it. 

This intervening part was constructed by the Pennsylvania 
Eailroad Company, and was held by the suprême court of 
Pennsylvania to be the property, of that company, and this 
décision must be regarded as conclusive so far as the légal 
ownersliip of that link is concerned. But, in view of the 
admission that the Junction Eailroad may hâve rights touch- 
ing the use of the section of road referred to, the decree was 
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éntéred withoùt préjudice to such rights, or to the assertiôû 
•of them in appropriate proceeding. 

Various other facts are alleged in the bills of complaint, 
aiid are Teritied by the aocompanying affidavits, which, ail 
together, constitute a "étrange, èventfui" history of the con- 
Btraction of the road. 

Enough of them hâve heen hère stated to indieate the vital 
objeet, and the essential importance to the public of the con- 
struction of the road. 

The Pennsylvania, the Philadelphia & Eeading, and the 
Philadelphia, Wilmington & Baltimore Eailroads terminated 
at Philadelphia. They vreie unconnected with each other, 
and so the immense traffic requiring transfer from the one to 
the other was necessarily conducted with great expense, in- 
convenience, and embarrassment. Thèse difficulties could bè 
almost entirely avoided by the construction of a continuons 
line, only about four miles long, from Gfày's ferry to Peters 
îsland, and àccordingly the Junction road was ' projected and 
made. A brôken liné, with a gàp in the middle of it, would 
not answér the purposef its contihUity was absolutely essen- 
tial to effectuate the objeet of its crealiioti, as well as to meet 
the itifet expectation of its stockholders and the public. Sp, 
in the annual réport of the Pennsylvanîàt Eailroad Company, 
Pebruary 3, 1862, it is said: "The Philadelphia, Wilming- 
ton & Baltimore Kailroad Company, the Philadelphia & 
Reading Railroad Company, and the Pennsylvania Eailroad 
Oompaiiy bave organized the Jtmction Eailroad Company, 
under a charter procured from thé législature of 1860, and 
amended at the last session. The objeet of this line is to con- 
neet thèse three railroads by a cotitinuous line along the west 
bank of the Schuylkill river, from the Eeading Eailroad, near 
Peters island bridge, to the Philadelphia, Wilmington & 
Baltimore Eailroad, at Gray's ferry, intersecting the Pennsyl- 
vania Railroad near the wire bridge at Falrmount, so that an 
interchange of freight between thèse lines may be effected 
without passing through the populous portions of the city." 

In apparent aceordance with the déclaration, were ail the 
acts and déclarations of the Pennsylvania Eailroad Company 
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during the progress of construction, until the controversy 
arose as to the ownership of the middle section, and they 
may, therefore, be fairiy regarded as in a great measure in- 
ducing the expenditure of the large sum laid put by the Junc- 
tion Railroad in its line. Any other hypothesis must assume 
that the Junction Eailroad Company was willing to imperil 
the chief object of the enterprise, and the value of its invest- 
ment, by making itself entirely dépendent upon the arbitrary 
■will of the owner of the middle section for the profitable use 
and enjoyment of the two other sections of the line. 

Ought the Pennsylvania Eailroad Company, then, to be per- 
mitted so to control the section of the road of which it is the 
proprietor as to exclude the Junction Eailroad Company from 
participation in its use as part of a continuons line ? I think 
not. It must be treated, in equity, as having agreed to such 
reasonable use of the section owned by it as is necessary to 
effectua te the common object of those wha furnished the 
means of constructing the Junction Eoad as a continuous 
line ; and, to that extent, to a modification of its proprietary 
•ights. It would certainly be unwarrantable in the Junction 
Company to exclude the Pennsylvania Railroad Company 
from the bénéficiai use of the northern and southern sec- 
tions of the Junction Eoad, either by denying it altogether, 
or by imposing burdensome restrictions upon it. Why 
ought not a like measure of justice be meted out to the other 
interests associated with the Pennsylvania Company, in réf- 
érence to the middle section of the Junction Eoad, when it 
indueed thèse interesta to make large expenditures of money 
and ineur large liabilities, upon the faith that this middle 
section shonld constitute an indispensable constituent of a 
joint enterprise ? There is no just ground for any discrimina- 
tion. 

While I am of opinion that the Junction Eailroad Company 
may hâve the right to employ its own motive power over the 
whole line between its termini, yet I think the opérations of 
the road should be conducted with as little friction as possi- 
ble, and without any avoidable abridgment of the proprietary 
rights of the Pennsylvania Eailroad Company. The injunc- 
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tion granted, therefore, will not restrain tliat company from 
operating its own portion of the line with its own motive^ 
power. 

1. And now, October 28, 1880, it is ordered and decreed 
that an injunetion be granted, until further order of this court, 
enjoining and restraining the said Junction Eailroad Com- 
pany, its officers, servants, anà agents, from declining or re- 
fusing, or in any manner failing, to perform the duties required 
of them by the charter of said company, and especially from 
declining or refusing to furnish motive power, haul, receive, 
ship, or transport over its road freight or passengers arriving 
in cars by the Philadelphia, Wilmington & Baltimore Eail- 
road destined for the Philadelphia & Eeading Eailroad or ita 
connections, or from declining or refusing to furnish motive 
power, haul, receive, ship, or transport freight or passengers 
arriving in cars by the Philadelphia & Eeading Eailroad des- 
tined for the Philadelphia, Wilmington & Baltimore Eailroad 
or its connections, ■ - 

2. That the said Pennsylvania Eailroad Company, its offi- 
cers, agents, and servants, be enjoined and restrained from 
interfering with, or in any manner hin,dering, the said Juno- 
tion Eailroad Company from performing its said corporate 
duties, and transporting freight and passengers as aforesaid. 

3. This injunetion shall not be taken to restrain the said 
Pennsylvania Eailroad Company from furnishing exclusively 
the motive power to transport the cars aforesaid over and 
upon that portion of the Junction line which is situated be- 
tween the north side of Market and Thirty-fifth streets in the 
city of Philadelphia. 
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LiNDSBY, Assignée, etc., v. Thb Lambebt Building & Loah 

AsSOOliTION. 
(District Court, W. H. Pennsylvania. October 8, 18S0.) 

L BniLoiNa Association— Titlb to Bank Deposit. — C, the treasurer 
of a building aud loan association, a corporation, who had received 
over $6,000 of tlie moneys of the association, opened ai> account in 
bank in his name as treasurer of the association, and in that name and 
title deposited $6,000, taking therefor a certiflcate of deposit, payable 
him as such treasurer. iZ«W, that the money so deposited became eo 
instanti the property of the corporation, and no subséquent act of rat- 
ification on its part was necessary to complète its title to the fund. 

2. Same — Bankrbptct — Prepbrbnce. — At the time of the deposit C. waa 

in good financial crédit, but, in fact, was insolvent, and upon a cred- 
itor's pétition, flled within 60 daya thereafter, was adjudged a bank- 
rupt. The deposit was the voluntary and unsolicited actof C, and at 
that time no member of the association or ofBcer (other than 0. him- 
gelf) knew of or had any reason to suspect C.'s insolvency or intention 
to give a préférence to the corporation. The corporation had not 
autliorized C. to use its funds or commingle them with his own, and 
had no knowledge of any such breach of duly on his part. Held, that 
the corporation was not chargeable with C.'s knowledge of his insolv- 
ency and intention to givea fraudulent préférence. 

3. SAiiB — Saivœ: — Samb. — The corporation, not otherwise having any cause 

to believe C. to be insolvent, or knowledge that the deposit was made 
in fraud of the bankrupt act, held, that the assignée in bankruptcy 
could not impeach the deposit as an unlavvf ul préférence. 

The facts of this case appear in the following charge of tho 
court to the jury. 

D. T. Watson and Knox & Beed, for new trial. 

T. C. Lazear, contra. 

AcHESON, D. J., (chargingjury.) In order to invalidate, as a 
fraudulent préférence under the bankrupt law, a payment made 
or security given for a debt, it is not enough to show that the 
debtor was insolvent at the time of the payment or transfer, 
and that the same was made by him with a view to give a 
préférence to the creditor; but it must also appear that the 
créditer at the time had such a knowledge of facts as to induce 
a reasonable belief of his debtor's insolvency, and knew that 
the payment or transfer was made in fraud of the law. It 
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has been held by the suprême court of the United States 
(Grant v. The Nat. Bank, 97 U. S. 80) that it is not sufficient 
that the créditer may bave had some cause to suspect the 
insolvency of his debtor. The court, in that case, say : "Hun- 
dreds of men constantly continue to mate payments up to the 
very eve of their failure, which it would be very unjust and 
disastrous to set aside." • 

In the présent case, under ail the évidence, the materia] 
faets are not the subject of dispute. William F. Casey, for 
several years prior to August 13, 1875, had been the treas- 
urer of the défendant corporation, the Lambert Building & 
Loan Association, receiving and disbursing from time to 
time its funds. Prior to the date mentioned he had never 
kept any separate bank account of the funds of the associa- 
tion. He kept individual bank accounts in the Anchor Sav- 
ings Bank and the City Savings Bank. On the date men- 
tioned (August 13, 1875) he had in his hands of the moneys 
of the association an amount slightly exceeding $6,000. 
On said date he went to the Bank of Pittsburgh and opened 
an account in the name of W. P. Casey, treasurer of the 
Lambert Building & Loan Association, and deposited in that 
name and title $6,000, and took a certificate of deposit for 
the same to "W. F. Casey, treasurer of Lambert Building & 
Loan Association." He was at this time in good financial 
crédit, and no member or officer of the association (except 
himself) had any knowledge whatever of his insolvency, or 
had any reason to believe or suspect him to be insolvent. He 
•was in fact then insolvent, as the sequel showed, but this 
■was known only to himself. The next day, August 14, 1875, 
Casey went to the office of S. A. Johnson, Esq., the soliciter 
of the association and its secretary, asked him what was the 
balance appearing against him on the books, and stated that 
he wished to pay it over, and resign his office of treasurer. 
Johnson asked him why he did this? To which he replied 
he would tell him again. Mr. Johnson having informed him 
of the exact balance due the association, Casey indorsed eaid 
certificate of deposit as foUows : 

v.4:,no.l — 4: 
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"Pay to tHe order of Wm. J. Flynn and S. A. Johnson, 
président and secretary of the Lambert Building & Loan 
Association. W. F. Casey, 

"Treasurer of Lambert Building & Loan Association. 

"Aug. 14, 1875." 
— and delivered the certificats so indorsed to Johnson. He 
also paid the latter a small sum of «loney, in full of the bal- 
ance due by him as treasurer, and took Mr. Johnson's receipt 
in full. At the same time Johnson drew up, and Casey 
signed and handed Johnson, his résignation of the office of 
treasurer of the association. Down to the close of this trans- 
action it does not appear that Johnson, or any member or 
officer of the association, except Casey himself, had any 
knowledge or information whatever of Casey's insolveney. 
But later, on the same day, (whether before Casey left John- 
son's office', or at a second visit, does not clearly appear,) he 
informed Johnson that he was in peouniary difficulties. 

The money deposited in the Bank of Pittsburgh was not 
drawn from that bank until August 18, 1875, when it was 
drawn by S. A. Johnson, secretary, and George F. Ewens, 
vice-président, of the association, both of whom then knew of 
Casey's insolveney. The latter executed a deed of voluntary 
assignment, for the benefit of his creditors, on August 19, 
1875. On the twelfth of October, 1875, certain of his cred- 
itors filed a pétition against him for his adjudication as a 
bankrupt,; and he was subsequently so adjudicated. 

The présent action is by his assignée in bankruptcy to 
recover the $6,000 deposited as already mentioned in the 
Bank of Pittsburgh. The right of the plaintiff to recover 
dépends, I think, upon the détermination of the question, 
when did the title to the fund in controvexsy vest in the 
Lambert Building & Loan Association? I am of opinion 
that it 80 vested at the time of the deposit on August 13, 
1875. 

It is argued that some affirmative act of ratification on the 
part of the association was necessary before the title to the 
fund vested in the association, and that no such act bas been 
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Bliown until the money was drawn out of bank by the vice- 
président and secretary, both of whom then had knowledge of 
Casey's insolvency, and that ratification was then too late. But 
I cannot adopt this view. In opening the account at the Bank 
of Pittsburgh and making the deposit for the benefit of the 
association, Casey merely performed a duty he owed the asso- 
ciation. He should, from the first, hâve kept the moneys of 
the association separate and apart from his own. The Bank 
of Pittsburgh was a safe and proper place of deposit for the 
money of the association. Had he died immediately after 
the deposit it would hardly be pretended that the fand so 
deposited would hâve passed to his personal représentative. 

I affirm the defendant'e third point, viz. : "that, under ail 
the évidence in the case, the verdict should be for the défend- 
ant." 

Undèr the undisputed facts, and for the reasons alrcady 
Btated, I refuse the plaintiff's several points. 



The jury having found a verdict for the défendant, the 
plaintiff moved the court for a new trial, which after argu- 
ment was refused, the court filing the foUowing opinion, Octo- 
ber 8, 1880 : 

ActtESON, D. J. I adhère to the opinion I entertained at 
the trial, that when W. P. Casey deposited the $6,000 in the 
Bank of Pittsburgh to his crédit, as treasurer of the Lambert 
Building & Loan Association, taking the certificate of deposit 
payable to his order as such treasurer, the money became eo 
instanti the property of the défendant corporation. Confirm- 
atory of this view is the case of Stapleton v. Stapleton, 14 
Simons, (Eng. Ch. K.) 186. It must be remembered that 
Casey was the mère custodian of the moneys of the associa- 
tion, and at ail times should bave kept the trust fund distin- 
guishable from his own moneys and separate therefrom. 
Hence, when he made the deposit in the Bank of Pittsburgh, 
he merely restored to the trust fund its ear-mark, which it had 
temporarily lost by reason of his unauthorized act in mixing 
the trust moneys with his private f unds. To use the languagè 
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of the lord ohancellor, in Ex parte Sayers, 5 Vés.169, 172, 
"if the money got into the général fund, it got ont again." 
It seems to me, therefore, that the title to the deposited fund 
vested iramediately in the association, and no act of ratifica- 
tion on its part was necessary to complète the transaction. 

It is, however, urged with great earnèstness that if the 
foregoing view is correct the deposit in question was an un- 
lawful and void préférence. But to avoid a préférence as 
fraudulent under the late bankrupt law, it must appear that 
the party reeeiving it, or to be benefited thereby, had at the 
time reasonable cause to believe that the debtor was in- 
solvent, and knew that the payment or security was made or 
given in fraud of the act. In Clark v. Iselin, 21 Wall. 360, 
375, after stating what must concur in order to .avoid a 
préférence, Judge Strong says : "In fine, there must be guilty 
collusion to constitute the fraudulent préférence condemned 
by the statute." , That case arose under the thirty-fifth sec- 
tion of the original act, but the amendmentof June 22, 1874, 
went further to uphold préférences than did the original act. 
"Having reasonable cause to> believe that sùch person is in- 
solvent, and knowing that such * * * payment, pledge, 
assigrunent, or conveyance ig made in fraud of the provisions" 
of the act, is the language of the amendment. ; Eeaeonablo 
éause to believe that insolvency exists, ànd knowledge of a 
fraudulent intent to give a préférence, must both be shown. 
Now, if under the original. act it was necessary to show 
"guilty collusion" in order to set aside a préférence, much 
more is it necessary under the ameaded act. But where is 
there any évidence tending to show "guilty collusion" between 
W. F. Casey and the Lambert Building & Loan Association? 
Throughout this whole transaction the good faith of the as- 
sociation is conspicuous. As already observed, Casey was 
the mère custodian of the moneys of the association. It was 
not intended that the relation between him and the corpora- 
tion should be that of debtor and creditor. The association 
did not contemplate that Casey should use the trust funds or 
commingle them with his own, and at the time the deposit 
was made had no actual knowledge that he had violated hia 
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duty in the premises. Moreover, at that time no memBer or 
officer of the association, other than Casey himself, had any 
suspicion of the latter's insolvency, or knew of his intent to 
give a préférence to the corporation. It is quite certain that 
if the relation between Casey and the association had been 
simply that of debtor and créditer, the payment by him to the 
corporation of this money, under the circumstauces disclosed 
by the évidence, could not hâve been impeached as an un- 
lawful préférence^ 

But it is contended that inasmuch as Casey was treasiirer 
of the corporation his knowledge of his insolvency and inten- 
tion to give a fraudulent préférence was the knowledge of the 
corporation. Upon what principle, however, is the associa- 
tion chargeable with knowledge of Casey's insolvency? What 
interest had the corporation in his private affairs? Hp being 
the mère custodian of the moneys of the association, how did 
it concern the latter whether he was solvant or insolvent? 
Furthermore, Casey's knowledge of his insolvency was not 
aoquired by him while acting in his oapacity of treasurer; 
nor was he bound to communicate the fact to the corporation. 
But if the information was not acquired by him in the^course 
of his dutie^ as treasurer, and he was under no obligation io 
communicate it to the corporation, then the lattep is not 
chargeable with constructive notice of his insolvency. Phila- 
delphia y. Lockhardt, 73 Pa. St. 211; Wharton on Agency, 
§178. 

Undoubtedly the gênerai rule is that notice to, or knowl- 
edge acquired by, an agent in the course of the transaction 
in which he represents his principal binds the latter. There- 
fore, where a créditer secured a préférence from an insolvent 
debtor through the intervention and by the solicitation of an 
agent, the knowledge of such agent was held to be the knowl- 
edge of his principal. West Philidelphia Bank v. Dickson, 95 
U. S. 180, 181. But in the présent case, in making the de- 
posit in the Bank of Pittsburgh, Casey was acting for himself 
and not as agent for the corporation. The latter was not 
seeking any préférence. The association had not solicited 
the deposit. It was the voluntary act of Casey. The motive 
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■whîcli induced him to take this step, it may well be supposed, 
was altogether a personal one, viz,: his désire to escape the 
criminal conBequences of the embezzletnent of trust funds. 

It is a well-recoguized rule that neither the acts nor knowl- 
edge of the officer of a corporation will bind it in a matter in 
■which he acts for himself and deals with the corporation as 
if he had no officiai relations to it. Angell & Ames on Corp. 
§ 308; Winchester v. Balt & S. B. Co. 4 Md. 231; Com- 
mercial Bank v. Cunninghnm, 24: Pick. 270; Stevenson v. Bay 
City, 26 Mich. 44; First Nat. Bank of Hightsiown v. Christo- 
pher, 40 N. J. (Law) 435 ; Barnes v. The Trenton Gas-light 
Co. 12 C. E. Green (N. J. Eq.) 33. Thus, where the gênerai 
superintendent of a corporation conveyed laiid to it, the cor- 
poration, it was held, was not ohargeable with his knowledgo 
of an adverse claim to the land. Wickersham v. Chicago Zinc 
Co. 18 Kan. 481. The corporation agent's knowledge, when 
acting for himself, is noi the knowledge of the corporation, 
Id, I hold the présent case to fall within this principle. 

If my agent, who had fallen in arrears in his accounts, had 
voluntarily made me a payment during the life-time of the 
bankrupt law, would any one prétend that I could be deprived 
of the benefit of such payment upon the ground of construct- 
ive notice of his insolvency and intent unlawfully to prefer 
me, if in fact I were ignorant thereof and free f rom guilty col- 
lusion with such agent ? And why should the défendant cor- 
poration, upon the ground of imputed knowledge, be com- 
pelled to surrender a préférence which it acquired innocently, 
and without actual knowledge of any intended fraud upon the 
bankrupt law? Having obtained the fund in controversy 
honestly, the défendant can in good faith retain it. 

The motion for a new trial is denied; and it is ordered that 
iudgment for the défendant be entered u^jon the verdict. 
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DOWNIE V. DoWNIB. 

BissELL and others v. Downie and others. 

{Circuit Court, D. Indiana. 1 1880.) 

1. WMj— Construction— Life Estate — Power to Sbli, in Feh.— A 
will contained the following clause : " I give and devise to my ton. 
ored mother, Melissa E. Downey, ail my property and estate, both 
real and personal, to hold and enjoy the same during her life, vith 
full power to sell the same, or any part thereof, and to appropriatfl 
the proceeds to her own use and beneflt ; and ail deeds and convey- 
snces of real estate by her made shall pass a title in fee to the pur- 
chasers, it being my will that she shall enjoy the same as though it 
were devised to her in fee. Should my mother die flrst, then, and in 
that case, I devise ail the remainder of my estate to Charles Lindley 
Downey. After the death of my mother, I devise aU of the said estato 
to my half-brother, Charles Lindley Downey." Held, that Mrs. Dow- 
ney had an estate for life in the property devised, with the power un- 
der the terms of the will to dispose of it for the porposes named. 

â Bamh— Same — Power to Mobtgagb. — Bdd, further, that such power 
did not, in the flrst instance, include a power to mortgage. 

In Equity. Demurrer to Bill. 

Herod d Winter, for plaintiffs. 

Harrison, Hines é Miller, for défendants. 

Drummond, C. J. The plaintiff filed a bill for the purpôse 
of qnieting bis title to certain tracts of land which he claimed 
under the will of Alanson G. Stevens ; and George P. Bissell, 
one of the défendants, having advanced a large sum of money 
to Mrs. Downie, also a devisee under the same will, the latter 
of whom had executed mortgages to him for the purpôse of 
securing the sum advanced. A bill in the nature of a cross- 
bill is filed by Bissell for the purpôse of foreclosing the mort- 
gages, or one of them, if only one of them sha;ll be considered 
as valid. And the question arising in the case is under the 
will made by Stevens. So far as it is necessary to consider 
it for the purpôse of deciding the matter in controversy hère, 
the will is as foUows : 

"I give and devise to my honored mother, Melissa B. Dow- 
nie, ail my property and estate, both real and personal, to 
hold and enjoy the same during her life, with full power to 
eell the same, or any part thereof, and to appropriate the 
pruceeds to her own use and beneât ; and ail deeds and con- 
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veyances of real eetate by her made shall pass a title in fee 
to the purchaaers, it being my will that she shall enjoy the 
Bame as though it were devised to her in fee. Should my 
mother die first, then, and in that case, I devise ail the re- 
mainder of my estate to Charles Lindley Downie, (the plain- 
tiff in the original suit.) After the death of my mother, I 
devise ail of the said estate to my half-brother, Charles Lind- 
ley Downie; and should he die before attaining the âge of 21 
years," then the property is devised to other parties. 

The first question is whether Mrs. Downie, the devisee 
nnder this will, had an estate for life in the property devised, 
or an estate in fee. I tbink she had an estate for life only, 
with the power under the terms of the mil to dispose of it 
for the purposes named; and that if the property was not 
sold, as was provided for in the will, whatever should remain 
after her death should become the property of his half-brother, 
Charles Lindley Downie. Of course, the matter in contro- 
versy turns upon the question whether or not the power 
authorized the mortgage of the property merely. In the first 
place — to analyze the language of the will — he devised ail 
his property to Mrs. Downie, his mother, during her life. If 
it had stopped there it would elearly be nothing but a life 
estate. He then déclares that, having devised it to her for 
life, she shall bave fuU power to sell the same, or any part 
thereof, and appropriate the proceeds to her own use and 
benefit. But, lest there might be some ambiguity about that 
language, he proceeds to render his meaning clear by declar- 
ing that ail deeds and conveyances of real estate by her made, 
under this full power to sell, shall pass a title in fee to the 
purchaser. That renders it clear that his intention was, in 
giving her power to sell, not to sell merely during her life 
the life estate which he had previously given her, but to 
sell in such a way that the absolute fee-simple in the land 
would be passed. The deeds and conveyances which were 
to be made under this power to sell were, in the language 
of the will, to "pass a title in fee to the purchaser." Doea 
the language following that which has already been cited 
enlarge the scope of that which précèdes it, it being mentioned 
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în the will that she shall enjoy the saine as though it were 
devised to her in fee ? The firet observation to be made on 
this language is that she is to hâve the enjoyment of it aa 
though it were devised to her in fee ; and how was she to hâve 
the enjoynlent of it as though it were devised to her in fee ? 
It seems to me, clearly, by executing the power which haa 
already been conferred upon her, viz. : by selling the land, 
and, when sold, that the deeds and conveyances shall pasa 
a title in fee to the purchaser. In that way she has the right 
to appropriate the proceeds to her use and beneût as though 
it were devised to her in fee. It has been assumed by th© 
counsel on both sides that the language which foUows that 
last cited means that, in case bis mother died before he did, 
the remainder of the estate was to go to Charles Lindley 
Downie. I am not so clear that that is what this language 
means. "Should my mother die first, then, and in that case, 
I devise ail the remainder of my estate to Charles Lindley 
Downey." 

There may be, I think, great force in the position that it 
includes not only the case of the death of bis mother before 
bis owu death, but also the death of bis mother before the 
death of Charles Lindley Downie, he surviving her. In no 
other way can we give any meaning to the words, "ail the 
remainder of my estate." I do not think it is material, so 
far as the question now before the court is concerned, whether 
one or the other be the true construction of this last clause of 
the first item of the will. I only refer to it for the purpose 
of showing what were the intentions of the testator — that he 
meant to provide not only for his mother, giving her f uU power 
over the property to sell the same during her life, but, also, if 
any remained unsold and unused by her, that it should go to 
the benefit of Charles Lindley Downie. And that is empha- 
sized by the first clause in the second item of the will: "After 
the death of my mother, I devise ail of the said estate to my 
half-brother, Charles Lindley Downey." 

It is impossible, I may add, to give any effeot to this last 
clause of the will, upon any other assumption than that the 
mother had only a life estate, with the power to sell as already 
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declared. Then, did this give the power to mortgage the es- 
tate? Not in terms. It must be borne in mind that in In- 
4iana a mortgage does not convey the land, but is only a 
Becority. I do not say that under no circumstances could 
Mrs. Downie mortgage any portion of this property. It 
•eems to me that under certain circumstances the court might 
hold, for the purpose of giving eflfect to the language of this 
will, that she might hâve power to do so. Even conceding 
that the language of the will restricted her to the sale of the 
property, and did not expressly give the power to mortgage, 
on the prinoiple that the gênerai will of the testator should 
prevail ratherthan the partioulàr will, — that the main object 
he had in view, which was to provide for the support of his 
mother, should be carried into effect, — a court of equity might 
Bo hold. But, acoording to the view which I take of the true 
construction of this will, the bill as it now stands is demurra- 
ble, and the demurrer must be sustained. It does not appear 
by the allégations of the bill that there was anything more 
than a mère loan of the money to Mrs. Downie, and a mort- 
gage taken for its security. I hold that the bald statement 
upon its face is not a proper exécution of the power contained 
in this wiU, and therefore that the demurrer to the bill must 
be sustained. 

There may be a question whether the bill is amenda ble 
under the facts, but that point may be reserved. In taking 
the view which I do of the meaning of this will, it seems to 
me I earry ont the prinoiple adopted by Lord St. Leonarda in 
the case of Stoughill v. Anstey, 1 De Gex, M. & G. 634. 

It is said that in this bill it is alleged that the money wai 
advanced to Thomas Cottrell and Melissa E. Downie. This 
is so, I believe. Whether or not, consistently with that state- 
ment, the bill can be amended, may be questioned ; but I shall 
Bustain the demurrer, with leave to the plaintiff to amend, 
and it is désirable that the real facts which actually exist in 
the case may be presented upon the record, so that the court 
may paas upon them, under this clause of the will, and déter- 
mine whether or not Mrs. Downie had the right to make tha 
mortgage. 
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I have no doubt of this : Assuming she had the right to 
mortgage the properfcy, in order to effectuate the gênerai pur- 
poses of the will as for her maintenance, if an imperfect 
mortgage or security •were given, she had the right to perfect 
it, and make it a complète mortgage. If there was any error, 
omission, or imperfection in the first mortgage, it could be 
removed bj" a second. 



Maok & Co. ». Lakoashire Ins. Co. and others.* 

lOirouit Court, D. MUwuri, , 1880.) 

1. PnŒ iNstmANCB-^AcTioN ON PoLicr— EviDBNCB.— In an action npon 

an Insurance policy the plaintiS is bound, in tlie absence of any ad- 
mission by the défendant, to establish, by a prépondérance of the 
évidence, (1) the exécution of the policy, (2) the total or partial de- 
struction of the insured property, (3) the amount of the loss or value 
of the insured property destroyed, (4) and such notice and preliminary 
proof of loas as the policy requires. 

2. Same — "AcTUAL Cash Vaiub." — In such case the term "actual cash 

value' ' means the sum of money the insured goods would have brought 
for cash, at the market price, at the time when, and place where, they 
were destroyed. 

3. Samb — Fracbulbstt Claih. — ^In order to establish the fact of a fraud- 

ulent claim, it must appear (1) that there was a f aise statement in the 
preliminary proof as to the value of the goods destroyed, and (2) that 
such f aise statement was made with knowledge that it was false, and 
with the intent to defraud the défendant by deceiving him as to the 
value of the goods. 

4. Bamb — Same. — The mère fact that the loss is less than that stated in the 

preliminary proof, would not be sufflcient to establish fraud, though 
if the discrepancy between the true value and that stated by the 
insured is large, it would be some évidence bearing upon the issue of 
fraud. 

5. Samb — Abson— EvroENCE. — In a civil case the fact of arson need not 

be established beyond ail reasonable doubt, but it must nevertheless 
be established by a clear prépondérance of ail the évidence adduced. 

6. SAurB — Vbxatiotts Dblat — ^Damages— Evidekcb.— In order to recover 

damages for vexations delay in the payment of a policy, it must be 
shown that there was no reasouable ground for contesting either the 
validity or the amount of the claim. 

*Two otlicr comptinics were conecrncdas défendants. 
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Noble de Orriclc, for plaintiffs. 

0. B. Sansum, for défendant. 

McCeaby, g. J., (charging jury.) Thèse cases being ail of 
like nature, and relating to the same questions, hâve been by 
the order of the court Consolidated for the purpose of the trial, 
and are now to be submitted to you for your verdict upon the 
facts and in accordance with the law as given to you by the 
court. The plaintiff in an action of this character is, in the 
absence of any admission by défendant, bound to establish by 
a prépondérance of évidence — First, the exécution of the con- 
tract or policy of insurance sued on; second, the destruction, 
total or partial, of the property insured; third, the amoiint of 
the loss, or, in other words, the value of the insured property 
destroyed-; foarth, that such notice and preliminary proof of 
loss as the policy requires has been given. 

In thèse cases the défendants by their answers hâve ad- 
mitted the exécution of the conti'act or policy sued on, as well 
as the destruction by fire, as alleged by plaintiff, of the prop- 
erty insured. They hâve also admitted that notice and proof 
of loss were duly given in ail the cases sued on, to whieh your 
attention will be called hereafter. The défendants say that 
the property destroyed (a stock of clothing) was not of the 
actual cash value stated by plaintiffs in their pétitions, and 
this présents the first issue of faots for you to détermine. You 
are to consider and décide, in the light of ail the évidence, 
what was the fair and reasonable cash value of the property 
in the city of St. Louis on the fourth of April, 1879, when the 
fire occurred. In determining this question you will consider 
the character and quality of the goods, their cost, their con- 
dition, the state of the market, any décline or advauce in 
value after purchase and before the fire, the iuvoices previ- 
ously made and the proof of subséquent purchases, as well as 
ail the facts and circumstances developed in the évidence and 
bearing upon the subject, and from ail the évidence you will 
ascertain and by your verdict décide what was the actual cash 
value of the goods in the store of the plaintiff at the time of 
the fire and destroyed thereby. By the term "actual cash 
value" I mean the sum of money the goods would hâve 
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brought if sold in the city of St. Louis, on the fonrth day of 
April, 1879, for cash, at the market priée. Havingthusascer- 
tained and fixed the value of the pfoperty destroyed, your ver^ 
dict will be for the plamtiffs in the sum so fixed, unless ycfi) 
find for défendants on one or more of the issues presented by 
the answers, to wbich your attention will now be called. 

The défendants, in their several ;an8Vfer8, allège that the 
plaintifÏB made, under oath, a fal^e and fraudaient claim, 
represepting their loss to hâve been $78,219.82, wbile in truth 
and fact their loss was only $48,000, as plaintiffs well knew, 
and that this false statement was made with intent to induce 
défendants to believe that the value of the stock was larger 
than it was in fact, and was therefore a violation qi one of 
the conditions of the policy. It is f or you to détermine 
whether this defence is established by the prépondérance of 
the évidence. In order to find for défendants upon this issue 
youmust believe from the évidence that the statements made 
under oath by plaintiffs, in their preliminary proofs, as to the 
value of their stock and the amount of their loss, wei:e in some 
material point false, and also that theywerefraudulent; thatis 
to say, intentionally false, or made with the purpose of deceiv- 
ing and def rauding. A claim honestly made will not render the 
policy void, even though such claim be erroneous by reason of 
some degree of exaggeration or overestimate ; but if the insured 
made, with référence to the quality or value of the goods in- 
sured, a claim wbich he knew to be false and unjust, then he 
cannot reoover ianything. 

In the event that you should find the loss to be less than that 
Btated by the insured in their preliminary proof, that mère fact 
would not be sufficient to sustain the defenoe, though if the 
discrepancy between the true value, and that stated by the in- 
sured in their preliminary proofs, is large, this would be évi- 
dence bearing upon the issue of f raud, to be considered by the 
jury for what it is worth. In other words, you will perceive 
that the défendants, in order to succeed upon this issue, must 
satisfy you from the évidence — First, that there was a false 
statement in the preliminary proof as to the value of the goods 
destroyed; and, second, that such false statement was made 
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mth knowledge tliat it was false, and witb tlie intent to de- 
fraud the défendants by deceiving them as to the value of 
the goods. The value of a large stock of clothing, at a par- 
ticular date, is of course to some extent a matter of opinion 
and of estimate, and it is not to be expected that différent 
persons would fix it at exactly the same amount. Différent 
persons might honestly dififer as to what would be a true val- 
uation. The question for you to détermine in deciding this 
issue, therefore, is not whether the value fixed by plaintiff was 
the true value of the goods, but whether it was an intention- 
ally false estimate and claim. Upon this question, which is 
one purely of fact, you are the sole and exclusive judges. 

If you find that there was no exaggeration of the amount of 
the loss, you will, of course, hâve no occasion to consider the 
other question ; but if you find that there was an exaggeratod 
claim, then you will inquire as to the intent. 

In case No. 1,489, against the Glens Fall Insurance Com- 
pany, there is an allégation in the answer that the preliminary 
proof was not made in time ; but the court instructs you that 
that this defence was waived if the défendant, or its agent, had 
possession of the books of the plaintiff, from which the loss 
was to be ascertained, and if by reason of such possession of 
said books the plaintiffs were deprived of the opportunity to 
make proof in time. It was also waived if the agent of the 
défendant agreed when he took possession of the books to 
waive the issue. As the défendants hâve introdueed no tes- 
timony to contradict plaintiff's proof upon this point, which 
was f ull and explicit, you will of course find this issue for the 
plaintiffs. 

This leavesforyour considération the further defence that the 
loss "was caused, occasioned, and brought about fraudulently 
by the direct agency, procurement, contrivance, and direction 
of the plaintiffs." This is équivalent to an allégation that the 
plaintiffs are responsible for the fire which reaulted in the de- 
struction of their property. This is, of course, a perfoct 
defence, if proved; but beforeyou canfind for the défendants 
upon this issue you must be satisfled from the évidence that 
the charge is true. The fact of arson may be established by 
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cïrcumstances, but they must be such as to establisb the main 
|aot,iffith reasonable certainty, A mère Buspicion is not 
enough. The jury must be satisfied that the fact is estab- 
lished by a clear prépondérance of tho évidence adduced le- 
fore them. 

In a case -where the évidence is evenly balance d, or the 
jury isindoubt as to whatthe truth is on that point, there is 
not a prépondérance of évidence. The défendants are not 
bound in a case like the présent, as they would be in a crim- 
inal prosecution for arson, to prove the fact beyond ail reason- 
able doubt, but they are reqùired to produce proof sufficient 
toclearly satisfy the jury that the charge is true. 

The jury ■will, if they find for plaintiffs, find and state in 
their verdict the value of the entire stock destroyed, vrith in- 
terest; as hereinafter stated, and damages, if any are allowed. 
The court will, if you so find, afterwards détermine the amount 
of the recovery in each case and render judgment accordingly; 
the parties, by their counsel, having consented to this form. 

The plaintiffs claim that they are entitled to damages, in 
addition to the value of their property destroyed, on account 
of vexations delay caused by the conduct of the défendants. 
To establish this claim the plaintiff must shoW that the de- 
fendants had not reasonable ground for contesting either the 
validity or the amount of the claim. If you find from tho 
évidence that there was vexations delay, within this définition, 
you may add to the value of the property destroyed not ex- 
ceeding 10 per centum of the amount of such loss, and include 
such addition in your verdict. The burden is upon the plain- 
tiffs to prove the fact of vexations delay by a prépondérance 
of testimony. 

If the jury finds for the plaintifïs, then it will add to the 
amount of loss found interest at 6 per cent, per annum from 
the fourteenth day of March, 1879, when the demand is shown 
by the uncontradicted testimony to hâve been madc. 
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OCfBENSBTJBG & LaKE ChaMPLATO EaILKOAD Co. ». BOSTOH & 
LOWELL EaILROAD CORPORATION. 

( Circuit Court, B. MassachuBett». Septeraber 30, 1880.) 
CosTHACT — Construction . 

In Equity. Demurrer. 

Sïdney BartUtt and F. W. Palfrey, for complainani 

J, G, Abbott, for défendant. 

LowEiiii, C. J. This bill is brougbt for an accorjnt, and 
fcr payment of such proportion of the money lent by the 
Ogdensburg & Lake Champlain Eailroad Company, the com- 
plainant, under an agreement set out in tbe bill, as is due 
from the Boston & Lpwell Railroad Corporation, the de- 
fendant. 

The agreement is between the Northern Transportation 
Company of Ohio, of the first part, and Smith and Stark, 
who are to act as trustées, of the second part ; the Vermont 
Central, Vermout & Canada, Northern, (of New Hampshire,) 
and Boston & Lowell Eailroad Companies, of the third part ; 
and the complainant of the fourth part. It is to be in force 
for 19 years from March 1, 1871. - 

The agreement recites that the several companies own 
most of the line of railroad between Ogdensburg and Boston; 
that it is very important for them to hâve a regular line of 
steamers from western cities and towns to Ogdensburg ; that 
the party of the first part was ineorporated to furnish such a 
line, but is embarrassed, and may be unable to carry out its 
purpose; that, for securing this end, it is for the interest of 
the several parties of the third and fourth parts to lend to the 
parties of the second part a portion of the gross receipts from 
passengers and freight brought by such steamers. It ap- 
pears, afterwards, that this object was expected to be attained 
by investing the sums so paid and advanced, in the debts, 
stock, and bonds of the party of the first part. 

The agreement provides that the parties of the first part 
■:vili keep and run its steamers for 19 years to the satisfaction 
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of the parties of the second part. That the parties of the 
third part will, during said term, semi-annually réserve out 
of the gross receipts for transportation from said line of 
steamers tke sum of |150,000, and pay it to the parties of 
the second part; that the party of the fourth part (the com- 
plainant) -will, if requested, advance $600,000 for the same 
purposes, and to be^ro tanto in lieu of the said semirannual 
payments; that, if this is done, the parties of the third part 
will pay interest, semi-annually, at the rate of 8 per eent., 
to the complajnant, and will pay into the hands of the prési- 
dents and treasurers, for the time being, of the plaintiff and 
défendant companiea, such sums as shall, when invested as a 
sinking fund, in the judgment of said présidents and treas- 
urers, pay ail excess of the complainant's advances above 
$500,000, within two years from the date of the agreement, 
and the remainder at the end of 19 years; and, also, such 
Bums as will, in the iudgment of ' said présidents and treas- 
urers, buy the existing mortgage bonds of the transportation 
Company, within 10 years from said date. The said pay- 
ments to the complainant, and to the trustées of the sinking 
fund, are to be in place of advances to the same amount as 
before provided, and are to be ultimately repaid out of the 
sècurities purchased by the parties of the second part. Tho 
fifth article concludes thus : "In no case shall payments to a 
sinking fund be less than amounts which, invested at 6 per 
cent, per annum, will produce the sum to be paid out of such 
sinking fund." 

The agreement provides carefully,- in article 7, how the 
parties of the second part shall carry out their trust. They 
are to procure, if possible, an extension of the time of pay- 
ment of the mortgage bonds of the party of the iîrst part ; 
they may, if necessary to secure the running of the steamers, 
buy the debts of that Company, whether secured by mortgage 
or not, and shall immediately transfer them to the trustées of 
the sinking fund, to be held in trust to pay, first, the sums 
advanced by the complainant. and next the sums paid, ad- 
vanced, or lent by the parties of the third part, so long as 
the semi-annual payments of interest are made to the com- 

v.4,no.l — 5 
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plainant, and of sums for the Binking fund to the trustées 
thereof; but, if default is made in thèse payments, the 
trustées of the sinking fund shall, if requested in writing by 
the complainant, proceed to collect said debts, (that is, the 
debts of the transportation company,) and, out of the sums 
coUected, pay th* semi-annual interest, and hold the balance, 
if any, as part of the sinking fund; "and that ail of said 
sinking fund shall finally, at the end of said term, be applied 
to pay ail advances of the party of the fourth part; and, if 
any balance shall remain, the same shall be divided among 
the parties of the third part, in such proportion as they shall 
be entitled to; and, if said sinking fund shall prove insuffi- 
cient, the parties of the third part shall make up the de- 
ficiency out of the gross receipts from said business, brought 
by steamers, as aforesaid." 

The bill allèges that when the agreement was made the 
complainant's road, equipments, and appurtenances had been 
leased and demised to the Vermont & Canada and Vermont 
Central Eailroads for 20 years, from March 1, 1870; that 
the complainant paid $600,000 to the parties of the second 
part, in accordance with the agreement; that the présidents 
and treasurers of the plaintiff and défendant corporations 
did fix and détermine the amount to be paid semi-annually to 
the sinking fund; that the parties of the third part did, 
severally, thereafter pay the amount so fixed, in proportion 
to their respective shares of the gross earnings, until Geptem- 
ber 1, 1874, and hâve made no payments since that time, 
and that there remains due the complainant $393,000; that 
in January, 1875, proceedings were taken, by persons not 
parties to the agreement, against the Northern Transporta- 
tion Company, and in February, 1876, their steam-boats and 
other property were ail sold by order of court, and were no 
longer continued in said service of transportation; that the 
défendant company is bound to pay to the complainant such 
proportion of the sum remaining due them for advances as 
aforesaid, as the amount of gross earnings of the défendant 
from the said business bears to the total gross earnings of the 
parties of the third part. The bill allèges that this share is 
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not less than one-fourth, and asks for an account hj whîcii 
the précise proportion may be ascertained, and for payment 
of the amount found to be due, and other relief. The case 
was argued upon the bill and the défendant 's demurrer. 
The theory of the bill is that the companies composing the 
party of the third part are absolutely bound to pay the com- 
plainant the sums advanced. The demurrer assumes that 
the payments are to be made only eut of gross receipts from 
the Ogdensburg business. 

Upon the most careful reading of the contract, we are of 
opinion that the parties of the third part hâve not bound 
themselves to pay this advance at ail events. It may be diffi- 
oult to see why the complainant should hâve made such a 
contract; but we must take it as it is. It seems to us that 
the parties of the third part were willing to rely upon the 
security which would be furnished by buying up the bonds, 
stock, and debts of the transporlation company, and that the 
complainant trusted to thàt and the pledge of the gross eam- 
ings of the business. The agreement for Becuring the com- 
plainant seems to us to be sumraed up in the concluding part 
of article 7, that "if said sinking fund shall prove insufficient, 
the parties of the third part shall make up the defieiency out 
of gross receipts from said business, brought by steamers as 
aforesaid." 

Upon this construction of the contract it becomes necessary 
that the bill should allège that there were gross receipts up to 
the time when the business was stopped, beyond what was 
paid to the siaking fund Besides this, the bill should either 
make the trustées, Smith and Stark, and the trustées of the 
sinking fund, parties, or allège (wbat we suppose is the truth) 
that they hâve nothing of value in their hands applicable to 
the payment of the complainant's advances. 

If the other railroad companies, who, with the défendant, 
are parties of the third part, were citizens of this district, or 
found therein, it would be proper that they should be parties, 
in order that the total , account of gross receipts should be 
taken in one suit. If they are not within the jurisdiction the 
suit will not be defeated, because the undertaking of each. 
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paxty of the third part is several ; the clause at tlie end of 
ar^cle 7 means that each company shall make upits part of 
the deficiency to the extent of.its share of the gross reccipts; 
and therefore it is a matter qf convenience, and not of neces- 
sity, that ail thèse parties should be joined. 

On demurrer it does not appear that the corporations, whose 
homes are ont of this state, could hâve been found within it. 

The suit is not prématuré, because the contract bas been 
abandoned through necessity, and the plaintiff is not.bound 
to wait for the défendant to résume payments,tD a sinking 
fund which no longer exista, and which the défendant dénies 
that it is bound to make. 

We are of opinion that the whole gross reccipts from the 
business raentioned in the contract, which accrued to the 
défendant during the time that the steamboats continued to 
run, are j)ledged to the complainant ; but that no payment 
can be demanded of the défendant beyond the amount of 
thèse receipts, and that the bill must be amended before au 
acccount of thèse receipts can be ordered. 

Demurrer sustained. 



In re Wells, Bankrupt. 

[Disirici Court, W. D. Pennsylvania. October 15, 1880.) 

W.,» glass manufacturer, flled a pétition in bankruptcy, but beforo 
adjudication made a composition agreeing to pay 50 per centum of his 
debts in instalments, evidenced by his promissory notes, tlie flrst 
payable in six months. He resumed his business, and eniployed P. as 
an operative. Failing to pay tlie flrst instalment of liis composition 
it was set aside, and be was adjudged a bankrupt. While the com- 
position was in force he sold glass, which was in stock when he flled 
his pétition, and manuf actured other glass, part of whicli was on hand 
■when the composition was set aside, and was taken possession of and 
converted into money by the assignée, neld, that out of the assets in 
the assignee's hands P. was entitled to be paid his wages, $19.95, 
earned while the composition was in force. 

In Bankruptcy. Sur claim of Thomas Pomeroy. 
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John M. Kennedy, for assignée. 

Thomas C. Lazear, for Pomeroy. 

AcHEsoN, D. J. Thomas Pomeroy claims to be paid in full, 
out of the estate of the bankrupt, $19.95, being a balance 
due him for wages of labor. There are a number of claims 
in ail respects similar; and,, as the détermination of onewill 
practically dispose of ail, the case deservescareful considéra- 
tion. The facts are as follbws : 

George W. Wells filed a pétition for his adjudication as a 
bankrupt on Pebruary 22, 1878, but, before anything further 
was done in the case, submitted to his creditors a proposition 
for a composition, viz.: to pay them 50 per cent, of their 
claims in instalments, to be evidenced by his promissory 
notes, the first payable in six months af ter the recording of 
the résolution ^ccepting the proposition. The creditors, at a 
meeting held April 8, 1878, accepted the proposition, and 
the composition was confirmed by the court on August 3, 1878. 
Wells was a glass-manufacturer, his assets consisting princi- 
pally oï his glass-works and stock in trade. After his com- 
position was confirmed, he resumed his business as a glass 
manufacturer, and employed Thomas Pomeroy as an opéra" 
tive. Wells made default in paying the first instalment of 
his composition, and thereupon, on the pétition of himself 
and the larger part of his creditors, the court set aside the 
composition, and the proceedings in bankruptcy were re- 
sumed by an order in the terms following, to-wit : " Compo- 
sition set aside and bankruptcy resumed, saving ail rights 
attached meantime." . 

During the time the composition was in force Wells sold 
glass which he had in stock when his original pétition was 
filed, and manufactured other glass, some of which was on 
hand when the composition was set aside ; but at that time 
the stock on hand was less in (juantity than when the original 
pétition was filed. The wages of Thomas Pomeroy, in ques- 
tion, were earned at the glass-works while the composition 
was in force. Wells was adjudged a bankrupt on August 22, 
1879. His assignée took possession of, and converted into 
money, the bankrupt's stock of glass, etc., on hand when tha 
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composition was set aside. Out of the proceeds of the stock 
Thomas Pomeroy claims to be paid his wages. To the régis, 
ter's report against the allowance of the daim, Pomeroy haa 
filed exceptions. The register makes a very strong, and per- 
haps unanswerahie, argument to show that as the claim did 
not exist at the time the pétition in bankruptcy was filed, it 
is not provable as an ordinary debt against the estate of the 
bankrupt. But if this be so, there is only the stronger reason 
for giving the claim a préférence; otherwise a most meritori- 
ous claimant will receive nothing out of the bankrupt's estate. 
The register concèdes the hardship of rejecting the claim in 
toto, but he was unable to see any way for the relief of the 
claimant, especially in view of the décision in In re Bright- 
man, 18 B. E. 566. But that case, I think, is readily dis- 
tinguîshable from the présent one. There the claim was for 
the priée of goods sold to the bankrupts while they were doing 
business during the continuance of a composition which was 
afterwards set aside. " Thèse new goods had been disposed of 
by the bankrupts, and there was nothing to show for them. 
The vendors, nevertheless, claimed to be paid out qf the bank- 
rupts' original assets, in fuU and in préférence to the old 
creditors. The point actually decided was that they were not 
entitled to such préférence. Judge Lowell, in remarking upon 
the absence of the éléments to constitute an estoppel against 
the old creditors, said : "None of the assets were acquired in the 
new trade." 

But hère the labor of the claimant has gone into the assets 
of the bankrupt, and this with the implied consent of the 
gênerai creditors. Shall they, then, keep the fruits of his 
labor without rendering any équivalent therefor? The cred- 
itors voluntarily left the assets in Wells' hands, and it must 
be presumed that they intended that he should operate his 
glass-works. Perhaps it would be going too far to say that 
they held him out as capable of contraeting debts generally; 
but, to the extent of the wages of labor necessaryto carry on 
his business, I think the creditors must be held to hâve given 
him a license to contract tlebts and charge the assets with the 
payment of such wages. 
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Thèse wages are somewhat analogous to claims for expend- 
itures incurred in preserving or taking care of the bankrupt's 
property bef ore it cornes into the hands of the assignée ; and 
such expenditures will be allowed by the bankrupt court in 
the exercise of its équitable jurisdiction. In re Orant, 2 Story, 
312; In re Fortune, 2 B. E. 662. 

The saving clause to the order (whichwas madebythelate 
Judge Ketcham) setting aside the composition, has, I think, 
Bome significance: "Composition set aside and bankruptcy 
resumed, saving ail rights attached meantime. " Now, I am not ^ 
aware that it bas been claimed that any "rights attached" to 
the bankrupt's assets while the composition was in force other 
than thèse labor claims; and, it seems to me, it is not 
a strained construction of this clause to hold that the deserv- 
ing claims of Thomas Pomeroy and his fellow workmen are 
within its scope and intent. 

The wages of labor are regarded by the law with especial 
favor. Hence, in the distribution of the estate of a bank- 
rupt a partial' préférence is given to such debts by section 
5101 of the United States Eevised Statutes. The labor claim 
in question hère in amount falls within the limit of the statu- 
tory préférence ; and, it not otherwise covered by the letter 
of the law, is within its spirit. But it is said that when the 
composition was set aside there remained of the assets less ' 
in qaantity than when the original pétition was filed. This 
claimant, however, is not responsible for that resuit. If 
Wells disposed of assets and failed to make due applica- 
tion of the proceeds, surely the claimant is not to blâme. 
That was a risk the creditors voluntarily assumed when they 
left Wells in possession of the property. 

And now, to-wit, October 15, 1880, the exceptions to the 
register's report are sustained, and it is ordered that the as- 
signée pay in full the claim of Thomas Pomeroy for his afore- 
said wages. 
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Leeoh, Assignée, etc., ». Kay. 
{Circuit Court, D. Kentucky. , 1880.) 

1. Cost8-»-Clebk'8 CoMMissioTiTs. — The commission of 1 per ccntum 

allowed to the clerk for reoeiving, keeping, and paying out moneys, 
in pursuance of any statuts or order of court, by Rcv. St. § 828, can- 
not be claimed unless the money passes through his hands either 
actually or constructively. 

2. Bankuuptct — CosTS — Clkkk'8 Commissions — Cash dt .Iudgmbkt. — 

Where an assignée in bankruptcy sold real estate coming into hia 
hands, and subsequently filed a bill in equity in the circuit court to 
settleconflicting claima to the property, there is no atatute requiring 
him to pay the proceeds of sale into the registry of the court; and as 
there was no order of court requiring him in this case to do so, the 
clerk cannot charge commissions onthe f und. 

In Equity. Matter of the elerk's costs. 

I. R. Puryear, for himself. 

I. W, Bloomfield and Henry Burnett, for plaintiff. 

Hammond, D. J., (silting hy désignation.) This was a bill in 
equity to settle a controversy between the creditors of différ- 
ent firms, to which the bankrupts belonged, as to the distri- 
tion of the assets. It is in the nature of a bill of interpleader 
by the assignée, though, perhaps, not technically such, to settle 
, questions of title to certain property in his possession, claimed 
as assets by him, which claim was disputed by creditors de- 
manding the property as assets of a firm not bankrupt. By 
the decree it was adjudged that the property belonged to the 
bankrupt firm, and should be distributed equally among ail 
the creditors of that firm. The assignée had, as the proceeds 
of the sale made by him, the sum of $9,000, and the clerk 
insists that it was constructively in the registry of the court; 
that he is entitled to the commission of 1 per eentum allowed 
him by section 828 of the Kevised Statutes, and he bas so 
taxed it in his fee bill. 

The assignée excepts to this on the ground that the money 
belonged to him as assignée, and was never in the registry as 
a fact, nor could it properly belong there. Undoubtedly, in a 
proceeding like this, whether one of the parties be an assignée 
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în baniruptcy or not, or wlietlier he claîms the property in 
dispute in that capaeity or not, it is compétent for the court 
to order the money to be paid into the registry, or to appoint 
a receiver of it as in other equity cases. But neither the final 
decree nor any interloeutory order has made such disposition 
of the money. It is insisted by the clerk, however, that it is 
constructively in court because the assignée is distributing it 
under the orders of the court, or holds it as if paid to him by 
the court hère, and therefore it should be considered as hav- 
ing been paid by him into the registry and returned to him 
through it. The final decree shows that this is a misappre- 
hension of it. Af ter adjudging the property, which was a ware- 
house, to the assignée, it goes on to say, "to be held and dis- 
tributed as such, [assets of Sebree & Hobson, the bankrupts,] 
in bankruptcy, in and by the district court of the United States, 
* * • in the matter of Sebree & Hobson, bankrupts, 
through the register before whom said case is pending in 
bankruptcy." 

It is therefore being distributed in the district court, and 
not this court. But, aside from this, the bankrupt lav/ iivo- 
vides that the assignée shall deposit the money in his own 
name as assignée in some bank, and does not contemplate 
that he shall pay it into the registry. Eevised Statutes, 5069. 
It can never go there, except by some order of court making 
that disposition of it, as in ordi-oary cases of litigation, for 
satisfactory reasons appearing in the suit in which the order 
is made. In the case of Ex parte Prescott, cited by the clerk,:' 
there was an order that the marslial deposit the money in 
bank, subject to the order of the court, and though it was not 
in the registry, but in the name of the marshal in a bank,. 
Mr. Justice Story held that it was, in légal intendment, de- 
posited in court, and allowed the elerk his fées. 2 Gall. 145 ;: 
1 Bright, Dig. 274, and note. And so, in The Ave nj, 2 Gall. 
308, the same learned judge held tliat where it was the duty 
of the marshal to pay a fund into, court, upon a ml^pendente 
lite, the clerk was entitted to his commissions, althougb if tha 
sale had beea made on final decree the marshal could him- 
self distribute it. The case Ex parte Plitt, 2 Wall, Jr. 453, 
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deeûles that the clerk is not entitled to commissions "for 
receivÏQg, keeping, and paying out money," unless the money 
bas aetually passed through his hands, or into the custody of 
the court, or has been agreed to be so considered. 

In re Goodrich, i Dill. 230, it was beld that the statute 
implies Ijhat the money shall be aetually received, kept, and 
paid out by the clerk, and that, generally at least, ovôn where 
a fund is ordered to be paid through the clerk, the parties 
may disregard the order and pay directly, and deprive the 
clerk of bis commissions. And see Upton v. Triblecock, 4 
Dill. 232, note. I doubt if I should go so far as was done 
in Goodrieh's Case, if it appeared that there was a combina- 
tion between the parties to make the payments so as to defeat 
the clerk's commissions. However, this case olearly falls 
within the rule that the clerk is not entitled to commissions 
unless the money passes through his hands, either aetually 
or constructively. It was not the duty of the assignée, under 
any statute or other law, to pay the fund he held into this 
court, nor was he even ordered to do so. The item of $90, 
charged by the clerk, must be, therefore, disallowed. 



HoLLT V, Vebgbnnbs Maohinb Co. 

{Circuit Court, D. Vermont. October 5, 1880.) 

1. Rb-issub No. 5,132— First Claim. — The flrst claim of re-issued let- 

ters patent No. 5,132, dated November 5, 1872, for a new System of 
water-works for supplying citiea and towns with water, 7ield valid. 
EoUy V. Union City, 14 O. G. 6. 

2. Patent No. 94,747, dated September 14, 1869, for a new safety valve 
for Street water pipes, Tield valid. 

3. Olaims — Cou STUUCTION— SPBCiriCATioN. — The spécification of a patent 

may be referred to for the purpose of ascertaining the meaning of the 
clatms. 

Bâtes V. Coe, 15 0. G. 337. 

Brooks V. Fiske 15 How. 215. 

4. Machuseb — Substaîttial Identitt.— Machines are subatantially the 

same, in the sensé of the law of patents, when they perform the same 
function in substantially the same way to accomplish the same resuit. 
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5. Bame— Same — FoRM.— In siich caseform should not beregarded except 

where it is of the essence of the invention. 

6. Invention— Combination—Lbssee Combination.— If a patented inven- 

tion consists ot a combination of numeroua parts, including in it 
other new and useful combinations of less of those parts, it woold 
seem that the patentée was entitled to the exclusive use of those lesser 
combinations, as well as to the exclusive use of the whole. 

Sharp V. Tifft, 12 O. Q. 1282. 

Prouty V. Ruggles, 16 Pet. 336, distinguished. 

7. Patentable Devices— Inphingbmbnt. — Patentable devices cannot bo 

used for the purpose of inf ringing an existing patent. 

8. IiTFBmGBMENT— CoMBtNATioN- Vendob.— The sale of a machine to bo 

used for the purpose of inf ringing a patented combination renders tha 
vendor liable. 
Bowker v. Dowt, 16 O. G. 610. 

In Equity. 

Hatch é Steîn and W. L. Burnap, for orator. 

Roberta <é Roberts and L. L. Laurence, for défendants. 

Wheeler, D. J. Tliis suit is brought upon re-issued let- 
ters patent No. 5,132, dated November 5, 1872, for a new Sys- 
tem of water- Works for supplying citiesandtownswithwater, 
and original letters patent No. 94,747, dated September 14, 
1869, for a new safety-valve for street water-pipes, both 
granted to the plaintiff. The defences are that the plaintiff 
is not the original and first inventor of the inventions de- 
scribed in the patents, and that the défendants do not in- 
frin^e. The cause was heard at last term on pleadings, 
proofs, and arguments of counsel. 

Before the plaintiff's invention, water to supply cities and 
towns was, when the supply was located high enough, drawn 
into a réservoir and from thence into a main pipe, from which 
others ramified through ail parts of the city or town, and into 
dwellings and other places, to spigots, from which it could be 
drawn as wanted for use. In lerel places, where there was 
still an élévation for a réservoir, it was forced by pumps 
into a réservoir; and when there was no such élévation 
it was forced into a stand-pipe of the necessary size and 
height, or into mains Connecting with such a stand-pipe, 
and the pressure of the water in the réservoirs or stand- 
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pipes ; would regulate the flow to the spigots and hy- 
drants. Where it had to be supplied by pumps the irregu- 
larity in the amount drawn at the spigots and hydrants 
■Would not admit of a uniform supply to the mains, and if 
pumps were employed furnishing such a supply the incom- 
pressibility of water is such that when the drawing ceased 
the pipes would burst, or the pumps or machinery be broken. 

The plaintiff's inventions obviated thèse difficulties bypro- 
viding pumping machinery which increasing pressure of 
■water in -the mains -sv'ould slacken and decreasing pressure 
■would ha,sten, and guarding against sudden shocks from the 
quick closing of hydrants by the use of an air chamber Con- 
necting yfith the mains and preventing the danger of eontin- 
ued pressure from that source, while the machinery was slack- 
ening by a peouliarly-arranged relief valve, applied to the 
mains so that t"^e ■svater could be pumped directly into the 
mains, and drawn therefrom by the spigots and hydrants at 
pleasure, with safety to the works, without any stand-pipe or 
réservoir, None of the Systems set up as anticipations had 
thèse contrivances combined in this mahner. The IvOndon 
\Vater--tvorks, constructed by Peter Maurice in 1582, asde- 
scribed by Thomas Ewbank in Hydraulics and Mechanics ; 
ihe System of ■water-'v/orks described in the English patent to 
Joseph Bramah, dated October 31, 1813; and the London 
bridgé -water-works, described by William Mathevrs in Hy- 
draulia, 1835, — had pumps forcing -water directly into mains 
to be carried to iuhabitants, but neither of them had any 
èontrivances for slackening the quantity forced as any pres- 
sure increased from diminishing the quantity dra-wn as de- 
scribed; neither does it appear from the descriptions given, 
but that the water flo-wed through by a constant âow, and was 
caught as wanted for use, 

Birkinbine's System, at the state lunatic hospital at Har- 
risburg, Pennsylvania, had connection with a réservoir at the 
top of the building. Linsley's System, at Burlington, Ver- 
mont, had connection with a réservoir above the city. Bir- 
kinbîne had no means for regulating the quantity pumped by 
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the severity of the pressuré in the mainSj and iinsleyliaa 
none for lessening the quantity as the pressure iiiefeased. 
His System was neàrer like the plaintiff's than âny other was ; 
but his lacked some of thé essehtial features of the plaintiff'é. 
Hîs had means for slacking the pumping machinery, wheh 
the pressure in the mains decreased, to prevent the machinery 
from running away if the pressure should be removed by burst- 
ing or other casualty ; but tbis is quite différent from regulating 
the supply according tô the pressure. He hàd pipes leading 
each way from the main, carrying the water np to the réservoir, 
and as to those pipes the -w'ater was pumped direetly into 
them -without going to the réservoir; but, as thôy were con- 
nected by the main with the réservoir, the pressure in them 
•vfould be regulated by the 'pressure from the réservoir, and 
Would not in any manner reguîatè the quantity pumped' ac- 
cording to t'héir requirements. Birkinbine had a safety-valve 
on; the main for the same pUrposes as the plaintiflE's relief 
valve, but his valve was held by dead-weights, while the 
plaintiff's is steadied by a dash-pot. , ,..: 

■: N(î»ne pf:, thèse things show that the plaintiff was .nçt the 
original, and first inventer of the inventions described in both 
patents. Thi? is in accord^nce with the décision pf Drtim- 
mond and, Gresham,]]., mHoUy v. Union City, 14 Q. G. 5;,.so 
f ar aa that décision goesj ■which only involved the re-issued 
patent. This suit rests upon the first claim to that patent, 
■which is for "the above-describçd me^hod of supplying a city 
■with water, — that is to say, by pumping direetly into the water 
mains when.the apparatus for that purpose is supplied \\rith 
contrivances by which the pressure within those mains may 
be preserved in a great degree uniform, sufficiently so for 
praetical purposes, or increased or diminished at pleasure, — 
substantially as and for the purpose above shown." It ia 
pbjected that this claim does not speeify any devices consti- 
tuting the system mentioned, and that it is too indefinite to 
furnish a foundation for a claim for inf ringement ; but thia 
objection cannot prevail. The patent is to be read ail to- 
gether, for the purpose of asoertaining the meaning of the 
■whole and of every part ; consequently the spécification may 
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be referred to for ascertaining the meaning of the daims. 
Bâtes V. Coe, 16 0. G. 837; Brooks v. Fiske, 15 How. 215. 

The spécification describes pumping apparatus which the 
increase of pressure in the mains will slacken, and df vease 
will hasten; it describes mains connected with an air-cham- 
ber, and a relief- valve for easing the shock of sudden and 
ccntinued pressure, and mains from which the water is drawn 
as wanted, or closed mains, operating by pumping the water 
directly into the mains without a réservoir or stand-pipe. 
The claim of the System as and for the purposes above shown 
is à claim for this combination of thèse varions contrivances, 
operating together in this manner, for this purpose. It is for 
thèse devices so combined and arranged, and not for any 
abstract principle or method apart from the devices them- 
selves. The olaim appears to be valid when so construed. 
Hotty V. Union City, 14 0. G. 5. The plaintiflF's pumping 
apparatus is arranged so that the increase of pressure in the 
mains will lessen the amount of water being pumped into 
them by forcing the water against a piston, the motion of 
which, operating through complicated devices, shuts off the 
motive power and slackens the pumps. This is the pumping 
apparatus supplied with contrivances by which the pressure 
within the mains may be preserved, in a great decree, uni- 
form, which is mentioned in this first claim, and that part of 
the patented invention covered by this claim is the combina- 
tion of this apparatus with the mains, the air-chamber, the 
relief-valve, the pipes, and the spigots. 

The answer and the évidence show that the défendants 
bave put in water- works for cities and towns, or participated 
in putting them in, which hâve the pumping apparatus de- 
scribed in letters patent No. 154,468, dated August 25, 1864, 
issued to John P. Flanders, one of the défendants, for an im- 
provement in pumps, stated in the spécification to relate 
more partioularly to pumping engines adapted to the delivery 
of large volumes of water, as in town or city supply where eo 
etand-pipe or réservoir is employed, and in the description 
referring only to such engines as pump directly into the 
mains. In this pumping apparatus the incrcasing pressure 



HOLLT V. VBRGENNBS MACHINE 00. 79 

of the water in the mains decreases the amount of water 
pumped in by acting upon a valve which opens and closes 
a duct leading from one end of the pump cylinder to the 
other, around past the piston, so that when the pressure 
opens the valve the water is pumped from one side of the 
piston to the other, and not forced along ; and when the press- 
ure is diminished by the opening of the spigots and draw- 
ing water, the valve closes, and the water is forced along 
again to take the place of that drawn off. This is a pump- 
ing apparatus supplied with contrivances by which the press- 
ure within the mains may be preserved, in a great degree, 
uniform, as mentioned in this claim of this original patent 
of the plaintifE. The combination and arrangement are the 
Bame in the defendant's works as in the plaintiff's, unleas 
there is a substantiaj différence in thèse pumping engines, and 
the rest of the combination is the same whether there is a dif- 
férence hère or not. 

Two questions arise hère. One is whether thèse pumping 
engines are substantially the same in this arrangement; and 
the other is whether the rest of the arrangement is a part of 
the plaintiff's patented invention if they are not. If they are, 
the défendants hâve taken the whole of the invention covered by 
this claim. If they are not, and the rest of the combination 
without them is covered by the patent, then the défendants 
hâve taken so much of the patented invention. In this mat- 
ter of regulating the flow of water in suoh pipes according 
to the wants of consumers, without the aid of the force of 
gravitation f urnished by réservoirs and stand-pipes, the plain- 
tifif précèdes Planders, and has produced something which 
underlies ail that Planders has produced, and, if it includes 
what Planders has produced, he lias a monopoly of it. Rail- 
way Co. V. Sayles, 97 U. S. 554. And thèse pumping ma- 
chines are substantially the Same in the sensé of the law of 
patents, when they perform the same function in substantially 
the same way to accomplish the same resuit; and, except 
where form is of the essence of the invention, it should not 
be regarded in questions of this kind, and it is not of the 
essence of this invention. Attention should be paid to suoh 
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portions as really do the work, so as net to give undue im- 
portance to parts used only as a convenient mode of construc- 
tion. Machine Go. v. Murpky, 97 U. S. 120, 

Hère the pressure in the mains does the work of lessening 
the flow. In the plaintiff's machine it does it by pressing 
against a valve and slackening the maohinery propelling the 
water; in the defendant's machine it does it by pressing 
against a valve and lessening the effect of the maohinery upon 
the water. The means are the same, the resuit is the same, and 
the mode is différent only in form. Foster y. Moore, 1 Cnrtis, 
279. If this was not so the arrangement of the mains, aîr- 
chamber, relief -valve, and pipes was new, and a material part 
of the invention, which would be covered and included in this 
claim of the patent, and which the défendants would hâve no 
right to take and use in connection with Flanders' invention. 
Sellers v. Dickinson, 6 E. L. & Eq. 544, 5 Exch. 312; Lister 
V. Leather, 8 Eli. & Blackb. 1004. Flanders' pumpingappa- 
ratus is the équivalent of the plaintiff's, in making up a Sys- 
tem of water-works with thèse other parts, although it may 
not be the same thing for other purposes. The question now 
is not whether they are the équivalents of each other for ail 
purposes, but is whether they are for this purpose. 

In Sellers v. Dickinson the patent was for machiuery, con- 
sisting, among other things, of a clutch-box, operating auto- 
matioally, to eut off the power from a loom whenever the 
ehuttle became- entangled, combined with other mechanieal 
contrivances through which the momentum of the sley was 
made to move a brake against the fly-wheel to take up the 
momentum of the parts and prevent sudden shock from the 
stoppage. The clutch-box was old, but its combination with 
the brake was new. The défendants' contrivance for accom- 
plishing the same object, and for which he had obtained a 
patent, dispensed with the clutch-box, and had différent con- : 
trivances from the plaintiff's for applying the momentum of 
the sley to the brake. It was argued that the patent was for 
a combination, and that there could be no infringement unless 
the whole combination of the same éléments was used. This 
argument was over^ _. od, Pollock, G. B., saying that if a por- , 



HOLLT V. VEEGENNES MACHINE 00. 81 

tion of a patent for a new arrangement of machinery is in 
itself new and useful, and another person, for the purpose of 
producing the same effect, uses that portion of the arrange- 
ment, and substitutes for the other matters combined with it 
another mechanical équivalent, that would be infringement, 
and the plaintiff there had Jùdgment. The défendants hère 
use the pressure in the mains for the same purpose that thé 
plaintiff does, and thereby complète the arrangement of the 
plaintilï's patent, the same as the défendant there used the 
momentum of the sley for the same purpose that the plaintiff 
there did, thereby oompleting the combination of that patent. - 

Thèse views do not differ from the décision in Prouty v. 
Ruggles, 16 Pet. 336, and like cases, where it is held that a 
patent for a combination of several parts to accomplish a 
resuit is not infringed by a combination of less of the same 
parts, alone, or with others substantially différent, to produce 
the same resuit. That case was put expressly upon the 
ground that neither any of the parts, nor any portion of the 
combination less than the whole, was new. The patentée is 
entitled to the exclusive use of the whole of his patented 
invention; ànd if it is of a combination of numerous parts, 
including in it other new and useful combinations of less of 
the parts, he seems to be entitled to the exclusive use of 
thèse lesser combinations, as well as to the exclusive use of 
the whole. Sharp v. Tifft, 12 0. G. 1282. The pumping 
apparatus of Flanders may be an improvement upon that of 
the plaintiff, and properly patentable as such, so as to entitle 
him to the exclusive use of those particular de vices; but that 
would give him no right to use his devioes to infringe the 
plaintiff's patent with, although this fact may be of impor- 
tance in determining the amount of profits or damages due to 
such infringement. 

The other patent is for a dash-pot combined with a safety- 
valve upon water pipes subjected to great pressure, to steady 
the motions of the valve in opening and closing. The dash- 
pot is an old and well-known contrivance for steadying motion, 
but it had never been combined with such valves before. The 
défendants use a dash-pot in the same combination; but they 

v.4,no.l — 6 
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daim they do not infringe because tlieir dasli-pot is différent 
from. the plaintifif's. The plaintiS's is closed at the top and 
receiTea water, in which the loose piston works, at the bottom 
from the main on which it is placed. The défendants' is open 
at the top and receives -water there, and ia closed at the bottom. 
Their opération in steadying motion is alike. The pressure 
of water in the mains may communicate some motion to the 
piston in the plaintiff's dash-pot which it cannot do to that of 
the défendants', but that is not noticed in the patent. The 
dash-pots each accomplish the same resuit, by the same 
means, in substantially the same way. The eombination ia 
the same, and the use of theirs by the défendants infringes 
the patent of the plaintiff. Machine Co. y. Murphy, 97 U. 
S. 120. 

It bas been urged in argument that the défendants only 
make and sell the Flanders pump, and that they do not 
infringe the plaintiff's patents, although their purchasers may 
hâve infringed by putting them into Systems of water-works. 
If ail they did was to make and sell thèse pumps merely, 
probably they would not infringe by that alone. But the 
answer and proofs go beyond this. Flanders, in his testi- 
mony as to what works they hâve put up, does not limit what 
they did to making and selling the pumps merely. The effect 
of the whole clearly is that they participated and concurred 
in putting in the whole by furnishing the pumps for that 
purpose, and this is sufiScient to make them liable as in- 
fringers. Bowker v. Dows, 15 0. G. 510. 

Let a decree be entered that the first claim of the re- 
issued patent and the other patent are valid; that the 
défendants bave infringed both; and for an injunction and 
an account, with oosts. 
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BbNBDIOT & BUBNHAM MaNUP'g Co. V. HoLLISTES. 

{Circuit Court, D. Conneetieut. , 1380.) 

Patent— iNFRiNflBMBNT.—Letters patent issued to Edward A. Locke on 
August 2, 1869, for an improved revenue stamp for barrais, sustained. 

Stephen W. Kellogg and John S. Beach, for plaintilï. 

Calvin G. Childs, U. S. Dist. Att'y, for défendant. 

Shipman, D. J. This is a bill in equity to restrain th.© 
défendant from the alleged infringement of letters patent for 
an improved revenue stamp for barrels. The patent was issued 
to Edward A. Locke on August 2, 1869, and was assignéd 
to the plaintifE on November 10, 1875. Prior to and at 
the date of the Locke invention the internai revenue stamp 
which was used by the United States government upon pack- 
ages of distilled spirits, and which was called the "tax-paid 
stamp," was constructed of two pièces pf paper. Before the 
stamp was printed the paper of which the feody of the stamp 
was composed was perforated with a round aperture, about 
one and a half inches in diameter. To the back of the paper 
was then attached, by paste or mucilage, a pièce of tissue 
paper, completely covering said aperture. The stamp was then 
printed, the engraving covering both the body of the paper 
and 80 much of the tissue paper as appears through the 
aperture. 

One object of Locke was to make a revenue barrel stamp 
which should be so destroyed by the removal of a part thereof 
that the stamp could not be subsequently fraudulently used, 
and that the removed part should also permanently contain 
and exhibit such identifying marks that the facts that the tax 
had been paid upon the contents of the barrel to which the 
stamp had been affixed, and that it had been destroyed, should 
always appear. The principle of Locke's invention was to 
construct the stamp so that a part, upon which was impressed 
identifying marks corresponding with similar marks upon the 
stub, and which was such a well-known part that its removal 
■would destroy the stamp, could, after the stamp had been 
detached from the stub and had been affixed to a package. 
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be removed from the rest of the stamp and from the tarrel, 
and could be preserved by the revenue oiïicér. 

The portion of the Locke device which is claimed to hâve 
been infringed, was constructed as follows : A pièce of thin 
métal was impressed with letters or figures corresponding 
with the letters or figures upon the stub of the stamp. This 
pièce, made of any appropriate form, was inserted in an 
aperture in the face of the stamp, and was retained in its 
place by a "Hacking pièce" of papér, the two pièces of paper 
being gummed together for this purpose. 'This backing pièce 
was prepared with dried gum on its outer face, so that the 
stàmp was ready for instant application to the cask. In the 
spécification the patentée further says: "Instead of making 
the removable pièce out of métal, or of making it in a pièce 
separate from the stamp, it may be made of the- same pièce 
of paper of which the stamp is composed by simply having 
its outline perforated, after the manner of postage stamps, 
but uugummed at its back, so as readily to be torn away and 
detached from the stamp." 

If the stamp was constructed acfcording to the latter method, 
it woald be a stamp made of one pièce of paper, with îdeM- 
fying marks upon a portion of its surface corresponding with 
similar marks upon the stub 5 said portion being s6 constructed 
that it can easily be detstrched from the residue of the stamp 
after the whole stamp has been detached from the stub and 
has been affixed to the bari:eL Although the patentée speaks 
of a backing pièce of paper which retained the métal slip 
in its place, and was to be gummed so as to adhère to the 
barrel, he does not mention this bacLing pièce in con- 
nection with the stamp when made entirely of paper. 
Probably the fair construction of the spécification is that the 
stamp is always to be providcd with a baoking pièce. In 
deeiding the case, however, I prefer to assume that the 
patentée supposed that the dried gum was needed only upon 
the back of that portion of the stamp which Tas not to be 
torn away. 

The first claim, and the only one which is said to hâve been 
infringed, is for "a stamp, the body of which is made of paper 
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or o'her suitable material, and havinga removable slip ôf metâl 
or otlier material, displaying thereon a sériai number or other 
spécifie identifying mark corresponding with a similar mark 
upon the stub, and bo attached that the removal of such slip 
must mutilate or destroy the stamp." The stamps which were 
Bold and used prior to the date of this bill and since the date of 
said letters patent, by the défendant, as a coUectôr of internai 
revenue iç the state of Connecticut, and which were furnished to 
him by the commissioner of internai revenue for the purpose 
of being affixed to packages of distilled spirits to dénote the 
payment of tax thereon, are made as follows : The body of 
the stamp is composed of a pièce of paper of one thickuess, 
upon which is impressed the printed matter of the stamp. 
A strip of blank paper is attached to the outside edges of the 
back of the body of the stamp. This strip is about one-third 
of the Icngth of the body of the stamp, and is of the sama' 
width. When the stamp is to be used it is placed upon that 
part of the head of a barrel which hae been previously cov- 
ered with paste, is secured to the barrel' by tacks, is vâr- 
nished, and eancelled by a stencil plate. "When the barrel 
goes from the distiller or owner to the rectifier, the portion 
over the. blank .strip, and which is not attached to the barrel 
in conâequence of the interveh'tion of the strip; is eut ont and 
is preserved by the revenue ofiicer. This portion bas upon 
its' face identifying marks corresponding with similar marks 
upon the stub. It is eut out so that the évidence that the 
tax upon the contents of the barrel bas been paid may be 
preserved, and so that the stamp may be etfectually destroyed 
and be rendered incapable of subséquent use upon another 
package. This kind of stamp has been used by the internai 
revenue bureau since January, 1876, and has been an effiea- 
cious préventive of fraud. The stamps previously in use did 
not accomplish this most important resuit. 

The principal question in the case is that of infringement. 
The objects of the two devices are the same. Upon a 
narrow construction of the spécification and claim, the plain- 
tiiï's stamp is of a single thickuess of papor gummed upon 
the back, except as to the part which is to be tom or eut out. 
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The defendant's stamp is of a single thickness of paper not 
gummed upon the back, but with a blank strip protecting 
the portions to be eut out from the paste upon the barrel. The 
blank strip was described in the plaintiff's spécification. 
The différence is that in the use of the plaintiff's stamp the 
adhesive material is applied to the back of the stamp, while 
in the use of the defendant's stamp the adheSive material ia 
applied to the head of the barrel. The method of construc- 
tion of the two stamps is substantially the same, even assum- 
ing that the "backing pièce" was not intended to be used 
•when the entire stamp is composed of one pièce of paper. 

An attempt was made to attack the Locke patent for want 
of novelty, but the two antedating patents which were some- 
what feebly relied upon by the défendant, viz., the English 
patent of Edward Wilkins, dated November 13, 1851, and tha 
patent of Albon Man, dated September 3, 1867, refer ta 
devices so manifestly unlike the Locke stamp that further 
examination is unnecessary. 

The utility and patentability of the Locke stamp cannot 
be controverted, in view of the testimony which was intro- 
duced by the défendant respecting the Tarions devices which 
the government had used, and the great success of the 
device which was finally adopted. 

Let a decree be entered for the plaintiff directing an 
account and an injunction — the terms of the decree as to 
injunction to be settled upon hearing. 



Clendinin V. The Steam-Ship Alhambra, etc. 

(District Court, K D. New York. July 23, 1880.) 

1. CoiiiiisoN — ScHOONBR'B LiGHTs. — The side lights of a sohooner were so 
placed that when one stood at the stem of the veasel he could see 
both the red and the green light at the same time, without moving 
his head. JIM, that the schooner was in fault for carrying lights so 
arranged, when an approaching steamer was tlierehy misled as to 
the course she was pursuing, and a collision ensued. 
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2. Bame — Sasie — DuTY oF Steamer. — In such cases, l^owever, the 
steamer is not absolved from fault, where the change of lights indi- 
cated action on the part of the echooner, not only uncalled for but 
improbable, and where the starting of the engine of the steamer, 
after it had once been stopped, was the immédiate cause of the 
disaster. 

W. W. Goodrich, for libellant. 

Butler, Stillman & Hubbard, for respondent. 

Benediot, D. J. The collision that gave rise to this action 
occurred in the night-time, on the high seas, between the 
Bchooner Owen P. Hines and the steam-ship Alhambra. The 
schooner was sailing f ree, at the speed of about five knots an 
hour, upon a north-north-east course. The steamer was 
eteaming at the speed of from seven to eight knots an hour, 
upon a south-west course. Both vessels had green and red 
lights set. The vessels were upon crossing courses, with the 
green light of the schooner displayed towards the steam-ship 
as she approached the schooner from the leeward. 

It is proved by those on board the steamer that the schoon- 
er's green light was seen by them at a considérable distanôô 
off, but heaving so as render it unsafe for the steamer to 
attempt to cross the schooner'fi bows, wherefore th* steam- 
er's engine was stopped. Afterwards it was started again at 
half speed, when sbortly the vessels came in collision, the 
port bow of the steamer and the starboard bow of the schooner 
coming in contact. After the collision the steamer passed on 
without having spoken the schooner, and soon the schooner 
sunk, her crew being saved by taking to the boat. 

Thèse facts, which are undisputed, would leave the case a 
clear one for the libellant were it not that the steamer pro- 
duces the positive testimony of her master, wheelsman, look 
out, and a man on deck, that after the green light of the 
schooner was seen the light disappeared, and the red light of 
the schooner became visible, which gave rise to the supposi- 
tion that the schooner was undertaking to avoid the steamer 
by bearing away, and led the steamer to résume her voyage. 
From the schooner there is the testimony, équally positive, 
of three witnesses — ail who were on deck— that no changô 
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whatever was made of the schooner's conrse until at tîie 
instant of striking, when, as ail agrée, she lufFed. 

This testimony from the respective vessels in regard to tha 
course of the schooner, and the lights she displayed, appar- 
ently so contradicting, can, I think, be reconciled by référ- 
ence to the faot, stated by the master of the schooner in the 
most positive manner, that the side lights of the schooner 
were placed so that when he stood at the stem he could see 
both the red and green light at the same time without moving 
bis bead. 

This fact shows that it may bave been possible for those 
on the steamer to see the schooner's red light, as they say 
they did, while the schooner's course was held unchanged, as 
those on the schooner say was the case. In this way, as I 
ani inclined to think, an explanation is offered of the testi- 
mony,. and statements otherwise wholly irreconcilable are 
harmonized. But this explanation convicts the schooner of 
fault for carrying lights so arranged as to mislead an ap- 
proaching vessel in regard to the course she was pursuing. 
This fault on the part of the schooner does not, however, in 
my opinion, absolve the steamer from fault. The steamer 
saw the schooner displaying a green light, and so near that, 
aceording to the testimony of the master of the steamer, it 
was uot safe to attempt to cross the schooner's bows, accord- 
ingly the engine of the steamer was immediately stopped. 
But afterwards, and aceording to the master, as soon as he 
was satisfied that he saw a red light, the steamer was started 
agaiu at half speed. 

This act of starting the engine of the steamer after it had 
once been stopped was the immédiate cause of the disaster, 
for the method in which the two vessels came together indi- 
cates that the schooner would hâve passed ahead of the steam- 
ship, although close at hand, if the steamship's engihes had 
not been started., To start the engine under such circum- 
stances was a fault. Assuming it to be true that the green 
light of the schooner disappeared and her red light became 
visible, as the master of the steamer states, such a change of 
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the lights under the cîrcumstances ealled for thé iitmost eîr- 
cumspection. It indieated action on the part of the schdoner 
not only uncalled for but improbable, and it sholild ' liavq 
aroused suspicion in regard to the movementa of that vessel, 
and caused the master of the steamer, having stopped his ves- 
sel, to hold her where she wa8 until the location and ïûëve- 
ments of the schooner were placed beyond ail doubt. Àcôord- 
ing to the master tue red light showed him that the schooner 
would pass him safely on his port hand without any action 
on his part ; and he started his vessel again, not for the :pur- 
pose of ayoiding the schooner, but because.he had been led 
into the belief that the schooner, by bearing away, had avoided 
him, and was.then upon a course that would oarry her safely 
by on his port hand. 

I think that the circumstanees hairdly, justify the master of 
the steamer in coming to that conclusion so soon as he did. 
An instant more of delay would hâve shown him that he had 
been misled into supposing that the schooner had borne away ; 
and, in the exercise of the great caution demanded by the cir- 
cumstanees, when once he had stopped his steamer he should 
hâve delayed starting her again until the schooner had in 
fact passed him. 

Upon thèse grounds I hold the collision in question to hâve 
been occasioned by fault on both sides, and accordingly must 
apportion the damages between them. 



The Hopb and the Feeddie L. Poetee. 
{District Court, D. Maine. September 27, 1880.) 

1. CoLMSioN — Statembnts OF Ckew. — Coui'ts of admiralty are generally 

inclined to accept the stateraents of a crew, as to the movements of 
their own ship, ratlier tlian those coming from those on board an- 
other vessel. 

The Empire State, 1 Ben. 19. 

2. S.^ME— OoKPLicT OF Testimont.— In casea of collision, where there is 

a great conflict of testimony, tlie court must be governed chiefly by 
undeniable and Icading facts, if sucli exist in tlie case. 
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5. Same— Vessel im Sinkin-Q Condition.— That a vessel was in a sinking 

condition, and soon afterwards went down, being heavily loaded with 
stone, may well be inferred from the fact that tliere is no évidence of 
her having been seen by any one since tlie nigiit of tlie collision, 
although the place of the disaster waa one where vessela were con- 
stantly passing. 

4. Bame — Vessbi. in Despbbatb Condition.— Where a vessel injured by 
a collision ia abandoned by her crew and afterwards lost, it is enou.nh 
to proT« that her condition at the time appeared to be desperate. 

6. Samb — CoNVBEBATioNs WITH Cbbw — EVIDENCE.— Conversations with 

the crew of the lost vessel, subséquent to the collision, are entitled to 
little weight as testimony in determining disputed questions of fact 
appertaining to the navigation of the respective vessels. 
TAe Empire State, 1 Ben. 19. 

Washington Gilbert, for libellants. fFebb d Haskeil, for 
elaimants. 

Fox, D. J. This collision took place about half past nine 
on the evening of the fourteenth of July last, about three 
miles "south-east of Thatcher's island. The Freddie L. Por- 
ter is a three-masted schooner of 349 tons, and was liglit, 
bound from Boston into the Kennebec river for a cargo of ice. 
The Hope is a flat-bottomed, center-board sloop, 42 tons, was 
loaded with stone, and bound from Cape Cod to Boston. 
Upon some matters there is more than the usual conflict of 
testimony between the crewa of the respective vessels, and 
the court haa found great difficulty in arriving at a satisfac- 
tory conclusion upon the questions thus in controversy. Three 
of the crew of the Hope are Swedes, one is a Eussian, but 
they ail understand our language, and were présent in court 
as witnesses. AU of the witnesses in behalf of the Freddie 
L. Porter are Americans. The witnesses on both sides ap- 
peared to be of more than the ordinary intelligence of persons 
in their position, and ail but the mate of the schooner gave 
their testimony frankly, and without any apparent bias or 
préjudice, and the court discovered nothing in the appearance 
or behavior of the other witnesses on either side which should 
cause any distrust of their statements. 

There are some matters upon which both parties agrée, and 
thèse afiford considérable assistance to the court in disposing 
of the cause, It is admitted by both sides that it was a clear, 
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moonlight night; that there was but very little sea; that 
there was about a three-knot breeze, the wind being S. W. by 
S. or S. S. W., and that each vessel had ia place the lights 
required by law. It is also conceded that the schooner was 
Tunning free, wing and wing, and that at the time of collision 
the sloop was close-hauled on her starboard tack. Upon 
such a state of facts, unless the sloop had shortly before that 
«hanged her course, there can be no question if a collision 
occurred that the schooner would be in fault, and it is there- 
fore claimed in the schooner's behalf that just before the 
collision the sloop did change her course from the port to the 
fltarboard tack, and thereby run across the schooner's bow 
and caused the collision. The mate and two men were on 
the schooner's deck, the mate, as he says, being on the look- 
out, he not being willing to leave that duty to the seamen, as 
they had joined the vessel that day and he had had no expé- 
rience of their capacity. The testimony of the mate is that 
when he first discovered the sloop she was ahead, from an 
«ighth to a sixteenth of a mile off ; that he saw both of her 
lights, and that she was then on her port tack, heading W. 
by N., the schooner heading N. B. by N. ; that he ordered the 
schooner's wheel hard a-port, which was done, and he then 
saw the sloop 's port light three points on their port bow. 
The wheel was then righted and the schooner put on her 
course, about E. N. E. Between the time he ûrst saw the 
iights and the time he shut in the green light he may hâve 
gone one or two hundred yards. That he then ran aft to 
slack the boom tackle and let the mainsail over, but when he 
had gone 30 or 40 feet he turned round, and saw the sloop 
had tacked. Saw her green light. Gave orders to port the 
wheel again, which order was complied with. They were 
then going about a knot and a half. That he looked over 
the schooner's bow but saw no one on the sloop's deck, and 
heard no bail from her. The two seàmen who were in the 
mate's watch hâve not been examiued as witnesses, as they 
deserted the schooner on the next day after her arrivai. 

The testimony of the mate of the schooner is that when he 
first discovered tl\e sloop he saw both of her lights, and she 
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was' on her port tack, on a course from -n'hieli no danger 
conld arise, and that she held this course up to the time he 
left the lookout to run aft; tliat after going only 30 or 40 
feet, ' and before reaching tlie boom tackle, he turned and 
looked forward, and found that in this short space of time 
the sloop had corne about on the other tack so that her green 
light was visible. 

Some testimony bas been offered, from parties quite com- 
pétent togive an opinion, that it was possible for this sloop, 
under the circum stances, to hâve completed her tack in this 
short time; but this is denied by other witnesses equally 
qualified, and the doubt which was entertained and expressed 
at the hearing upon this point bas not been entirely removed 
from the mind of the court. The mate (page 73) says : "The 
sloop was ahead of us; when we first saw her she was stand- 
ing W. by N., as he judged, from one-eighth to one-six- 
teenth mile distant, schooner heading N. E. by N. I then 
saw both lights of the sloop. Schooner's coui'se was changed 
to E. N. B., when we shut in the sloop's green light." This 
statement, in the opinion of the court, is incredible, as it 
is admitted the sloop's lights were in conforniity to act of 
congress. The sloop being ahead, one-eighth, to one-six- 
teenth of a mile distant, the starboard or green light of the 
sloop would not be visible on board the schooner, as ail 
ail of the forward part of the sloop, with the in-board screen, 
would intervene between the green light and the schooner. 
The answer doea not sustain this statement of the mate, as 
the allégation there found is "that the mate diseovered the 
red light of the vessel crossing the schooner's bows." No 
suggestion is made that both lights of the sloop were ever 
Been at the same time from the schooner. 

There were two men on the deck of the Hope, their watch 
beginning at 8 o'clock. One of them kept the wheel from 8 to 
9, the other being on the lookout. At 9 they changed posi- 
tions. The man at the wheel testifies that he tacked a few 
minutes after 9. Before that they were on the port tack, and 
afterwards continued on the starboard tack until the time of 
collision ; that he saw the time by the clock, which was along- 
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Bide of the binnacle; that he sa"w the sclioon&r wlien he wàa 
on the watch, and also after he tbok the wheel; that the 
sloop was close-hauled; the sohooner was eoming right toi- 
wards us; that hetwice made outcries, and the man on the 
lookout also hailed the sohooner, but they got no reply; that 
when he made the last tack they were about a couple of miles 
to the leewardof the schooner; that the schooner struck them 
with her cutwater, breakingin two deck plankand twoonher 
side. The schooner's jib-boom went through the mainsail of 
the sloop, and her stem was pressed down undcr water, so 
that witness was knocked overboard and the water rushed 
into the cabin and hold. On cross-examination he stated 
that he took the wheel at just 9, and had been there but a few 
minutes when he tacked; that he made but one tack whileat 
the wheel, and had been there about half an hour when the 
collision occurred. Sunman, the otlier seaman who was on 
the sloop's deck, says that they had been on the starboard 
tack 25 or 30 minutes before the collision, and that he waS 
on the lookout ail the time. There are two other witnessea 
from the sloop who testify that they were called on deok by 
the hail from their vessel, and that when they came on deck 
the schooner was quite near and the collision was in a very 
short time. 

The statement of the mate of the schooner that the sloop 
thus tacked just before the collision, and was thereby the 
guilty party, is thus directly contradicted by the two men who 
were at the time on the sloop's deck, and who swear that they 
tacked 25 minutes before the collision. Thèse two men cer- 
tainly had the best opportunity to know the truth of this 
matter, and courts of admiralty are geuerally inclined to 
accept the statements of a crew as to the movements of their 
own ship rather than those eoming from those on boaid the 
other vessel, The Empire State, 1 Ben. — . The probabilities 
are much in favor of the sloop. It would hardly be expected 
that when the vessels were so near that a change of course 
would expose them to danger, that those in charge of the 
sloop, who are experieneed seamen, would thus willingly ex- 
pose themselves to so great risk. The mate's statement as to 
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the change of course by the sloop is of a suspicious charactef, 
and, as before intimated, the court is not quite satisfied that 
the change could hâve been aocomplished while the mate was 
running a distance not exceeding 50 feet. I believe, however, 
that the mate testifies truly when he admitg that he saw the 
sloop on her port tack, but I fear that he designedly misrep- 
resents the time when it occurred. He went on the lookout 
at 8 o'clock, probably saw the Hope shortly af ter, and discov- 
ered that she was on her port tack. There were other vessels 
in the vicinity, and I suspect that he neglected to keep a watch 
of the sloop and failed to mark her course, and did not notice 
the time when she tacked. Through bis neglect the vessels 
came in contact, and in excuse of his négligence he is quite 
ready to insist that the change of course was made by the 
sloop shortly before the collision, rather than a half hour pre- 
viously, as those on board the sloop state it to bave been. 

It thus becomes a question of time, merely, how long before 
the collision the sloop changed from port to starboard; her 
crew insisting that 25 minutes had elapsed, while the others 
place it at only four or five. Probably neither party is exactly 
aocurate ; but the mate, as I think, by his statement bas much 
reduced the time which elapsed, and I therefore hold that 
when the sloop went about on the starboard tack the vessels 
were so far apart that, with proper diligence and attention by 
those in charge of the schooner, and a compliance by them 
with the rules of navigation as prescribed by congress, this 
collision would not bave taken place. The schooner was in 
fault, and is to be held ohargeable for the disaster. The ques- 
tion still remains as to the extent of the damages sustained 
by the sloop. Upon this there is a much greater diversity of 
testimony than is found as to the cause of the collision. The 
court, therefore, must adopt the rule laid down in the case of 
the Great Republic, 23 Wall. 20, "that in cases of collision, 
where there is a great conflict of testimony, the court must 
be governed chiefly by undeniable and leading fa.cts, if sueh 
exist in the case." In the présent case the claimants insiat 
that but little damage beyond tearing her mainsail was 
done to the sloop; that before the vessels came in contact 
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Jtier crew, from cowardice, abandoned her to lier fate,^ 
ail but one climbing on board^the schooner by her bob- 
Btays, and that he escaped in the boat and rowed up in 
her along-side the schooner, and thus came on board, — 
and that they refused to return to her after the vessels were 
Beparated; that the sloop was not leaking badly, as the crew 
well knew ; that the cook of the schooner, having gone on 
board the sloop to lower her sails afterwards, -went ail round 
her deck and into the cabin, and f ound no water in her ; and 
that two of the crew of the sloop went to her in their boat to 
take off the cook, and one of them went down into the cabin 
at the time and brought away a large amount of olothing; 
and the master of the schooner states that when the crew of 
the sloop left his vessel in their boat they rowed ofiF in the 
direction of Thatcher's island and away from the sloop, and 
that afterwards, for more than an hour, the sloop's masts 
were seen by those on board the schooner. 

The crew of the sloop ail testify that they were on her 
deck when she was struck by the schooner; that ehe was 
pressed down so that the water came up on deck as high as 
their armpits, pouring into the cabin and hold; that her 
planks were crushed in, and the water poured into her in a 
large stream; and that the three only abandoned her and went 
on board the schooner when they found the sloop in a sinking 
condition; that they took with them at that time ail the 
clothing that was saved; and that when they went in the boat 
to the sloop to bring off the cook of the schooner neither of 
the men left the boat, and no clothing was taken at that time 
from the sloop's cabin ; and, finally, that when they ail left the 
schooner in their boat they rowed near the sloop, saw that 
her deck was under water, and remained near her for about 
20 minutes, when she sank, and this is sworn to hâve been 
her fate by ail four of her crew. While thèse conflicts are so 
great that it is impossible to reconcile the statements, there 
are other facts which go far to establish the claim that the 
sloop was so greatly injured that she became a totalloss. 
The schooner was more than eight times as large as the 
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slooj), and was sailing somewhat faster. She was high oui 
of water, while the sloop's deck was nearly on a level with it. 

The chain bobstay of the schooner was parted at the time 
near the cut-water, and her topmast was broken, so that it 
came down with the topsail. So great damage could not 
hâve been sustained unless thèse vessels had corne together 
with considérable violence, and it is unreasonable to suppose 
that the schooner was the only sufïerer. It is much more 
likely that this small, low craf t was crushed down by the 
larger vessel, and that her weight, when thrown upon the 
sloop, must hâve foreed her under water, and broken in her 
deck and sides, as stated by her crew, causing her to leak 
badly. It is possible that the leak might hâve been stopped, 
80 that she could hâve been taken into Eockport; but the. 
wind was in an opposite direction, her mainsail was useless, 
and, if she had run before the wind, she must hâve gone to 
sea, instead of making a harbor. That she was in a sinidng 
condition, and soon afterwards went down, being heavily 
loaded with stone, may well be inferred from the fact there 
is no évidence of her having been seen by any one since that 
night, although the place of the disaster was one where ves- 
sela are constantly passing. 

In The Rebecca, 1 B. & H. 347, Judge Betts held "that 
where a vessel injured by a collision is abandoned by her 
crew and afterwards lost, it is enough to prove that her con- 
dition at the time appeared to be desperate." Applying this 
rule to the présent case, the libellants hâve established their 
right to recover the value of their vessel. "In comingto this 
conclusion I hâve attached little or no importance to the great 
mass of testimouy introduced into this case relating to con- 
versations with the crew of the sloop after the accident. 
This description of testimony, although of ten found in actions 
for collision, has in most cases been held by the court to be 
entitled to little weight in determining disputed questions of 
fact appertaining to the navigation of the respective vessels." 
The Empire State, 1 Ben. 19. 
Decree for libellants. Albert Maswick appointed assessor. 
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C. A. Stevens and others ». The Eailboads. 
{Circuit Court, W. D. Tennessee. Beptember 18, 1880.) 

1. Chancebt Peactice — DisMissAii BY THE Plaintifp -without Préj- 

udice. — ^The plaintifl will not be allowed to voluntaiily dismiss his 
bill "without préjudice to tlie bringing of anotUer suit," unleas the 
circumstances are such that the court would, upon final bearing, per- 
mit the bill to be so dismissed. 

2. Bame — Same— ExcEmoNS to the Genekal Rulb.— The righl of a 

plaintiH to dismiss his bill upon payment of the costs, at any time 
before a hearing on the merits, is not an absnlute and unqualifled 
right. It will not be allowed when, by so doing, the plaintifl will 
préjudice the défendant ; but this injury must be of a character dif- 
férent from the mère ordinary inconveniences of double litigation, 
which, in the view of the law, are compensated by costs, and must 
deprive the défendant of some aubstantive right not available in a 
second suit, or that may be endaugered by the dismissal. 

3. Bame— Same — Oasb in Judgment. — This exception is not conflned to 

rights acquired by some order or decree entered in the case. It may 
arise out of any proceeding in it, and may be based on the nature of 
the defence, the condition of the pleadings, the agreement of the 
parties, or any circumstance appearing in the record which showa 
that it would be inéquitable to allow the dismissal. Thus, where the 
défendant pleaded anestoppel, which,if established, would amountto 
a defeasance of a lien claimed by the plaintifl on his property, and 
which it was the object of the bill to enforce, and it appearing that 
this defence could be endangered by a transfer of the lien af ter dis- 
missal, the plaiatifls were not allowed to disraiss. 

4. Keootiablk Bokds — Lis Pendbns. — The exception in favor of nego- 

tiable paper to the ordinary rule of Us pendens, haa no application to 
a suit oommenced to enforce a collatéral lien created by third peraons 
upon property not belonging to the debtor, and now in the hands of 
Etrangers to the obligation of the bonds. The controversiea about 
the lien are independent of and collatéral to those controversiea 
about the negotiable securities which are includcd in the exception. 

In Equity. 

L. é E. Lehman, for plaintifs. 

Wright, Folkea & Wright, James Fentress, and E. C. Wae- 
thall, for défendants. 

Hammond, D. J. Thèse causes were called for trial at the 
regular call of the docket, and set for hearing, by consent o* 
parties, for September 6, 1880. On that day the plaintiffs 
moved to dismiss their suits upon payment of the costs, "with- 

v.4,no.2— 7 
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out préjudice to the bringing of another suit, at law or în 
equity, concerning any of the matters involved therein." The 
défendants resist this motion, and deny that the plaintiffs can 
dismiss at ail, because by the record it appears that they hâve 
acquired rights by the defences they set up, as against thèse 
plaintififs, which would be prejudiced by the dismissal. It is 
needless, in our view of the case, to state the facts relied on 
by défendants to take the case out of the ordinary rule allow- 
ing a plaintiff to dismiss at pleasure, because the plaintiffs do 
not ask to dismiss generally, but only without préjudice. It 
may be stated, however, that it is not claimed that any decree 
has been made whioh prevents a dismissal, but only that by 
the pleadings and the record it appears that certain defences 
hâve been made and peculiar circumstances exist which make 
it inéquitable to allow a dismissal without a hearing on the 
merits, so that their rights may be declared and protected by 
proper decrees, both against the plaintiffs and as between the 
défendants themselves. 

The gênerai proposition is laid down in the books that the 
plaintiff may move to dismiss his own bill, with costs, as a 
matter of course, at any time before decree. The ordinary 
form of the decree is that, "upon motion of the plaintiff he has 
leave to dismiss his bill upon payment of the costs," or that 
"upon payment of costs to be taxed the bill stand dismissed." 
2 Hoff. Ch, Pr. Appdx. form No. 117; 1 Id. 828, note. It 
eeems to be a conditional order, and dépends upon actual 
payment of costs to give it effect, unless the défendant chooses 
to treat the bill as dismissed, and takes steps to enforce it as 
a judgment for the costs. But what effect will be given to a 
decree dismissing a bill on plaintiff 's motion, when such decree 
is set up in bar of a subséquent suit for the same cause of action 
between the same parties, is not well settled. Babb v. Mackey, 
10 Wis. 314, 371. It is because of this doubt, perhaps, that the 
plaintiffs hère ask the extraordinary order that this voluniary 
dismissal shall be "without préjudice" to the bringing of 
another suit at law or equity concerning any of the matters 
involved herein. The only reason assigned for this form of 
decree is that, euch beiiig the effect of a voluntary dismissal, 
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ii is therefore proper io allow a decree authorlzing another 
suit to be brought. 

The learned counsel for plaintiffs produces much authority 
to estabJish hia right to bring another, suit if this be volunta- 
rily diBmissed, and asks the court now to détermine that ques- 
tion by inserting a judgaient on it in his favor in the decree 
of dismissal. The proper occasion to adjudicate that ques- 
tion will be when the second suit shall be brought, and the 
decree on the first shall be pleaded in bar to its further pros- 
ecution. It is manifestly improper to rule upon it now. If 
the plaintiffs' assumption of the law be correct, they do not 
need to add to the decree that it shall bewithout préjudice to 
their right to bring another suit; and, uniess there be soma 
spécial circumstance requiring the court to départ from the 
usual form of decree in such cases, it would not be just to the 
défendants to prejudge their right to plead a voluntary dis- 
missal in bar of another suit. In Vaneman v. Fairbrother, 1 
Blackf. (Ind.) 541, the court refused the plaintiffs motion to 
dismiss "without préjudice," and inserted in the decree that 
it was dismissed "with préjudice." The plaintiff appealed 
because the order was not granted in the form he asked. The 
suprême court very sensibly said: "Had the order of dismis- 
sion contained the words ' without préjudice,' as desired by 
complainant, it would hâve afforded no more security to hia 
rights than it would without them ; and the insertion of the 
words ' with préjudice, ' as insisted on by the court, does 
not render the order of dismission peremptory, like a decree 
of dismission on the mérita. Either set of words is unmean- 
ing in an order of dismissal, on the motion of complainant, 
without a final hearing, as it would hâve been had the cause 
been dismissed, on motion of the défendants, for want of pros- 
ecution." 

After a hearing, either upon demurrer or final hearing, it 
may be and often is very important to détermine whether a 
dismissal shall be without préjudice; and where the plaintiff 
bas made some slip and finds himself caught in the predica- 
ment of having his cause heard imperfeotly by reason of 
some defect of pleading or parties, or misconception of the 
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form of thë proceeding or want of jurisdiction, he may ba 
entitled to such a decree. Hughes v. U. S. 4 Wall. 232; 
Kendig v. Dean, 97 U. S. 423; Clay v. Rufford, 19 Eng, L. & 
Eq. 350. We need not go into an examination of tliia class 
of cases, and it is sufficient to state that generally, where the 
plaintiÉf is without fault and justice would require it, he will 
be allowed to amend or bring a new sait. It may be that in 
that class of cases where, if a hearing were iiad, the court 
would feel authorized to exercise its discrétion and order a 
dismissal without préjudice, the plaintiff might, on discovering 
the def ect, voluntarily dismiss ; and, to save ail possible ques- 
tion of his right to bring another suit, tbe court would possi- 
bly aliowiiim to dismiss without préjudice. Lester t. Leather, 
1 De G. & J. 360-361. In the case now under considération 
no suggestion is made of any circumstance like those men- 
tioned to invoke the discrétion of the court in favor of such 
a decrëe. Motion denied. 



September 20, 1880. The foregoing décision having been 
announced, the plaintiffa moved to dismiss, in the common 
form, upon the payment of costa. The défendants insist that 
this cannot now be done without prejudicing their rights in a 
way that will make it inéquitable to grant this motion. ïhese 
are bills filed by certain holders of bonds of the state of Tennes- 
see to enforce against the railroads named as défendants a lien 
whieh the bills claim exists in their favor on the railroad prop- 
erty now in the hands of the présent owners of the roads. Other 
défendants are persons called in the argument "substitution" 
bond holders, who own bonds of the railroad companies 
issued since the bonds of the state that the plaintifïs hold. 
It appears by the records, and by affidavits filed on the hear- 
ing of this motion, that thèse suits are three of some twenty 
Buits in ail filed in this district, and the other fédéral judicial 
districts of Tennessee, against ail the railroads in the state 
affected by the alleged lien. The cases hâve ail been pre- 
pared for trial in a very elaborate manner, and, being set for 
hearing, hâve been ail tried, by agreement, except thèse 
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three before the court at Nashville, and are now àwailing 
judgment. Counsel disagreed as to thèse three, and they 
were called for trial regularly at the'beginning of this term, and 
passed, for the mutual accommodation of counsel, to enable 
them to reach some basis of agreement for their trial. 

The défendants continuing to urge a hearing, the cases were, 
by stipulation between the counsel in writing, set for trial on 
the sixth of September, unless the plaintiffs should show 
cause for continuance. On that day they moved to dismiss 
without préjudice, whicb motion being denied, they nowmove 
to dismiss generally. No reason is given for taking thia 
course growing out of any defect in the proceedings or want 
of préparation for trial, but the motion is urged simply upon 
the ground of an absolute right to dismiss at pleasure, at any 
time before the cases are actually heard. The défendants, 
among other defences, plead an équitable estoppel arising out 
of the conduct of the plaintiffs. The allégations on this sub- 
ject briefly are, that the railroad companies, by authority of 
law, had satisfied the lien now sought to be enforced by the 
plaintiffs in a settlement they had made with the state before 
thèse bills were filed; that in the process of this settlement, 
and relying on its validity as a release of the lien, they hâve 
issued bonds in large amounts, secured by liens on the roads. 
Thèse are called "substitution" bonds. Both the companies 
and thèse "substitution" bond holders allège that the plain- 
tiffs had acquiesced and so condueted themselves in the mat- 
ter of the settlement with the state, and the issuance of the 
"substitution" bonds, that they bave precluded themselves 
from claiming any lien for the bonds they hold, however much 
other persons may be entitled to such a lien. 

Letters of the plaintiffs are exhibited, with the answers and 
proof taken, intended to establish this estoppel on the one 
hand and to defeat it on the other. The défendants now 
say, if the plaintiffs voluntarily dismiss thèse bills they can 
transfer their bonds to other persons, not affected by this 
alleged conduct of the plaintiffs, and this defence may be 
thereby effectually defeated To this several replies are 
made : First, that the right to dismiss is absolute and un- 
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qualified ; tecond, that the proof does not sustain any estoppel ; 
third, that the défendants can, by bill of injunction, protect 
themselves against any transfer; fourth, that the law of lis 
pendens does not apply to negotiable paper, and that a trans- 
férée, while this suit is pending, would not be affected by 
thèse allégations of estoppel. 

On a motion to dismiss I cannot try the merits of thia de- 
fence, nor détermine whether it bas been made out by the 
proof. Sutton Harbor Co. v. Hitchens, 15 Eng. L. & Eq. 
127. It is suf&cient on the présent motion that the defence 
bas been pleaded. The point made by défendants is that 
they are now entitled to a hearing on the question of estop- 
pel, and that, relying on the issue of thèse suits to détermine 
it, they cannot be defeated of their defence by a voluntary dis- 
missal. It is apparent that if the bonds held by the plain- 
tifs can be transferred so that the assignée would be unaf- 
fected by the pendenoy of thèse suits, no injury can resuit to 
the défendants by the proposed dismissal. And it is there- 
fore necessary to settle that point. 

The rule is established that negotiable paper may be 
transferred pending a litigation concerning its validity, or in 
which defences are made to it, and the bona fide assignée is 
not chargeable by the pendenoy of the suit with the knowledge 
of the defence. County of Casa v. Gillett, 100 U. S. 685, 593; 
County ofWarreny.Marcy, 97 U. S. 96; Orléans v. Platt, 99 U. 
S. 676. But this doctrine has no application hère. This is not a 
3uit upon the bonds. The obligor, the state of Tennessee, is 
aot a party to the suit, and, even if it were, there is no question 
about the bonds themselves. Indeed, it is not a suit on the 
commercial paper. It is an équitable cause of action against 
third parties. It is a bill to enforce a lien claimed upon 
property in the hands of the défendants, who are not charged 
on the bonds in any other sensé than that there is a lien 
upon their property. Some of the défendants setting up the 
estoppel are alleged to be subséquent lien holders, and as to 
them the controversy is between the plaintiffa claiming one 
lien and those défendants another. I do not see how this 
kind of case can be said to corne within the doctrine men- 
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tioned. xt is true the paper said to be seeured by this lien 
is negotiable, and the holder, whoever he be, would be en- 
titled to the benefits of the lien ; but the causes of action on 
the bonds protected by this principle against the conséquences 
of lis pendens are independent of and entirely collatéral to 
those causes of action arising out of the lien. If one held a 
negotiable note, seeured by a mortgage given by some third 
party not bound on the note, it cannot be that ail the légal 
and équitable suits between the payée of the note and the 
niortgagor would corne to naught by a transfer of the note, 
simply because the note was negotiable, when it is only in 
a court of equity, and by opération of équitable principles, 
that a transfer of the note would transfer the lien. The 
mortgage itself is not negotiable in that sensé. 

The cases cited neither in principle nor précèdent apply 
to a case like this, and I know of no reason why an assignée 
of thèse bonds would not be chargeable with notice, by the 
pendency of thèse suits, of the defences set up by défendant, 
against the claim of a lien on their property. The answer 
given by Mr. Justice Miller in Durant v. lowa County, 1 
Wool. 69, and approved in Warren County v. Marcy, supra, 
to objections to the doctrine making negotiable paper an ex- 
ception to the rule of lis pendens, rendors this view more cer- 
tain. He says the party can protect himself against a trans- 
fer by injunction, or a decree that the securities be given up 
to be cancelled. Now no injunction would be granted restrain- 
ing thèse plaintiffs from transferring thèse bonds of the state 
of Tennessee to wbomsoever they pleased, or requiring them 
to surrender them to be cancelled. The suit does not involva 
the bonds, and thèse défendants hâve no concern with them, 
or interest in having them enjoined or cancelled. Their only 
concern isto protect themselves against the claim of a lien on 
their property, and this they can effectually do only by an ad- 
judication that no such lien exists, and a decree restraining the 
plaintiffs from setting it up against them. No cross-biU is nec- 
essary to entitle a défendant to such a decree. It is the cus- 
tomary decree where a plaintiff sets up in a court of equity a 
false claim to property, or to an interest in it or lien upon it, 
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to restrainhim from again setting it up, It is done to remove 
the cloud and keep the title clear. 2 Dan'l, Gh. P, (5th Ed.) 
1614, and cases cited, notes 4, 5, and 6. 

I hâve no doubt wbateyer that thèse suits do operate as a 
lis pendens, and are no exception to the gênerai rule on that 
subject. It is argued that every Suit opérâtes as a lis pen- 
dens, — that is, as notice of whatever there is in it,— and,if this 
fact is to qualify the right to dismiss, no suit could be dis- 
missed by the plaintiff, as he might after dismissal transfer 
the subjeet-matter and avoid its effect as notice to the world 
of the defences pleaded. This would be quite conclusive if 
it were the lis pendens only that is relied upon by défendants ; 
but it is not. The supposed qualification of the right of dis- 
missal dépends upon the nature and characteristics of the 
estoppel that is pleaded. That, it is claimed, opérâtes as a 
wàiver by the plaintiffs of any lien, and releases the property, 
80 far as concerns the particular bonds held by them. It 
is not a merely personal bar on the plaintiffs, but is binding 
as well ontheir privies, — certainly those puri;hasing from them 
with notice, — and acts as a defeasance of the alleged lien. It 
is analogous to one purchasing land of another, while the 
real owner stands silently by, or encourages the purchase. 
If his conduct does not operate to pass title, it amounts to 
the same thing, that he and his privies are estopped, Bigelow 
on Estoppel, 449. 

The pleading of that estoppel and its judicial ascertainment 
are very important to the security of such a title. If thèse 
défendants were pleading it by a bill of their own, they would 
be in no danger of having it circumvented by a transfer of the 
bonds, and they claim hère that they are now entitled to a 
decree which will give them the same relief as if they had 
filed a bill; and it seems to me that if they establish the 
estoppel they would be entitled to such a decree. It is true 
that the défendants may file a bill of their own, and it is very 
earnestly argued that this is their only remedy against the 
eupposed danger of a transfer; and it is suggested by the 
learned counsel that the défendants might bring such a bill in 
this court, under the provisions of section 8 of the act of 
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March 3, 1875. 18 U. S. St. 472. I doubt if a bill requiring 
a Personal injunction, and whera the injunction is the chief 
relief sought, could be brought hère under that section, and 
if not the défendants would hâve to go to the states wherQ the 
plaintiffs réside. Their argument is that there is no justice 
in compelling them to this course when the plaintiffs hâve 
already brought a suit, and ever^hing is ready for the hear- 
ing on the very issues to be made by thèse proposed injunc- 
tion suita, and I am of opinion that it is well taken, unless 
the plaintiffs hâve an unqualified right of dismissal. 

In Booth V. LeycesUr, 1 Keen, 247, 255; S. C. 15 Eng. 
Ch. E. 247, Lord Langdale, master of the rolls, said that "he 
had a strong impression at first that a plaintiff might dismiss 
hisown cause upon paymenb of costs at any time; but, upon 
inquiring into the practice, he fouud the rule to be otherwise, 
and it was certainly quite reasonable that a plaintiff ought 
not to have the power of dismissing his bill, when by so 
doing he might préjudice the détendant." Elsewhere it is 
said, in the report of the case, that it was "the opinion of the 
most experienced officers of the court that the order was 
irregular." The cause had stood over to enable his lorJship 
to examine the cases as to the practice, and he stated it as 
above quoted. There were two suits, Booth v. Leycester and 
Palmer v. Leycester, the latter being the one sought to be dis- 
missed. The report is somewhat misleading in calling the 
second a " cross-hill," because it was uot a cros3-bill in the first 
suit, but an independent bill, more properly called in oiher 
parts of the report a "cross cause." The two causes had 
been prepared for hearing, and set down together, when the 
défendant in the first cause, who was plaintiff in the second, 
obtained an order, as of course, to dismiss his own bill, and 
then objected that there was a waut of parties in the first. This 
order of dismissal was sot aside as irregular. The ground 
taken for the dismissal was that Palmer, the plaintiff, had 
misconstrued a will, under which he claimed in the bill that 
he was tenant in fee, when he was only a tenant for life. If 
he was tenant for life, the first suit was defective for want of 
parties, and this was the advantage he dought by dismissing 
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his bill, and which the iearried master of the roUs would not 
permit him to take. 

I am thus particular in analyzing tliïa cause, because I 
think the learned counsel for the plaintiff hère, and souie of 
the digests are mistaken when they say that it only décides 
that a défendant will not be allowed to dismiss his cross-bill 
to the injury of the plaintiff in the original suit. The case 
was afterwards affirmed "in ail ita parts" by Lord Chancel- 
lor Cottenham, 3 Mylne & Craig, 459, 471 ; S. C. 14 Eng. 
Ch. E. 459. This question of practice was not mentioned or 
referred to on appeal, so far as the report shows, but if the 
ruling of the master of the roUs hrd not been correct there 
was probably such a defect of parties as would bave been 
fatal to the plaintiff's case, and it is fair to infer that if the 
lord chancellor had not approved the ruling the question 
would bave been noticed. At ail events, the décision of the 
master of the rolls was submitted to, when, if wrong, it might 
bave been reversed. However, the case of Curtis v. Lloyd, 
4 Mylne & Craig, 194; S. C. 18 Eng. Ch. 193, is relied on as 
overruling Booth v. Leycestcr, supra. The latter case was 
cited before the same lord chancellor who had affirmed it, 
and it is said he did not follow it or notice it. It was well 
said in that case, by the solicitor in favor of the motion to dis- 
miss, that Booth v. Leycester was a case of "very peculiar 
circumstancea," and had no application to Curtis v. Lloyd. 
No suggestion was made in this latter case of any injury to 
the défendant, except thatanother suit could be brought, and 
the point made was that it was too late after a cause was set 
for hearing to dismiss it voluntarily. This point was the 
only one ruled in the case. 

It is conceded by the défendants hère that under the prac- 
tice as settled by that case there is no objection to this mo- 
tion in respect to the time at which it is made ; but they 
contend that at no time after they bave pleaded an estop- 
pel, like that relied on by them, can the plaintiff endanger 
that defence by a voluntary dismissal, and that this case 
falls within the exceptions to the gênerai rule. The same 
thing may be said of Carrington v. Holly, 1 Dick. 280. The 
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only question there was as to the time at which the mo- 
tion could be made, and there were no spécial circum- 
Btances of injury relied on as an objection to the motion. 

In Badger v. Badger, 1 Cliff. 237, the second suit had 
been brought, and the question was whether the first, which 
had been dismissed, was a bar. The replication to the plea 
denied that publication had passed, and averred that the bill 
had been voluntarily dismissed, no objection being made thereto) 
and it may be added that nothing in the case showed any 
especial injury to the défendant, or other préjudice than the 
ordinary inconvenience of being vexed with two suits, as to 
which the payment of costs seems to be regarded as compen- 
sation. The learned circuit justice recognizes that the rule 
allowing a dismissal is not absolute, when he says that the 
plaintiff might dismisB his bill at any time before a hearing 
on the meritSj upon payment of costs, "unless, perhaps, 
there had been some order or proceeding in the cause confer- 
ring rights upon the respondent which would be dfefeated or 
impaired by allowing that order." He had no occasion to 
examine, thèse exceptions to the gênerai rule, and expresses 
no opinion on the subject. 

The case of Booth r. Leycester is conclusive againsi tho 
position that the right protected by this exception must arise 
eut of some order i or decree entered in the case, It may 
arise out of any proceeding in it, and may be found in the 
nature of the defence, the condition of the pleadings, the 
agreement of the parties, or any circumstances appearing 
of record in the case which show that it would be inéquitable 
to allow the dismissal. In regard to the attack made on the 
authority of Booth v. Leycester, both by counsel in Cùrtis v. 
Lloyd and hère, it may be said that when so eminent an 
equity judge as Lord Langdale says he has examined the 
practice and corrects an impression before that entertained 
by himself, as it is now entertained by learned counsel in 
this case, I must take it to be as he raies, unless he has been 
put in error by the authorities produced. Matters of practice 
cannot be decided wholly upon adjudicated cases, and the 
master of the roUs in 1838 is a far better exponent of what 
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the practice was at that time than any American judge at 
this distance from the time fixed for our guidanca bj the 
equity rules, Equity Eule 90. 

The same lord chancelier, whose ruling in Curtis v. Lloyd 
is BO much relied on, said, in Cooper v. Lewis, 2 Phil. 177, 
181; S. C. 22 Eng. Ch. 181, that "the plaintif! is allowed to 
dismiss his bill on the assumption that it leaves the défend- 
ant in the same position in which he would hâve stood if the 
suit had not been instituted ; but that is not so where there 
bas been a proceeding in the cause which has given the de- 
fendant a right against the plaintiff. " In that case it was an 
order on a demurrer, from which the défendant oould appeal. 
Hère it is the plea of an estoppel, on which the défendants 
may hâve a decree against the plaintiffs personally, in the 
sensé that they need to act upon them by iujunction at the 
hearing; and if now they are allowed to leave the court they 
may not only rid themselves of the defence by transfer of the 
bonds, but drive the défendants to other states for redress, 
By gênerai order No. 117 of 1815, 29 Eng. Ch. E. Preux 66, 
the practice was regulated definitely by a rule which is con- 
eonant with every eense of justice, and the plaintiff is not 
allowed to dismiss, or make default, after the cause is set 
down for hearing, without its being équivalent to a dismissal 
on the merits. This rule is not binding on us, but it has been 
adopted in many states, either by rule or statute. Badgcr 
y. Badger,suprai Howard y.Bughcc, 25 Ala. 648; Kean v. La- 
throp, 58 Ga. 355. 

The existence of this rule, so soon after Booth v. Lcyccsier 
and Curtis v. Lloyd, accounts for the f act that there are no 
later cases on the subject cited by the text writcrs. I hâve 
consulted ail the Works of practice, old and new, and ail the 
cases I could find accessible to me, and the général rcsuli is 
that whUe they say with one accord that it is a mattcr of 
course to allow the plaintiff to dismiss at any time before the 
hearing upon payment of the costs, none of them deny tlio 
qualification to the rule; and the cases generally citcd ante- 
rior to those already mentioued, namely, Anonymous, 1 Ves. 
Jr. 140 ; Dixon v. Parks, Id. 401, 402; Comitess of riymoaih v. 
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Bladen, 2Terh. 31, 33; and'GittéJ^f V. Hawlea, 1 Gh. Ga.40,4o 

notany of them fallLwithin the exceptions mentioned by Lord 
Langdale. Inl Harrisôn, Ch. Pr. (Farrand'sEd. A.D. 180^,) 
409, therule is stated thus: "Before appearance, the;plaiii- 
tiff may obtain leaveto dismiss his own bill, so after appear- 
ance and before answer, or after answer and before the par- 
ties hâve examined witnesses, the plaintiff may generally of 
course, on motion, hâve leave to dismiss his own bill, with 
Costa." 

The case of Bossard v. Lester, 2 McCord Ch. 419, cited by 
plaintifs, was overruled in Bethia v. McKay, Cheves' Eq. 93 ; 
and, in Bank v. Rose, 1 Eich. Eq. 292, one of the ablest of our 
equity courts, by the mouth of a most eminent chancellor, 
after an elaborate examination of the subjeet, takes the same 
Tiew Lord Langdale did, and reaches the same conclusion I 
tave hère expressed, It is said in Butler v. Bulkeley, 2 
Swanst. 396, (373) that "there is no rule of practice in thia 
court "which does-not yield to spécial circumstances." Numer- 
■DUS otber cases hâve been cited from the state reipott's, but I 
deem it unnecessary to further notice them. None of them 
deny the qualification, or limit it to rights acquiréd under a 
deeree. 

Other objections are taken, such as that the défendants 
having answered under oath are entitled to the benefit of ! the 
answer as évidence; that by a dismissal the plaintiff s dan 
defeat thîs right, and in a new bill waive the oath, under the 
. amendment of the forty-first rule promulgated December, 
1871; that there are rights to be adjudicated as between the 
défendants themselves; and that thèse plaintiffs shall net be 
allowed, by what the défendants' counsel call "arbitrary and 
whimsical conduct," to deny them a voice in the determina- 
iiion of this important litigation by dismissing the bills against 
tihese défendants while prosecuting ail the others in the séries 
against the other railroads. 

I am inclined to think that none of thèse objections are 
ienable to qualify the right to dismiss in the présent state of 
the practice, but it is not necessary to décide thèse points in 
the view I take of the fîrst objection considered. The injury 
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to the défendant must be of a character that deprives hîm of 
some substantive rights concerning his defences not available 
in a second suit, or that may be endangered by the dismissal, 
and uot the mère ordinary inconveniences of double litigation, 
•which, in the eye of the law, would be compensated by costa. 
Nor is it necessary to consider the suggestion that the stipula- 
tion of counsel, and the order upon it, amounts to an agree- 
ment to try or continue and not dismiss. I am satisfied that 
the right to dismias is not absolute, and that this case is 
within the qualification mentioned. 
Motion denied. 

NoTK. — Consult, on the right of the plaîntifE to dismiss, Ordinances 
of Lord Bacon, Nos. 13, 14, 16, 17; Barton's Suit in Equity, (A.ppendix;) 
Madd. Ch. Pr. 297; 1 Newl. Ch. 177; 1 Smith's Ch, Pr. (2dEd.)312, (Ed. 
1842;) Beame's Eq. Costs, 85, 229, (20 Law Lib.;) 1 Danl. Ch. Pr. (5th Ed.) 
790, and compare previous éditions ; 1 Hoff. Ch. Pr. 327, and notes ; Iland- 
ford V. Storie, 2 Sira. & Stu, 196 ; 8. C. 1 Eng. Ch. 196 ; Brandlyn v. Ord, 
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Borrowncale v. Tuttle, 5 Allen 377 ; Sndl v. Dwight, 121 Masa 348 ; Perrine y. 
Swaim, 2 J. C. 475 ; Burras v. Looher, 4 Paige, 227 ; Uummin» v. Bennet, 
8 Paige, 79 ; Simpson v. Bretoster^ 9 Paige, 245 ; Sea Ins. Co. v. Bay, Id. 
247 ; Saxton v. Stowell, 11 Paige, 626 ; Railroad Co, v. Wcerd, 18 Barb. 596 ; 
WUder v. Boynton, 63 Barb. 547, 650 ; Ogsbury v. La Farge, 2 N. Y. 113 ; 
Smith V. Adams, 24 Wend. 685 ; Conner v. Drake, 1 Ohio 8t. 166 ; French 
V. Frenek, 8 Ohio, 214; Louderbaeh v. OolUns, 4 Ohio St. 251 ; Srnifh v. Smith, 

2 Blackf. (2d Ed.) 232 ; Sprigge v. Wilson, 2 Dev. Eq. 385 ; Sayleav. Tibbetts, 
5 R. I. 79, 91; Porter v. Vavghn, 26 Vt. 624, 626; Orubba v. Olayton, 2 
Hayw. 675 ; Palmer v. Bankins, 30 Ark. 771 ; Cook v. Walker, 24 Ga. 331 ; 
Camdfn, etc., v. Stewart, 4 Green, Ch. 69 ; U. S. v. Keen, 1 McLean, 429, at 
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HoDGDON V. BuELEiGH aud othcrs. 

{Circuit Cofirt, D. Maine. Beptember, 1880.) 

1. Taxation— ÛNiHHABrrED Township — Sbvebal Ownbrs— Valuation 

— Appobtionment— CoîfSTiïDTioN OP Maine. — Qucere. Whether an 
uninhabited township of land, situated in the state of Maine, and 
owned in severalty by différent proprietore, was rightfully included 
in a tax act which made no provision for a valuation of ttie land of 
tlie différent owners, and no apportionment of the tax, as reçLuired 
by the constitution of the state. 
Olarke v. StncMand, 2 Curt. 493. 

2. Bame— Description of Wild Lands— Usage.— A tax act of the etato 

of Maine located certain wild lands in a specifled county, and f urther 
described them as "No. 8, R. 3. do. do. do.," the worda "do." being 
placed directly under the entry " W. of E. line of state." Hdd, that 
Buch description had acquired a well-known signification from a 
usage of more than 50 years, and was theref ore sufflcient. 

3. BAME — FCBLIC AND PrIVATB PhoPERTT — POHFBITUEE. — QwBTe. 

Whether the lands of individual owners are forfeited for the non- 
payment of a tax, where such lands hâve been included with thoae of 
the state in a valuation and assessment for the purposes of taxation, 
but hâve been alone sold for the payment of the entire tax. 

4. Bame— Equitable Inteeest— LœGi8i4ATrvB Résolve. — Under a résolve 

of the législature of the state of Maine certain offlcers and soldiers of 
the revolutionary war were each entitled to receive a certain amount 
of land, to be aseigned by draft, and were given certiflcateg for the 
same. Heîd, that the législative résolve vested in the holders of such 
certiflcates an interest in their respective lots, which, at the pleasure 
of the législature, could be subjected to taxation. 

6. Bame— UNcoNDrrioNAL Debd prom Sn\TE.—Hdd, furûier, that subsé- 
quent unconditional deeds from the state to the holders of such cer- 
tiflcates, did net release said lots from taxes thua imposed. 

6. Same— FoRFEiruBE— Stjbsbqcent Extension op Time of Patment.— 

Where lands hâve been forfeited to the state for the non-payment of 
a tax, and a subséquent act of the législature has extended the time 
for the payment of such tax, the title to such lands under a tax sale 
must be established under the latter act. 
Olarke v. Stricidand, 2 Curt. 493. 

7. Same — Saxe — Notice. — A tax sale is void uniess the notice of sale Is 

duly published in acçordance with the requirements of the statute. 

8. Bame — Same. — A tax sale is void uniess ail the taxes under whic]i the 

sale is made are valid. 
Ehodl v. 8haw, 1 QU. 3CD. 
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9. Same— Same— CoTTVETANCE.— A conveyance of "ail the right, tîtle, 

and iaterest of the state" in certain lands, by virtue of a forfaiture for 
the non-payment of taxes, is not authorized by a statute directing a 
sale and conveyance of such lands. 

10. Same— Same — lEfiEGULARiTiES — CuEATiVE AcT — Buch Irregularities 
cannot be cured by a subséquent act of the législature, where the for- 
mer ownera still retain their title to the lands. 

Slocum V. Œty of Boston, S. C. Mass. Oct. 1880. 

11. Same— Same — Fedbeal Courts— State Courts. — It is the duty of 
the fédéral courts to follow the décisions of the state courts on stat^ 
lawsregulating proceedings in cases of tax sales. 

Raymond v. LongwortJi, 14 How. 76, 78. 

12. Same — Same — Construction. — Proceedings creating a forfeiture and 
sale of lands for tjie non-payment of taxes are to be atrictly con- 
strued. 

2'olman v. HobU, 68 Me. 316. 

Bradhury, Madigan é Wehh, for demandant 

Albert W. Paine, for tenants. 

Fox, D. J. This is a writ of entry for the reeovery of town- 
Bhip No. 8, in the third range, west from the east line of 
the state, in the county of Aroostook, containing 23,040 acres. 
On the first day of the first term the respondents filed a dis- 
claimer of certain specified lots, and pleaded the gênerai issue 
as to the remainder, which disclaimer was accepted, and the 
pleadings joined and case submitted to the court for its dé- 
cision. It is admitted that this township is, and always has 
been, a wild township, -without inhabitants, and not taxable 
in any city, town, or organized plantation, and that no news- 
paper was published in Aroostook county prior to Deeember, 
1857. March 17, 1835, the législature of Maine, by its résolve, 
declared that certain officers and soldiers of the revolutionary 
war, and widows of deceased officers and soldiers, should b® 
entitled to receive 200 acres of land, to be selected from cer- 
tain townships, one of which was letter D. The land agent 
was, by said résolve, directed to cause said townships to be 
surveyed into convenient lots of 200 acres each, and to exécute 
a conveyance of one lot to each party who should prove hia 
claims, to the satisfaction of the land agent, on or before 
March 4, 1838. 
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Before the survey, the parties who should establish their 
claims were entitled to a certificate, stating they were en- 
titled to receive the 200 acres, -whicli certificate was declared 
to be conclusive évidence of their right to receive the convey- 
ance, in fee-simple, of one of said lots, whenever the same 
should be sarveyed. By a résolve approved March 18, 1840, 
township No. 8, the subject-matter of the présent suit, was 
appropriated, in lieu of letter D, to satisfy the holders of cer- 
tificates for Iota issued by the land agent under the former 
résolves. Where the holders had not selected lots and re- 
ceived their deeds, the land agent was required to hâve town- 
ship No. 8 surveyed into lots of 200 acres, and to distribute 
the same by draft among the holders of such certificates. 
Commissioned officers and their widows were to receive 600 
acres in three lots. Under this résolve the township was 
surveyed. A plan was made by Thomas Sawyer, Jr., and ac- 
cording to his plan and survey the whole township was 
divided into 108 lots, of about 200 acres each. Five of thèse 
lots were set apart for public uses. Thèse lots are dis- 
claimed by the tenants. AU the lots in the township, except 
those reserved for public uses,, were assigned by draft to the 
holders of the certificates, as provided in the résolves before 
referred to, and the record of the drawing of the lots was 
kept by the land agent in his office. 

In the years 1841, 1845, and 1850, respectively, the légis- 
lature fixed the state valuation by résolves, which are Verba- 
tim with each other, and of which the f ollowing is a copy : 

"Resolved, That the number of poils and amount of estâtes 
annexed to the several towns and plantations in the several 
counties, and the aggregate of the several counties in the fore- 
going schedule, be and the same are hereby established as the 
number of poils and valuation of estâtes, of taxable poils and 
estâtes of this state, untilthe further order of the législature." 

The schedule referred to in the résolves contained the fol- 
lowing entry, which is the only entry claimed to be pertinent 
to this case, viz. : l'or 1841 : 

v.4,no.2— 8 
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COUNTY OF ArOOSTOOK. 

» » ' # » » 

wild lands in the county of Aroostook : 



No. and Eange. 



No. 8, E. 3, west from east line of state. 



Acres. Value. 



23,040 $4,000 



The schedule for 1845 was the same, except that the value 
was $4,500. 

And for 1850 was as follows : 



Description. 



8, Kange 3. 



Acres. 



Value. 



22,040 $4,500 



Demandant also introduced the several acts assessing a_ 
tax on the state under said valuations for the several years, 
from 1841 to 1853, inclusive. The first section of each of 
said acts, and the only section preceding the schedules, is the 
same in ail, and is as follows : 

"Section 1. That each city, town, plantation, or other 
place hereinafter named, within the state, shall be assessed 
and pay the several sums with which they respectively stand 
charged." 

In the schedules foUowing the section the foUowing entry 
is the only one alleged to refer to the matter in controversy. 
For 1841 : 

County of Aeoostooe. 
• »#*** * 

D. E. 2 W. of E. line of State. 

m * * m m » » 

No. 8, E. 3, do. do. do., (eleven dollars sixty cents,) $11 60 
Ail the other years are essentially the same, except that 
the amount of tax varied in différent years. 

The demandant claims to hâve acquired a valid title to 93 
lots, in this township, by reason of their having been forfeited 
for non-payment of state taxes, and subsequently deeded by 
the state to the demandant, or one McCrillis, whose title, it 
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is admitied, the demandant haa acquired. The first deed was 
executed April 30, 1849, by Samuel Cony, land agent, and is 
as f oUows : 

" To ail persona to whom thèse présents may come : Samuel 
Cony, land agent for the state of Maine, sends greeting : 

"Whereas, on the twenty-third day of March, A. D. 1849, 
Moses McDonald, treasurer of the state aforesaid, furnished 
said land agent with a list of ail tracts and townships of land 
on which the taxes, costs, and interest had not aU been paid, 
and which had by him been advertised, as provided in an act 
giving further time to redeem the lands forfeited to the state 
for the non-payment of taxes, and for the disposition of lands 
■which may hereafter become forfeited, approved August 10, 
1848, which list includes the tract of land hereinafter de- 
Bcribed, on which the sum of $218.37 appeared by said list 
to be due and unpaid for said taxes, costs, and interest. 

"And, whereas, afterwards, on the thirteenth day of April, 
A. D. 1849, at 11 o'clock in the forenoon, at the land-office 
of the state, in Augusta, said land agent did sell saidpremises 
hereinafter described to William H. McCrillis, of Bangor, in 
the county of Penobscot and state of Maine, at auction, for 
the sum of $300, he being the highest bidder therefor, at that 
sum, said land agent having first given public notice of said 
time and place of sale by publishing such notice three weeks 
Buceessively in the Age; being the state paper of said state of 
Maine : 

"Now, know ye that I, Samuel Cony, in my said capacity, 
in considération of the premises and of the payment of said 
sum of $300, the receipt of which is hereby acknowledged, do 
hereby sell and convey to him, the said McCrfllis, his heirs 
and assigns, forever, ail the right, title, and interest which 
the state of Maine bas, by virtué of such forfeiture, in and to 
15,026 acres of land in township No. 8, range 3, west 
from the east line of the state, in the county of Aroostook ; 
to hâve and to hold the premises aforesaid, with ail the priv- 
ilèges and appui-tenances thereof, to him, the said McCrillis, 
his heirs and assigns, forever : Provided, hoivever, that the 
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owners thereof shall hâve a right to retleem the same within 
one year from said time of sale, by paying to said purchaser 
or assigns the amount for which the same was sold as afore- 
Baid, with interest thereon at the rate of 20 par cent, per 
annum, and the cost of reconveying the same. 

"In witness whereof, I, the said Samuel Cony, in my said 
capacity, hâve hereunto set my hand and seal this thirteenth 
day of April, in the year one thousand eight hundred and 
forty-nine. Samuel Cony. [l. s.] 

"Signed, sealed, and delivered in présence of 
"Wm. Coulter." 

The next deed is from Cony, as land agent, ta Hodgdon, is 
dated April 30, 1850, and is substantially like the former 
deed, reciting that the list of unpaid taxes was furnished by 
McDonald, as state treasurer, March25, 1850; that the prem- 
ises thereinafter described were sold April 80, 1850, at pub- 
lic auction, to Hodgdon; and that due notice was givenof the 
time and place of sale by publishing the same three weeks 
successively in the state paper. The description of' the es- 
tate conveyed is as follows: " 14,800 acres of .land in town- 
ehip Noi 8, in the third range, weat from the east line df the 
state, it being the balance of said town returned to me by 
the treasurer as forfeited for: the non-payment of taxes for 
the year 1845." 

The third deed is from A. P. Morrill, land agent, to Hodg- 
don, dated April 30, 1851, and recites that the list of unpaid 
taxes for 1846 was furnished by the treasurer to the land 
agent, March 17, 1851. The sale was made April 30, 1851, 
and the land agent did thereby sell and convey to said Hodg- 
don ail the right, title, and interest which the state of Maine 
had, by virtuè of the forfeiture, in and to 700 acres of land 
in township No. 8, range 3, 

The last deed was September 27, 1854, and was from the 
fitate treasurer to MeCrillis, the law having been changed, so 
ihat the offieer executed the conveyance instead of the land 
agent. It purported to convey the interest of the state in 
4,340 acres in township numbered 8, range 3, the same being 
forfeited for non-payment of $29.19, including its proportion 
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of the State tax for 1849, '50, '51, '52, and '53, and of the 
' coiinty tax for the same years, certified to the treaSurer ac- 
cording to law. The deed states that the notices were duly 
published in the papers accoïding to statute requirements. 

In Clarkc v. Strickland, 2 Curtis, 493, the question was dis- 
cussed whether an uninhabited township of land, owned in 
severalty by différent proprietors, was rightfuUy included in 
a tax act which made no provision for a valuation of the land 
of the différent owners, and no apportionment of the tax, as 
as is required by the constitution of Maine. For satisfactory 
reasons, there presented, the question was not then passed 
upon by the court. The same reasons exist in the présent 
cause, and there will be no expression of any opinion upon that 
question. 

The objection is strongly pressed by the tenants that no tax 
was laid on "township No. 8, in tha third range," as it is 
said aU the tax acts describe the estate taxed simply as "No. 
8, E. 3," which is unintelligible. This is hardly a correct 
description of what appears in the tax acts, as, in the first 
place, the estate is always located in the county of Aroostooki 
and, secendly, the whole entry is "No. 8, E. 3, do. do. do."-^ 
thèse words "do." being placed directly under the entry "W. 
of E. line of state," thereby clearly declaring that "No. 8, E. 
3," was situated in the county ot Aroostook and west of the 
east line of the state. On référence to the tax acts, as far 
back as 1821, it will clearly appear that thèse "cabalistic let- 
ters and terms, " to use the language of the learned counsal 
for the tenant, were then employ ed by the législature in describ- 
ing townships to be taxed ; as, for instance, in fixing the taxes 
that year for Washington county, which then included the 
présent county of Aroostook, there will be found the foUowing 
entry : "County of Washington, No. 1, first range 9, 65-100 ;" 
"No. 6, 5, 72-100;" and the same course, it is belle ved, bas 
been adopted in every tax act since that year. Thes3 "signa 
and cabalistic letters," from a usage of more than 50 years, 
bave acquired a well-known signification, and there is not an 
individual in this state, who bas ever had an interest in an 
acre of wild land, who, for an instant, could entertain a doubt 
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that "No. 8, E. 3, " in the tax act, was intended to describe a 
township of that number in that range, and the letters and 
figures there found would be as intelligible to him, as easily 
understood by him, as if the entry had been written out at 
fuU length instead of being abbreviated, 

Another objection to the taxes for eveiy year (excepting 
three included in the last deed) is that they were laid on the 
entire township of 23,040 acres, and that, while the full tax waa 
assessed on the 23,040, it was collected only from the ownera 
of the 22,040, thereby exonerating the 1,000 acres of public 
lands; as, for instance, a tax of $11.60 assessed onthis town- 
ship in 1841 was laid on 23,040 acres, valued at $4,000, but 
the whole $11.60 was apparently collected from only the 
22,040, including the portion sold for the non-payment of 
taxes. 

Property belonging to the state is not ordinarily subject to 
taxation, but if the state, by its législature, sees fit to include, 
in a valuation for the purposes of taxation, its own property, 
together with that belonging to individuals, and assessea 
thereon a tax, and afterwards collects the entire tax from 
the individual owners by a sale of their portion of the estate, 
as forfeited for the non-payment of the entire tax, it may be 
questionable whether the individual owner bas thereby lost 
his estate; but, as there are other difficulties which, in the 
opinion of the court, are fatal to the title of the défendant, it 
is not necessary for the court to pass upon this objection. 

In every year's taxes are included a large number of lots, 
the fee of which waa then in the state, but the équitable 
interest thereto was ia the holders of thèse certificates. It is 
claimed that thèse lots were not subject to taxation, but in 
the opinion of the court the législative résolve vested in the 
holders of the certificates an interest in their respective lots, 
Vhich, at the pleasure of the législature, could be subjected 
to taxation, and this objection, therefore, is not sustained. 

By chapter 723, Statutes of 1836, it was made the duty of 
the state treasurer to cause an assessment of a state tax on 
any township or tract of land not taxable by the assessors of 
any town or organized plantation, to be published in the 
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iiewspaper of the state printer three weeks successively. 
County taxes on such township or iract were to be oertified 
by the county treasurer to the state treasurer, who was to 
crédit the county mih the amount. The owuer of any tract 
80 assessed for state or county tax, advertised as aforesaid by 
the treasurer, might, at any time within four years (after- 
■wards increased to five) from passing the act of assessment, 
redeem the same from any state tàx by paying the full 
amount of the tax, with 20 per cent, interest, after one year 
from date of assessment ; and from any county tax, by paying 
the amount credited by the state treasurer to the county, 
"with like interest, within four years from the date of such 
crédit; and if not so paid it was provided "that said town- , 
ship or tract shall be whoUy forfeited, and the title thereto 
shall vest in the state, free and quit from ail claims by 
any former owner, and the same shaU be held and owned by 
the state, by a title declared to be perfect and indefeasible." 
This act remained in force until August 1, 1841, when it was 
repealed by the Eevised Statutes. 

Thèse provisions were substantially re-enacted by chapter 
14 of the Eevised Statutes of 1841, but the last publication 
wàs to be made by the state treasurer within three months 
from the day on which the assessment was made by the légis- 
lature. Some conflict is found between sections 8 and 9 of 
this chapter as to the time within which the payment was to 
be made by the land pwner, but the same is of no importance 
in the décision of this case, as such payments were never 
made. The title which the state acquired by the forfeiture 
for the non-payment of the taxes was declared to be perfect 
and indefeasible, in the identical language used in, the former 
act. 

The tax for 1841 was laid under the act of 1836. Those 
for 1842 to 1846, inclusive, were laid under the Eevised Stat- 
utes, and it appears that notice of the assessment of the state 
tax for thèse varions years was each year duly published, in 
accordance with the reqnirements of law, with the exception 
of the year 1842, the notice for which year was inserted in 
only one week's issue of the state paper. Nq objection is 
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raised in argument by the leamed oounsel for the tenants to 
the form of the notices thus given. The court does net dis- 
cover any defect therein, and by the non-payment of the 
taxes for ail thèse years, excepting 1842, by the owners of 
said lots, -witbin the time required, after légal notice, the 
state acquired "a perfect and indefeasible title thereto." 

It is claimed by the tenants that, granting the taxes of 1841 
and subséquent years were legally assessed, the conveyances 
Bubsequently executed by the land agent of various lots to the 
parties entitled thereto, had the effect to release those lots 
from the outstanding taxes; that when the state made an 
unconditional deed of a lot, it thereby released and conveyed 
ail interest therein, and could not afterwards claim a for- 
feiture of a tax thereon previously assessed. Twenty-seven 
lots were conveyed prior to 1841, and a like number were 
conveyed that year; but the deeds were ail executed previous 
to the passage of the act assessing the tax for that year. So 
that 54 lots were ail conveyed to, and the légal title therein 
was held by, their individual owners when the tax of 1841 
was assessed; but in each of thèse subséquent years, up to 
and including 1847, one or more lots were deeded by the land 
agent to the holders of the certificates. The, land agent was 
not authorized by any act to release thèse lots from the encum- 
brances they were subjected to for taxes until said taxes had 
been paid, and, in the opinion of the court, the deeda as exe- 
cuted by him should be construed as passing to the grantees 
the interest which they were entitled to under the résolves 
granting thèse lots to the soldiers, and not as releasing t^e 
lots from any burden from which they had become subject 
for taxes subsequently imposed. To that extent only was tiie 
land agent authorized to make a conveyance. 

On the tenth day of August, 1848, an act was passed, 
(chapter 65,) the title of which is "An act giving further time 
to redeem lands forfeited to the state for non-payment of 
taxes, and for the disposition of lands which may hereafter 
become forfeited." This is the act referred to in the first 
three deeds, under which demandant makes title to the prem- 
ises, and requires a careful examination of its provisions in 
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order to détermine whether the forfeiture incurred under the 
former acta was waived by the législature in behalf of the 
land owners. 

By the first section of this act the treasurer was required 
to advertise within 30 days, for six months, in six specified 
papers, a list of the forfeited tracts, specifying the amount 
of taxes due on each, and the time allowed by the act to pay 
the same. By the second section the owner could pay the 
amount at any time preyious to the advertisement, or ou or 
before the first day of March of each year after the lands were 
advertised. Under thtse sections the time for the payment 
of the taxes was extended, and a party was not obliged to pay 
until the advertisement had been pubiished as therein re- 
quired. Before the treasurer could make to the land agent 
a return of the list, it was made a condition précèdent that 
Bueh list should hâve been so advertised; the language in 
section 3 being "that the treasurer shall furnish the land 
agent a list of ail tracts or townships of lands, which hâve 
been advertised as provided in this act, on which the tajces 
hâve not ail been paid," and the land agent shall, within 
60 days, sell the same; that is, those tracts which hâve been 
thus duly advertised for non-payment of taxes. The owner 
might also redeem from the purchaser, within one year aftçr 
the sale, by paying the amount for which the tract was sold, 
together with 20 per cent, interest, and was entitled to receive 
from the treasury any surplus of the purchase money which 
might there remain after payment of the taxes, etc., if called 
for within three years. 

The question is made that the législature might waive the 
forfcitures which had oceurred by the non-payment of the 
taxes, and the inquiry is whether, by this act, it has not so done, 
and thereby restored to the original ownera the right to redeem 
their estâtes under the provisions of this act. So that, if the 
purchaser would acquire a valid title, it must appear that 
the conditions of the act hâve been fuUy complied with. 

In passing this act it is most manifest that the purpose 
of the législature was to benefit the former owner, to forego 
any absolute title it might hâve acquired, and to rocog- 
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nize in him a rigTit of rédemption, not only before the sale, 
but for one year thereafter; and, what is of great significance, 
if any surplus should remain of the purchase money over and 
beyond the amount due the state, the same should belong to 
the land owner. While the state held on to the lands until it 
was fully indemnified for its claims, it insisted on nothing 
more — ail else was the owners'. Strict forfeiture was waived, 
both by the state's extension of the time for payment and by 
acknowledging the right of the owner to any balance whieh 
might remain in the treasury. The title of the act may -well 
be referred to, to ascertain the purpose of tLe législature. 
By that it is declared to be "An act giving further time to 
redeem lands forfeited to the state for the non-payment of 
taxes." Forfaiture and rédemption cannot stand together. 
The moment a right to redeem was allowed, from that instant 
the forfeiture was at an end. 

This extension of the time for the payment of the taxes 
should hâve the same légal effect as if it had been by an 
amendment of former acts, in terms declaring that thereby 
the time for the payment of the taxes was estended. If the 
législature had adopted that course to accomplish its purpose, 
it eould hardly admit of a question (whether the forfeiture 
had then attaohed or not) that by such extension of time the 
state had waived its title, and could aequire no title to the 
tract until after the time of extension had expired. As soon 
as chapter 65 took effect, the rights of the owners were re- 
stored to them. The législature acknowledged them as hav- 
ing an interest in the property, as being its owners, subjeet 
to the lien of the state for the taxes due thereon, and by the 
act it provided very différent provisions for depriving the 
owner of hia estate on failure to pay the taxes. 

If the land still continued the absolute property of the 
state, there would seem to be no propriety in the former 
owner having the power to call the state to an account for its 
disposai of the purchase money. If, on the contrary, the 
interest of the state was merely a lien for its taxes, then ail 
that the state should require would be payment of its dues, 
and any surplus should enure to the owner's beneût. 
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The court, therefore, holds that, under the act of 1848, e. 
65, the purchaser did not acquire an ahsolute title to the 
lands under previous laws, and, in order to sustain his title, 
the purchaser must show a compliance with the requirements 
of this chapter. 

In the return made by the treasurer, to the land agent of the 
tracts advertised by him, he states that "the said tracts or 
townships had been advertised by him as forfeited lands." 
It is sufficient to remark that this oertificate of the treasurer 
does not show any compliance by him with the requirements 
of the act. It may ail be true to the very letter, and yet the 
notice not hâve been published in a single paper mentioned 
in the act. A single advertisement, in any paper in the state, 
would justify this certifieate of the treasurer. 

The papers introduced in évidence do not prove that notice 
was given as required. The first notice bears date Septem- 
ber 8, 1848, and recites that the several townships and traeta 
of land mentioned in the foUowing schedule hâve become 
forfeited, either in whole or in part, for the non-payment of 
the amount of taxes specified against each tract or township. 
The schedule is as foUows : "No. 8, E. 3, W. E. L. 102,39." 

The number of acres on which the tax remained unpaid is 
nowhere stated in the notice, but the statement is of a most 
uncertain character, affording the owners but little inforitia- 
tion as to the property claimed to be forfeited, the allégation 
being " that the township, either in whole or in part," had 
become forfeited for taxes ; but whether the whole or a part, 
and what part, was forfeited, is nowhere averred. The amount 
of tax stated in the notice as remaining unpaid is also différ- 
ent from that found in the treasurer's return of March 23, 
1849, in which he gives the amount of the state and county 
taxes unpaid for each of the years 1841, '42, '43, '44, amounL- 
ing, in the aggregate, to $100.94. In the opinion of the 
court, this notice was erroneous in both of thèse particulars : 
the number of acres of land on which the taxes were unpaid 
should hâve been truly stated, and also the amount of taxes 
remaining unpaid. If thèse objections are not valid, there ia 
another still remaining, which renders the notice whoUy inop- 
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erative. The advertisement should hâve been inserted each 
week for six months in six papers designated by the act ; this 
was not done. In the Kennebea Journal there appear to hâve 
bëen but two insertions of the advertisement in each of the 
months of October, December, January, and February. There 
is no évidence of the notice having been published in the 
Portland Adcertiser after October, and some omissions are 
fonnd in the publications in the Easter:i Argus, as well as in 
the two papers printed in Bangor. Unless the notice required 
by the statute -was duly published in conformity to its require- 
ments, the treasurer had no authority to certify a list of 
unpaid taxes to the land agent, and he was without authority 
to sell the same and give a good title to the purchaser. 

The treasurer returned to the land agent that the taxes, 
both state and county, amounting to $100.94, were unpaid 
on 15,020 acres of land in this township for the years 1841 
to 1844, inclusive, and that officer proceededtoadvertiseand 
sell that number of acres, and no more. The ledger of the 
state treasurer states by whom the taxes were paid for each 
year, but does not always give the numbers of the lots upon 
which they were paid. The taxes for the years 1841 and 
1842 were frequently paid by the owners in subséquent 
years, and on referring to the ledger entries for those years 
it appears for which lots the taxes were thus paid by thèse 
parties for previous years, We can thus ascertain for which 
lots the payments were made during thèse four years. It 
appears from the ledger that the taxes for 1841 were paid 
upon 7,017 acres, in which were twice included lot 61, the 
tax upon which was paid for that year by both Cotton Lin- 
coin and J. G. Chase, and also lot 60, the tax upon which 
was also paid by both True Grreen and J, P. Martin. TJhese 
two lots, containing 400 acres, were thus duplicatedin ascer- 
taining the number of acres upon which the owners had paid 
the taxes. The 7,017 acres, therefore, should be reduced to 
this extent, leaving the taxes paid only upon 6,617 aères, aud 
unpaid on 15,423. The state treasurer's return of the niuu- 
ber of unpaid acres was, therefore, erroneous. Instead of 
16,026 acres to be sold for taxes, there were 15,423, and the 
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land agent had no authority to sell and eonvey the smaller 
number in discharge of the taxes remaining unpaid, thereby 
leaving over 400 acres exonerated from taxes by the sale of 
the property of others, in which the owners of the 400 acres 
are not shown to hâve been interested. 

No law ean be found which would authorize such proceed- 
ings. The property -was hôld in severalty. Every lot was 
proportionately encumbered by the tax according to the num- 
ber of acres it contained, and the 15,423 acres were charge- 
able with the whole of the unpaid tax ; but the resuit is that 
the 15,026 acres hâve thus been made to pay the tax upon 
the 15,423 acres, and one man'e debt bas thus been paid com- 
pulsorily from another's property, and for which no redresa 
is provided. 

The treasurer, in his notice) requirèd of the owners the pay- 
ment of both state and county taxes, giving the whole amount 
of the unpaid taxes ($102.96) without discriminating between 
them ; and in his return to the land agent, af ter specifying the 
amouut due for each year to both state and county, he aggre- 
gates them at $100.94, and the land was sold for the pay- 
ment of this amount, with interest and cost. It was conceded 
the county taxes were illégal for ail but one year, the amount 
assessed having been in excess of that authorized by the lég- 
islature, and there is no évidence in support of the county 
tax for that year, so that none of the county taxes are shown 
to hâve been duly assessed ; but the treasurer and land agent 
hâve always recognized the county taxes as of the samevalid- 
ity as the state taxes, hâve always claimed them in their 
advertisements, hâve demanded their payment from the 
owners, hâve finally sold the property on account of their 
non-payment, and retained their amount from the sale of 
the property, and the owner could only redeem his estate 
by payment of the amount for which the estate was sold. 

If the state undertakes to sell the property of a citizen for 
unpaid taxes, ail the taxes for which the sale is made must 
be valid and légal ; if not bo, no title is acquired by the pur- 
chaser. Such was the décision of the suprême court of this 
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fltate in 1 Gif. 339, (Elwell v. Shaw,) and it bas ever since 
been recognized by the courts. 

Most, if not ail, of thèse objections are alike applicable to 
the first three deeds under which the demandant claims. 
Fourteen thousand eight hundred acres were returned to the 
land agent by the state treasurer for unpaid taxes of 1845, 
and that number was advertised and sold in 1850. Seven 
thousand two hundred and seven were entered on the treas- 
urer's ledger as paid, but 600 acres are duplicated by the 
taxes on the same lots having been paid by both Barnes and 
W. E. Edwards, so that in fact taxes were paid only on 6,607 
acres, leaving 15,433 unpaid, while only 14,800 were returned 
unpaid and sold. 

So, for tax of 1846, 21,207 acres appear to hâve been paid 
for by the ledger of the treasurer, and only 700 acres were 
returned forfeited and sold for taxes; in fact, there were 
1,433 acres on which taxes for that year were not paid to the 
treasurer. The title of the demandant, under the deeds of 
1850 and 1851, is subject to nearly ail the objections which 
arise as to his title under the deed of 1849, and in the opin- 
ion of the court he did not acquire a valid title under either 
of said conveyances. 

By act of 1854 the treasurer was to sell and eonvey for- 
feited lands, and by his deed of September 27, 1854, he un- 
dertook to eonvey "ail the right, title, and interest of the 
state in 4,340 acres, by virtue of a forfeiture for non-pay- 
ment of its proportion of state and county taxes for the 
years 1849 to 1853, inclusive, in this township." This deed 
is invalid for varions reâsons: the sale was for both state 
and county taxes for each of thèse years, and there is no 
évidence of any valid county tax having been asaessed; the 
land was not forfeited, at time of sale, for taxes for 1853, 
as the owner had a right of rédemption for two years after 
the asseasment, and, by the act of 1854, the treasurer could 
only dispose of lands after forfeiture; the number ox acres 
of forfeited lands was not correctly stated, there being 
4,740 acres on which the taxes were unpaid, including the 
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jear 1853, instead of 4,340, the quantity advertiseà and sold; 
the land itselî was not conveyed, but only the right, title, 
and interest of the state. For thèse reasons, in the opinion 
of the court, the deed of 1854 was invalid. 

Some of the objections which hâve thus been considered 
hâve heretofore been presented to this court, and determined 
in accordance with this opinion. The opinion found in 2 
Curtis (Clarke v. Strickland, 493) was drawn by Judge Ware, 
but it was, without doubt, sanctioned and approved by Judge 
Curtis, as the same was reported by him without comment or 
dissent. It was then decided that if a tax was légal, and 
the land forfeited for non-payment, a subséquent act of the 
législature, giving further time for payment of the tax, was a 
waiver of the forfeiture, at least so far that the title under a 
tax sale must be made under this law. If the county com- 
missioners, in levying a tax, assess a larger sum than is 
granted by the législature, it renders the whole tax void. 
When the treasurer, in his advertisement, gave as the sum 
due the whole amount, including the county tàx, it was a fa- 
tal defect in the proeeedings, — the county tax, being illégal, 
was not due. When the land agent was direeted by the stat- 
ute to sell the land, and he sold ail the right, title, and inter- 
est of the state, such a sale was not in accordance with the 
statute. 

By three of thèse deeds, "the sale was only of the right, 
title, and interest of the state. " The other deed purports to 
convey 14,800 acres, but the advertisement only offered for 
sale "the right, title, and interest of the state in that num- 
ber of acres," and for this cause ail of thèse conveyances are 
deemed invalid. 

In Clarke v. Strickland it was also decided "that if a tax 
was légal, and the land forfeited for its non-payment, the for- 
feiture was waived by the levy of another tax after the title 
of the state had become perfect under the forfeiture." If this 
principle is correct, it would invalidate the title of the demand- 
ant to the larger portion of the township. 

The demandant claims that by the act of April 23, 1852, 
(chapter 172,) thèse deeds vested in the grantees a vaiid 



128 FEDBEAL EEPOETEB, 

title, "notwithetanding any irregnlarities in the notices, Oï 
failures to comply witli the provisions of the acts under 
■which the sales were made." Three of the deeds were exe- 
cuted before the passage of this act. Admitting that the 
state might waive any rights it might hâve to insist on such 
irregularities, it cannot be, that, by such action on its part, 
it can divest the title which the owners had at the date of the 
passage of the act. If thèse conveyances were invalid, by 
reason of thèse defects, and the owners still retained the title 
to their lands, the législature could not, by any act it might 
pass, deprive them of their property. So far as the interests 
of the owners were involved, the act was null and void. 

The suprême court of Massachusetts, in Slocum v. City qf 
Boston, October, 1880, Suffolk county, hâve passed upon an 
act of the législature of that state similar to that now under 
considération and adjudged it to be unconstitutional. That 
court had previously decided that certain advertisements of 
the coUector of Boston, of sales of lands for taxes, were not 
in conformity with the requirements of the statutes. There- 
upon, in 1878, the législature passed an act "that no sale of 
land for taxes heretof ore made should be beld invalid by rea- 
son of such defectin the advertisements," and the validity of 
this latter act was the question before the court in Slocum's 
Case. Buch législation did not receive the sanction of that 
court ; by it an owner was not deprived of his estate ; the sale 
was still invalid, notwith standing the legislature's attempt to 
remedy the defect ; and this décision is an express authority 
against the validity of chapter 172, so far as the title of the 
owners of the lots is involved. The last deed was executed 
subséquent to the passage of the act, but most of the objec- 
tions which are sustained by the court are alike applicable to 
ail the deeds, and are not dépendent on irregularities in the 
notice, or failures to comply with the provisions of the acts 
under which the sales were made. 

In Raymond v. Longworth, 14 How. 76, 78, the suprême 
court lay down the rule "that it is the duty of the fédéral 
courts to follow the décisions of the state courts on state laws 
regulating proceedings in cases of tax sales." 
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And the suprême court of Maine, in Tolman 7. Hobhs, 68 
Maine, 316, say: "It is claimed that the land in dispute was 
forfeited to the state for non-payment of taxes, and then sold 
by the state to the demandant. The proceedings creating such 
a forfaiture and sale are to be strictly construed." 

In that case the tax title was defeated because it did not 
appear that the treasurer complied with the law regulating 
the publication of the list of lands to be sold. 

This décision fully sustains the conclusions at which the 
court bas arrived in the présent case. By chapter 6 of Eevised 
Statutes, which were in force when the proceedings in that 
case took place, the land became forfeited to the state if the 
taxes were not paid within two years of the assessment, and 
when forfeited the treasurer was required to sell the same, 
after giving the notices prescribed. Chapter 172 of act of 
1852 is found to be substantially re-enacted by section 58, c. 
6, Eev. St. By this décision an owner of land, after the 
alleged forfeiture was incurred, and the land sold by the 
treasurer, was declared as still having an interest in the 
estate; that he could stand upon and claim the properfcy, 
unless the purchaser proved a full compliance with the tax 
acts, and there was nothing in the act of 1852, or section 58, 
of c. 6, which debarred him from relying on his former title. 

On page 23 of the argument for the demandant it is 
admitted that he must, in an action like the présent, rely on 
his own title, and in the opinion of the court it is fatally 
defective in many respects. 

Judgment for tenants for ail the lots not disclaimed by 
thera, with costs. 

v.4,no.2— 9 
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Anderson, Eeoeiver, etc., v. The Philadelphu Warehoush 

Company.* 

{CweuitCourt, E. T). Pennsylvania, October 26, 1880.) 

1. National Bank — Insolvbnot — Liabilitt of Shabe-Holder — 
Pledgeb of Stock — Tbansfbb to Président of Cobporation, 
Pledgke. — A. borrowed money f rom a warehouse company upon cer- 
tain stocks as collatéral, and it being suggested that tbe stocks ought 
net to remain in the name of A. transferred them to the président of 
the warehouse company. Bubsequently A. , desiring an additional loan, 
eent some national bank stock as collatéral transferred to the président 
of the warehouse company. The directors of the warehouse company 
objected to this transfer on the ground that the company might be- 
come liable as share-holders, and, at their requeat, the président 
transferred the stock to an irresponsible person in the employ of the 
warehouse company. The bank became insolvent. Eeld, that the 
warehouse company were not liable as share-holders unless they had 
authorized or ratified tJie transfer to their président as a transfer to 
them. Héld,fuHher, that whether they had so authorized or ratifted 
the transfer was a question of fact for the jury. 

Motions for new trial, and for judgment, non distante vere- 
dicto 

Tl'is was an action of assumpsit brought by the receiver 
of the First National Bank of Allentown against the Phila- 
delphia Warehoase Company to recover an assassinent of $20, 
a share upon 450 shares of the stock of said bank, of which, 
it was alleged, défendant was the holder. The évidence 
disclosed the foUowing facts: In November, 1871, W. H. 
Blumer & Co. desired to borrow money from the Philadel- 
phia Warehouse Company upon a deposit of stocks as col- 
latéral. One of the firm was introduced by a director of the 
warehouse company to T. Charlton Henry, its président, and 
a loan was negotiated upon the seeurity of certain gas 
stocks. The director suggested that the stocks should be put 
in some other name than that of W. H. Blumer & Co., and 
proposed that they be put in the name of the président of 
the warehouse company, which was accordingly done. About 
a month later, desiring to elïect an additional loan, W. H. 
*Heported by Frank P. Prichard, Esq., of the Philudelphia bar. 
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Blumer & Co. sent to the warehouse eompany a certifi- 
cate for 450 shares of stock in the First National Bank of 
AUentown, dated Deeember 27, 1871, in favor of "T. Charlton 
Henry, Près." This certifioate was received about December 
29, 1871. On January 2, 1872, the directors of the ware- 
house Company met, and the président brought before them 
this loan and certifieate. The board objected to the stock 
being held in the name of the président, because it might 
render the eompany liable as share-holders. On January 
3, 1872, the secretary wrote to W. H. Blumer & Co. ad- 
vising them that their draft for $10,000 had that morning 
been paid, and inclosing the certifioate for the bank stock, 
with directions to bave it transferred to the name of Dennis 
McCloskey. On January 6, 1872, in explanation of this 
letter, the président wrote to W. H. Blumer & Co. : "We 
hâve no need to borrow any money, nor do we expeot or 
intend to put this stock out of our hands, but the failure of 
one or two national banks lately led our directors to consider 
the clause in the national bank act which renders ail stock- 
holders liable in case of failure to pay up to the receiver the 
full amount of stock in their name, and on this aecount we ' 
determined to hâve the certificates of national bank stock put 
in the name of Dennis McCloskey, who is a boy in our office, 
taking his power of attorney to transfer the same." The 
transfer to McCloskey was executed on the back of the certifi- 
oate by the président of the warehouse eompany, and the 
seal of the eompany attaohed. Sometime afterwards Mc- 
Closkey left the employ of the warehouse eompany, and by 
their direction the stock was transferred to Francis Ferris, 
who was a elerk in their employ, and at the time of the 
transfer a minor. The warehouse eompany continued the 
loans to W. H. Blumer & Co., and to hold thèse sharea 
ais collatéral, until 1878, when the comptroUer of the cur- 
rency, finding the bank insolvent, appointed a receiver, and 
ordered an assessment of $20 per share. Neither the ware- 
house eompany, McCloskey, nor Ferris ever voted on the stock 
or received any dividends, but the dividends were reoeipted 
for éither-by W. H. Blumer & Ce, or by William Kern, one 
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of -the partners, in whose name the stock had been regie- 
tered previous to the transler to Mr. Henry. The plaintiff 
requested the court to charge the jury as foUows : "If the jury 
find that the corporation défendant held the 450 shares of 
the capital stock of the First, National Bank of Allentown 
as collatéral security for a loan to W. H. Blumer & Co. 
by transfer to «T. G. Henry, Président,' and then by the 
défendant to its irresponsible employé, for the purpose of 
avoiding liability as stockholders, the verdict must be for the 
plaintiff." 

The defendant's first point was as foUows: 1. That in 
order to recover in this case the plaintiff must establish as a 
fact that the corporation défendant became and was the 
holder of the 450 shares of the stock of "The First National 
Bank of Allentown," and that there is no évidence that the 
défendant was the holder of the said shares, and the verdict 
must be for the défendant. 

The plaintifif's point was affirmed, subject to the judgment 
of the court thereafter on the defendant's first point, and 
charged the jury to find for the plaintiff. 

The verdict was for the plaintiff for $10,026. Défendant 
filed motions for a new trial and for judgment non obstante 
veredicto on the point reserved. 

Geo. Junkin and Richard C. McMurtrie, for the motion. 

Preston K. Erdman and Edward Harvey, contra. 

Butler, D. J., (orally.) The authorities upon the ques- 
tion raised by this case may be divided into three classes : 
First, where the pledgee of stock bas taken a transfer of the 
stock direetly to himself , and has had such transfer registered 
on the books of the corporation. It has been held that in 
such case the pledgee is liable for assessments. Second,-wheie 
the pledgee has sought to relieve himself by making a trans- 
fer of the stock to an irresponsible third person. In such 
case he is liable. Third, where no transfer is made to the 
pledgee, and his name is not registered as owner, but the 
owner of the stock puts it into the hands of a third person 
to hold for the benefit of the pledgor and pledgee. In such 
case the pledgee has never been held responsible. . 
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When we looked at this case, our first thought was that wa 
must enter judgment for the plaintiff, ïor we were impressed 
with the belief that there was a transfer of the stock to the 
défendants, and that if was actuaily, or virtually, registered 
in the latter's name. But upon examining the évidence we 
were eonvinced that this was a mistake ; for, while it would 
seena from the record that it was submitted to the jury 
whether the transfer to Mr. Henry was with the consent of 
the défendants, and therefore a transfer to them, it really 
never was so submitted. The position taken by the parties 
on the trial was that the question was one of law. 

The plaintiff asked the court to charge that as matter of 
law the plaintiff was entitled to recover ; while the défend- 
ants asked for a charge that upon ail the évidence they were 
entitled to recover. It is évident that there was a question 
of fact for the jury, viz., whether the défendants consented 
to become share-holders, and whether the transfer to their 
président was with the understanding that it should be a 
transfer to them, or was subsequently recognized by them as 
Buch a transfer. There was évidence on both sides of this 
question, and the motion for a new trial must, therefore, be 
granted. 

McKennan, C. J., {oralhj.) There îs but one question in 
this case. We both agrée that the mère holding of this stock 
by the warehouse company, as pledgee, would not render 
them liable to assessment under the act of congress unless 
there was an agreement that the transfer to the président 
should be a transfer to them, or unless they recognized such 
transfer as a transfer to them. Tho only question is whether 
the company is a registered share-holder. The name of Mr. 
Henry appears on the corporation books. Whether the ware- 
house company is a share-holder dépends upon the anthority 
given to him by the company. There was évidence on both 
eides, and the question is one of fact for the jury. 
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Beadinô V. Texas & Paoifio Eailwat Co.* 

(Oiretiit Oomi, E- B. Penmylvania. October 26, 1880.) 

1. New Triai.— Verdict fou Too Small an Amount— When not Set 
AsiDE. — When, in the opinion of the court, tlie verdict should liave 
been for the défendant, upon the évidence, they will not, upon the 
motion of plàintifl, set aaide a verdict in his favor because its amount 
was less than the évidence ahowed him to be eutitled to, if entitled 
to recover at ail. 

Motion for New Trial, 

This was an action of assumpsît. The déclaration set forth 
an agreement by défendant to pay plaintiffs $10,000 for 
obtaining the consent of the bond holders of the Shreveport 
& Texas Eailway Company to a scheme of reorganization, 
and averred performance by plaintiff, and that subsequently 
défendants were satisfied with such performance, had paid 
plaintifif $4,000 on account, and had acknowledged a balance 
of $6,000 to be due. Plea, non-assumpsit, 

Plaintifif failed to prove, on the trial, performance of the 
contract on his part, but testified that défendants had waived 
the complète performance, and that they had paid him $4,000 
on account, and acknowledged that a balance of $6,000 was 
due. This testimony was contradicted by defendant's wit- 
nesses. The jury found a verdict in favor of plaintifif for 
$1,000. Plaintifif alone moved for a new trial. 

W. Henry Smith, for plaintifif. 

George Biddle, for défendants. 

McKennan, C. J., (orally.) . The plaintifif hère has circum- 
scribed his case within very narrow limits. He has by his 
déclaration bound himself to prove a promise between him- 
self and the défendants, by which the latter agreed, in con- 
sideration of whatever he did in performance of his contract, 
to pay him the balance he now claims. He has been per- 
mitted to présent his case to the jury in a double aspect 
— First, that his performance of his contract to obtain the 
signature of thèse parties to a paper to provide for the re- 
♦Ileported by Frank P. Pricliard, Esq.; of the Philadelphia bar. 
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organîzation of this railroad was acceptable to the défend- 
ants, and that so he was entitled to recover; and, secondly, 
the ground that no matter how he performed his contiact 
thèse matters were subsequently arrangea between the parties, 
and a promise had been made to pay the ascertained balance 
of |6,000. As to the above grounds I was unable on the 
trial to see how the jury could find for the plaintiff. As to 
the first ground, the plaintiff was permitted to go into that, 
although under his déclaration this was perhaps a mère mat- 
ter of inducement, He was permitted, howèver, to show, if 
he could, performance of the contract. Now, it must be ad- 
mitted that there was no actual performance of the contract 
proven. Taking ail the évidence, I thinkthe weight of it was 
against the plaintiff, and so presented it to the jury. 

On the second point, as to the subséquent arrangement 
between the parties, the testimony of the plaintiff was not 
direct. He did not swear that there was an actual ascertain- 
ment of this balance. He merely says he understood it so. 
He does not testify to any unqualified promise. Under thèse 
circumstances, a verdict in favor of the défendants would 
hâve been satisfactory to the court. Now, the jury erro- 
neously hâve found a verdict for a sum less than the plaintiff 
would hâve been entitled to recover if his case had been 
made out by satisfactory proof. But this is not prejudieial 
to the plaintiff. It does not do him any wrong. He bas no 
right to complain. We do not sit hère to correct formai 
errors made by the jury that do not hurt any one. The par- 
ties who are injured by this verdict are the défendants, not 
the plaintiff. But the défendants do not move for a new 
trial. The jury might hâve found a verdict generally for the 
défendants, but because the jury hâve given the plaintiff 
what he is not entitled to, it certainly does not lie in the 
mouth of the plaintiff to allège any wrong, nor is it the duty 
of the court to set aside the verdict. 

Motion refused. 



136 FEDERAL P.BPOETEB. 

Spindlb V. Shbevb and others. 

(Circuit Oourt, Jf. B. JUinoi». , 1880.) 

L Trost — Childeen — Ckeditors. — The owner of property has the right 
to provide that Ms estate may be held in such a way that Ms cMldren 
may reçoive the renta and profits of it during their lives, so as not to 
go to tlie beneflt of creditors, if they should be improvldent or unfor- 
tunate. 
liicMs V. Bâton, 91 U. 8. 716. 

2. Same— 8ame — Samb. — ^In such case it îs not necessary that a wiD 
should déclare in terms that the property is to be held free from cred- 
itors, where such latent is sufflcieutly manifest from the language 
xised 

Gwynn Garrett, for complainant. 

Charles A. Qregory, for défendants. 

Dbummond, g. J. Thomas T. Shreve, of the city of Louis- 
ville, Kentucky, during hia life-time, was the owner of some 
real estate situated in Chicago, and made his will, under 
■which the question in this case arises. At the time of his 
death he left several children, and for them he made this 
provision in his ■will : "As soon after my death as it can be 
conveniently done, I wish my exécuter, after first setting apart 
a fund sufficient to pay the above-named spécial devises and 
incidental expenses, to make out a fuU and complète list and 
Bchedule of ail my estate, of every character and description, 
real, personal, and mixed, in the state of Kentucky and else- 
where, and hand the same to the foUowing-named persons, 
to-wit, James W. Henning, A. G. Badger, and A. Harrip, who, 
or any two of them, I désire to proceed to value it and divide 
it into five equal shares, upon the prineiples hereinbefore indi- 
cated. One-half of each share (which half I wish to be ineome- 
paying real estate) I désire to be set apart and conveyed to a 
trustée, to be held for the use and benefit of each child during 
his or her life, and then descend to his or her heirs, without 
any power or right on the part of said child to encumber said 
estate, or anticipate the rents thereof. But said trustée shall 
collect said rents, and, after paying taxes, Insurance, and 
keeping the property in repair, pay the rent to the child in 
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person, quarterly, or as the same may be colleeted, according 
to the tenns of the lease. The other half of each share I 
wish conveyed to each child in fee, to do with as he or she 
may please. " 

One of the children, Charles TJ. Shreve, became bankrupt 
after the terms of this part of the will were complied with, 
and after a certain portion of the estate was conveyed to a 
trustée for his benefit, in which were the lots of land situated 
in Chicago, so that the trustée, at the time that Charles U. 
Shreve became a bankrupt, held thèse lots as ti^ustee, under 
this provision of the will; and the question made by the bill 
filed by the assignée is whether Charles U. Shreve had such 
an interest in this property that it passed to the assignée, and 
Bo could be held for the benefit of the creditors, or whether it 
was an estate which was to be held for his personal benefit 
for life, and over which he had no power or control, and which 
could not go for the benefit of his creditors. 

I hâve corne to the conclusion that under the provisions of 
this will there was no estate which passed to the assignée, 
but that the property in Chicago is to be held by the trustée 
to whom it was conveyed by the executor, for the benefit of 
the son during his life, and that the rents and profits of the 
estate are tô be paid over to him personally, and that he has 
no power to transfer any interest which he has in the estate 
BO as to defeat the provisions made in the will. 

This will is attacked on the ground that the provision made 
for the son is contrary to public policy, and is, therefore, inop- 
erative and void. I hardly think the authorities warrant that 
conclusion, and, if they do not, then the only question is,. 
what is the légal effect of this provision in the will, and 
what was the testator's intention in relation to the estate 
which was to be held by the trustée? The authorities col- 
leeted in the case of Nichols v. Eaton, 91 U. S. 716, show that 
it was compétent for the testator to make such a provision as 
this, nàmely: to déclare by his will that his estate, or any 
portion of it, might be held for a child's sole benefit dur- 
ing life, and in such a way that it could not be reached by 
creditors. I think the authorities cited establish, and stteli. 
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clearly seems to be tlie opinion of the suprême court of the 
United States, that the owner of property bas the right to 
provide that his estate may be held in such a way that his 
children may receive the rents and profits of it during their 
lives, so as to not go to the benefit of creditors, if his children 
are inaprovident or unfortunate, It seems clear to my mind 
that was the purpose of the testator in this case. It is true 
that he does not make use of the language employed in some 
of the wills which hâve corne under the cognizance and exam- 
ination of the court, where they hâve declared that the prop- 
erty is to be held free from creditors ; but I think language 
equally explicit bas been used in this clause of the will to 
ehow that was the intention of the testator. Looking at the 
gênerai scope of the provisions that he made in relation to 
his children, this is manifest. For instance, he provides 
that certain portions of his estate shall be conveyed to trus- 
tées, so that one-half whieh he intends for the benefit of his 
children shall be conveyed to them absolutely, in fee, to be 
disposed of as they may see lit, thus giving them the absolute 
control over one-half of the estate which he directed to be held 
and enjoyed by his children. As to the other half, the will 
says that should be held in such a way that his children, 
during their lives, should not hâve control over it. The trus- 
tée is to hold it for the use and benefit of eaoh child during 
his or her life, and then it was to descend tO his or her hoirs, 
without any power during ail this time, or right on the part 
of said child, to encumber the estate or anticipate the rents 
thereof. 

The object seemed to be to deprive the child of any power 
over the estate. It was to be held by the trustée. The child 
had no right to encumber the estate, or even to anticipate the 
rents accruing from it. And then, again, as if to render it 
perfectly clear, this additional clause is inserted: "The trus- 
tée shall coUect said rents, and, after paying taxes, Insurance, 
and keeping the property in repair, pay the rent to the child 
in person." My opinion is that, under this clause of the will, 
and under the deed of trust which the trustée has, and by 
which he holds the property in controversy in this case, he 
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cannot folio* any direction or order wliich the cliild may give, 
or any instruction as to the rents whatever, but that he is bound 
to pay the rents to the child in person. The language of the 
■will is, he must "pay the rents to the child in person, quarterly, 
or as the same may be collected." Now, if that is the object 
of the will, and if that is the duty of the trustée, as it seems 
to me it clearly is, then I do net see how any action of the 
child in relation to the disposition of the rents can defeat the 
purpose of the testator, or can remove from the trustée the 
obligation which is devolved upon him by the will, to pay the 
rents to the ohild in person. And so, by the terms of thia 
■will, it was the intention of the trustée to déclare that, as to 
one-halî of the provision he made for eaoh child, that was to 
be a Personal provision, and the rents and profits of the estate 
were to be paid to the child alone. And so, without going 
into the question as to the effect of the deed whioh the child 
bas made, and whlch is attacked on the ground that it was 
fraudulent, or into the effect of any directions or instructiona 
that he may bave given in relation to the estate, I hold that 
it clearly is the duty of the trustée to pay thèse rents to the 
child in person, and that no interest in the estate passed to 
the assignée. Hence, the bill must be dismissed. 



Kf;TcHUM and another v. Bi.ack River Lumbër Company and 

others. 

(Cwcuit Court, W. D. Wisconsin. , 1880.) 

1. REMovAi^-CoNTROvEnsT—STrpuLATioN— Issue— EquiTABLB Suit — 
Légal CijAim — Refebbncb — ïbial. 

In Equity. Suit to set aside and cancel a mortgage. 
Motion to remove cause. 

M. P. Wing, G. C. Prentiss and G. W. Gâte, for plaintiffs. 

Cameron, Losey é Bunn, for défendants. 

BuNN, D. J. This action was begun in the circuit court of 
La Crosse county, Wisconsin, April 8, 1880. Thç plaintiffs 
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are citizens of Wisconsin. The Black Eiver Lumber Company 
is a corporation created under the laws of Wisconsin. The 
défendants are citizens of lowa. The action is in equity, and 
brought by the plaintifs, who are corporators and stockhold- 
ers in the Black Eiver Lumber Company, against said Com- 
pany and against the other défendants, who, except the Bank 
of .Fort Madison, are also stockholders in said company, for 
the purpose of setting aside and cancelling a certain chattel 
mortgage given and executed by the lumber company on March 
29, 1880, and recorded in the proper office on AprH 1, 1880, 
to the défendant the Bank of Fort Madison, upon a large 
quantity of logs, being ail the logs eut by said company dur- 
ing the winter of 1879 and Ï880, to secure the sum of $65,- 
000 of cash advanced, claimed to be made by said bank to 
the company to carry on its business, and also to enjoin the 
défendants from taking possession of the logs, and for the 
appointment of a receiver to take charge of ail the logs, lum- 
ber, and property of the company, of whatever nature, and 
manage and control and sell and dispose of the same for 
the interest of ail coneerned. An injunction as prayed for 
■was issued at the commencement of the suit. On April 17th 
foUowing the parties, by their attorneys, entered into a stip- 
ulation by which it was agreed that William E. Sill should 
be appointed by the court as receiver in the case, with ail 
the usual powers of receiver, and in addition the power to 
manage and control the property, aud sell and dispose of the 
same in the usual course of tfade, for cash or on crédit, and 
apply the proceeds to the payinent of the company's debts in 
Buch order of préférence as in the opinion of the receiver 
should be just, and as the court might direct; also, that as 
soon as such receiver should be appointed and his bonds ap- 
proved that the mortgage to the défendant bank should be 
cancelled, but that ail sums of money advanced by the bank, 
whether bef ore or after the exécution of the mortgage used in 
caring for and preserving the property, or in payment of the 
debts of the company, should be a charge against the com- 
pany. The receiver was appointed on the same day, and 
took charge of the concerns of the company. It was after- 
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wards stipulated by the patties and ordered by tîie court that 
the receiver be authorized and directed to investigate the 
amount, validity, and lonafides of any and ail claims against 
the Company. On July 14th the Biank of Fort Madison, by 
its attorney, filed a pétition setting forth the indebtedness to 
it and to others of the compaiiy, and the giving of the chattel 
mortgage as a necessity to raise money to carry on the busi- 
ness and pay the debts; that the eompany was out of funds 
and wholly unable to meet its obligations, or to pay the claims 
which were liens on the logs; that the laborers who put 
ia the logs and the persons who furnished supplies were 
pressing their claims ; that the eompany was insolvent and 
had stopped payments; that the property of the eompany 
consisted of pine logs in Black river which were running 
down that river in the spring; that the eompany could not 
raise money to employ men necessary to care for the logs, and 
that the property was in danger ojf being scattered and de- 
stroyed; that after the mortgage was given the said défendant 
took possession of the logs and run them down the river, hif- 
ingand paying meh, and fumishing supplies for the purpose, 
thus preserving the property for the receiver of the eompany 
and the creditors, and in so doing advanoing $24,584.16, 
which the bank asks shall be adjudged a just olaim against 
the eompany and paid as a preferred daim. 

On July 16th, by order of the court, the matters chàrged in 
the pétition were referred to Thomas A. Dyson to take testi- 
mony and report the same to the court. Afterwards, on 
August 6th, the order of référence -was modified so as to re- 
strict it to the taking of such évidence as might be offerëd, 
leaving it to the parties to take the dépositions of witnesses 
to be used upon the hearing in the usual way. On Septém- 
ber 6th the défendant the Bank of Fort Madison filed an 
answer to the complaint, among other things setting up the 
claim covered by its préviens pétition, and demanding that it 
be adjudged to be a preferred olaim, and also a pétition pray- 
ing a removal of the case to this court. 

The defendant's counsel now move to bave the cause dock- 
eted in this court, which motion is resisted by the plaintiffs 
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npon several grounds : First, that the stipulation by whicb 
a receiver was appointée! and the chattel mortgage cancelled 
put an end to the controversy; êecond, that the claim of the 
défendant bank, set up in its pétition and answer, is a légal 
counter claim, and not triable in an equity case; third, that 
there has been no issue joined on the defendant's answer or 
pétition, and therefore there is no controversy ; fowrth, that 
the défendant, by stipulating to hâve the pétition referred to 
take testimony, and by appearing before the référée and taking 
testimony, has waived its right of removal. 
I think neither of thèse objections good. 

1. The stipulation did not put an end to the controversy. 
It but changes its form and scope in a degree. The suit and 
much of the controversy still remains. The mortgage itself 
is not in issue, but the settlement of the affairs of the lumber 
Company, under a receivership, as well as the just grounds, 
validity, amount, and préférence of the claim of the bank 
over the creditors, are still unsettled, and on controversies still 
pending, if not fully at issue. 

2. That thèse controversies are not as fully at issue as they 
might be by the filing of a reply, is no objection to a removal. 
If no reply should ever be filed it would still be incumbent on 
the défendant to establish, by proof, the just amount and 
grounds of its claim, and to satisfy the conscience of the 
court in regard to its alleged right of préférence. It is not 
like a mère default when there is no judicial function to be 
performed. 

3. The objection that the claim of défendant is a légal claim 
and cannot be tried in this suit is untenable. Considered as 
a légal claim, it is still a proper matter of controversy in a 
suit where one of the express objecta is to close up the 
présent afïairs of the company, so far as the sale of the prop- 
erty and payment of the debts are concerned. 

The court might, in such a case, order the issue to be tried 
by a jury, upon the law side of the court, but the fact of its 
being a légal, as distinguished from an équitable, elaim, has 
no bearing upon the question of the right of removal. But 
I think in a suit in chancery, like this, the claim which the 
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bank makes is an équitable claim, and prôperly set up and 
made in the manner it is. Wbether it is weli founded or not 
is one of the controversies in the case, and which properiy 
exists betwèen the Bank of Fort Madison and the Black 
Eiver Lumber Company, and which can be whoUy settled and 
determined, as between them, within the meaning of the 
second subdivision of section 2 of the removal act of 1875 ; 
as it is well settled that the position of the parties on the 
record, as to being plaintiff or défendant, is not material, 
provided there is such a controversy. 

The lumber company as well as the bank are named in the 
complaint as défendants. But this controversy is substan- 
tially between the bank as plaintiff, and the lumber company 
as défendant, and may be determined whoUy as between them 
without the présence of the other parties, though, as stock- 
holders, they would hâve an indirect interest. That interest 
is legally and fully represented by the corporation. 

4. The référence of the pétition to take testimony was not 
a trial of the case in any sensé, so as to preclude a removal. 
Other évidence was to be taken upon déposition, and the final 
hearing was to be before the court. The pétition for removal 
was made in proper time, and makes a clear case on its face 
for a removal, and there is nothing in the record to contra- 
dict the facts there set forth, and if the plaintiff wishes to put 
them in issue he can only do it by plea in abatement to the 
jurisdiction, in this court. 

The case will be docketed in this court. 



Candee & Cô. V. The Citizens' Instieancb Co, 

{Circuit Court, D. Conneetieut. , 1880.) 

1. Insurance— PoLicY— Oral Promise— Custom— Evidence. 

Motion for a new trial. 

Shipman, D. J. This is a motion for a new trial of an 
action at law upon an insurance policy. The case was tried 
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to the jury and a verdict was directed for the plaintifif. As 
the questions which are actually presented ia the bill of ex- 
ceptions are neither novel nor intricate, it is not necesaary, 
in my judgment, to consider them at length. The questions 
are fourfold. 

1. Was évidence admissible to show an oral promise or 
agreement, alleged to hâve been made by the plaintiff prior 
to the issuing of the policy and not inserted therein, that 
upon the future happening of a certain event the policy should 
beeome void ? The policy was issued in accordance with the 
permission and authority conferred by the défendant. There 
was no mistake in its terms, which were clear and definite. 
The défendant did not intend to insert the oral condition in 
the policy. The policy did contain numerous express condi- 
tions, upon the happening of which it should beeome void. 
The décision in Insurance Company v. Mowry, 96 U. S. 544, 
is décisive upon the point. 

2. Was évidence admissible of an alleged custom of Insur- 
ance companies, alleged to hâve been known to the agent of 
the plaiatiff, that upon the happining of a future event the 
policy should beeome void, which condition was not inserted 
among the numerous, detailed, and clearly-expressed condi- 
tions subséquent to the policy. This unexpressed condition 
was, in my opinion, inconsistent with the written terms of the 
contract, and waa excluded therefrom by necessary implica- 
tion, for the policy apparently fully expresses the terms upon 
which it was issued, and the conditions upon which it was to 
beeome void. It is not admissible to add to the carefully- 
drawn and accurately-defined provisions of an express con- 
tract, like an Insurance policy, a new stipulation contained in 
an unexpressed custom. Partridge v. Ins. Co. 15 Wall. 573 ; 
Oelricks v. Ford, 23 How. 49. 

3. Should the question of termination.by mutual consent 
hâve been submited to the jury ? It is not necessary to con- 
sider whether this defence was set up in the notice, for the 
évidence of termination by consent was so scanty that there 
was no real question to submit. Pleasants t. Faut, 22 Wall. 
116; Commissioners v. Çlark, 94 U. S. 278. 
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4. Nothing need be said in regard to cancellation, because, 
upon the defendant's testimony, the policy never was can- 
celled, even under the usages of Insurance companies and 
agents in the city of New York. 

The motion for a new trial is denied, and stay of exécution 
is removed. 



West, Bradley & Cary Manuf'g Co, v. Ansonia Brass & 

COPPËR Co. 

ipironit Court, D. Connœticut. , 1880.) 

1. GONTBACT — ^WABiBANTy OF QUALITT. 

Assumpstt. 

Charles B. Ingersoll, for plaintiff. 

Wooster é Torrance, for défendant. 

Shipman, D. J. This is an action of gênerai assumpsît which 
■was tried by the court, the parties having by agreement 
waived a trial by jury. The plaintiff's account, upon which 
the suit was brought, is for clock springs of varions kinds which 
were f umished by the plaintiff to the défendant between- July 
8, 1876, and February 23, 1876, upon the defendant's orders. 
The principal of the account was $1,552, It is not denied 
by the défendant that it received the goods which were thus 
furnished, and that they hâve not been paid for. The defence 
is the recoupment of damages resulting from the breach of 
the plaintifs warranty of the quality of the clock spring 
which it sold to the défendant. 

In the summer of 1874 the plaintiff, through Mr. Àlanson 
Cary, ita authorized agent, solicited from the défendant orders 
for clock springs. The défendant was largely engaged in the 
manufacture of clocks. The plaintiff was an extensive steel- 
spring manufacturer, and had just commenced to make pol- 
ished clock springs. The défendant had been buying its 
springs from Edward E. Dunbar, of Bristol. The Dunbar 
spring was of excellent quality and had a good réputation. Mr. 
Carey, before any orders were given, shqwed the défendant 

v.4,no.2— 10 
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his samples of springs and received spécimens of the Dunbar 
spring, and had two interviews with tlie defendant's superin- 
tendent and the foremân of the movement department at 
Ansonia, and one interview with the superintendent and the 
New York agent at New York. At Ansonia, Mr. Cary said 
that he (meaning the plaintiff) would guaranty his springs 
to be equal to the Dunbar spring, and that they would run 
more' evenly than those which the défendant was using. It 
was understood that plaintiff' s springs would be but seven 
and a half feet in length, while the Dunbar spring was nine 
feet long. The représentation and the guaranty of Cary 
were that his seven-and-a-half-foot spring would be equal in 
efficiency to the nine-foot spring of Dunbar. The eight-day 
spring of Dunbar ran with uniformity at least eight days. 
This guaranty was given as an inducement to the défendant 
to beoome the plaintiiï's customer. The additional induce- 
ments were a lower price than that of the Dunbar spring and 
an exchange trade. 

While thèse negotiations were going on, and before any 
orders had been given to the défendant, Mr, Cary sent défend- 
ant, on September 24, 1874, one of the plaintiff's clock springs, 
and wrote the défendant, among other things,"a8 follows : "One 
thing we can guaranty, that they [the springs] will run more 
uniform than anything you hâve ever used, and will, also, 
guaranty them equal to any French spring made." 

Samples were sent by the plaintiff and tested to a certain 
extent. Thèse negotiations finally culminated in an expéri- 
mental order for 500 springs, about November 1, 1874, 
which were sent November 12, 1874, and the défendant 
replied that he would bave them thoroughly tested and give 
a décision. The test was apparently satisfactory, for orders 
foUowed and continued to be given until February 23, 1876, 
at which date goods to the amonnt of about $14,450 had 
been furnished and had been paid for, with the exception of 
the bill of $1,552, now in suit. During the first part of the 
time, modifications in thickness and in minor particulars 
were suggested or directed by the défendant, which sugges- 
tions were complied with. 
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The représentations which were made by the plainliff were 
not mère expressions of opinon, but amounted to a Marranty 
of quality ; and this warranty was not intended to be tempo- 
rary, and to terminate with the sélection of particular sizes 
and dimensions, but it was intended to be a guaranty, for a 
reasonable time after the défendant had given its custom, 
that the plaintiff's springs should be equal in quality and 
efûeiency to the Dunbar springs of nine feet in length, which 
were used for the same respective purposes. The défendant 
did not test its movements except by starting them in run- 
ning order, They were speedily put into cases, or they were 
boxed and sent to the New York office. There the movements 
were fitted and were set running. The eight-day movements 
ran eight days and no imperfection was apparent. They 
were sold to wholesale dealers, and by them to retailers. 

After awbile complaints began to come back to the défend- 
ant in regard to thèse clocks, and it was >discovered that the 
springs 4ost their elasticity after being wound a number of 
times, and, being seven and a half or eight feet long, they ran 
down before the expiration of the eight days. There was a 
want of permanent power in the spring, but to what the lack 
was due the plaintiflF's witnesses did not know. This defect 
existed only in the eight-day springs, and it existed both in the 
time and strike springs. Clocks were retnrned, orders were 
countermanded, and défendant subjeeted to annoyance, loss 
of réputation, and to direct pecuniary damage. The testi- 
mony as to the gênerai annoyance to which it was subjeeted 
by reasûn of this imperfection was abundant. The évidence 
as to items of direct pecuniary damage* was not abundant. 
The plaintiff's bill and interest thereon, to September 25, 
1879, was $1,984.55. The immédiate and direct pecuniary 
damage to the défendant, resulting from the plaintiff's breaeh 
of warranty upon said eight-day clook springs, was, with inter- 
est from the dates of the respective items of damage, at least 
the sum of $1,984.55, and I do not find affirmatively that it 
exceeded said sum. 

I therefore find the issue for the défendant, and that 
judgment should be for the défendant to recover its costs. 
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Ondebdonk V. Fannino and another. 
(Circuit Court, E. B. New York. , 18S0.) 

1. iHFRiNOEMEitT — Pkeliminabt Injukction. — A motioa for a prelimînary 

injunction will be" granted to restrain the manufacture and sale of 
lemon squeezers with a conical orflat bed, upon the ground that they 
inf ringe a patent for similar lemon squeezers with a convex bed, where 
Buch patent was issued originally to the défendant and sold by hia 
wife, together with the tools and stock, to the plaintlfl. 

2. Bamb — NovELTY — Vbndob aitd Vendée— In such case, on such mo- 

tion, the défendant will not be heard to dispute the novelty or utility 
of the invention described in the patent. 

Foster, Wentworth é Poster, for plaintiff. 

E. H. Brown and E. M. Wight, for défendants. 

Benediot, D. J. This case cornes before the court upon a 
motion for a preliminary iûjunction to restrain the défendant 
from making and selling certain forms of lemon squeezers, 
npon the ground that they infringe upon a patent for an 
improvement in lemon squeezers issued to Joséphine P. Fan- 
ning and Isaac Williams, as assignées of the défendant John 
Panning, dated July X5, 1879, and numbered 217,619. 

The plaintiff' s patent was originally issued upon the appli- 
cation of the défendant and his oath that he believed himself 
to be the original and first inventer of the improvenient 
described in the patent issued in accordance with such appli- 
cation, Subsequently Joséphine P. Fanning assigned her 
one-half interest in the patent to the plaintiff. Therôafter 
Isaac Williams assigned to the plaintiff the undivided third 
part of his interest in the patent. Williams, having refused 
to join as complainant in the bill, has been made a défend- 
ant ; but John Panning alone is charged with having infringed 
the patent. 

There is no controversy in regard to the description of the 
machines which the défendant John Fanning is making. They 
are in two forms, each form precisely similar to the machine 
^ described in the plaintiff's patent, with the single exception 
that the perforated bed, on which the lemon is placed when 
Bubjected to the action of the presser, is in one case slightlj 
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conioal in form, ahd in the other flat, while in tlie plaintiff's 
machine this bed is slightly convex. Upon a motion like the 
présent, when the défendant is the original inventor of the 
plaintiff's machine, upon whose application the patent was 
issued, and where the patent was sold to the plaintiff under 
the circumstances stated in the moving papers, no injustice 
■wiU be done by refusing to permit the défendant to be heard 
to dispute the novelty or utility of the invention described in 
the patent, The only question that I feel bound to consider 
upon thia motion is whether the machines being made by the 
défendant constitute an infringement of the plaintiff's patent 
upon which the plaintiff sues, The contention on the part 
of the plaintiff is that thèse machines do infringe upon the 
third and fourth claims of that patent. Thèse two claims of 
the plaintiff's patent are for a combination of certain old 
éléments in such a way as to produce certain résulté. As 
before stated, the défendants' machines présent the same 
éléments, combined in the same way, as in the plaintiff's 
machine, save only that in the défendants' machine the form 
of the bed is différent. In regard to the machines made by 
the défendant, wherein the bed is slightly conical, it bas been 
but faintly denied that the action of the machine is shb- 
stantially similar to plaintiff's machine. It is manifést that 
it produces the same resuit in the same vr&y. The conioal 
bed in the défendants' combination is the équivalent of the 
convex bed in the plaintiff's combination. No invention "was 
required to substitute a conical bed for a convex bed, nor was 
any différent resuit attained thereby. This form of machine, 
therefore, is an infringement upon the plaintiff's patent, and 
as to this form the plaintiff is entitled to an injunction. In 
regard to the other form of machine made by the défendant, 
where the perforated bed is flat instead of convex, as in the 
plaintiff's machine, the identity is not so obvions as in the 
case of the conical bed, but I incline to the opinion that this 
form is also an infringement upon the plaintiff's patent. 
The effect of the convex form of perforated bed in the plain- 
tiff's machine is to spread the lemon when subjeoted to the 
action of the presser; and there is évidence in the moving 
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paperâ that a îemon placed upon a flat bed of the defendant's 
machine, when subjected to the opération of the presser, will 
be spread out'in the same manner as in the machine when 
the bed is convex. If this be the fact, ail the other points of 
the machine being the same, it is not seen how it can be suc- 
cessfully contended that making the bed flat instead of slightly 
convex, as in the plaintiff's machine, changes the combina- 
tion or avoids the plaintiff's patent. But it is said if a flat 
bed be held to be the équivalent of a conical bed, the plain- 
tiff's patent is void for want of novelty ; and several patents 
hâve been put in évidence which it is supposed anticipate 
the plaintiff's patent, unless it be confined to the convex bed. 
I do not, however, discover in any one of thèse prior patents 
the combination described in the third and fourth claims of 
the plaintiff's patent, considering thèse claims to cover a 
combination having any form of perforated bed that will 
spread the Iemon when subjected to the action of the presser. 
But if there be a doubt hère, the plaintiff is entitled to the 
benefit of it upon the motion. Under the circumstances of 
this case, equity requires that the défendant, upon whose 
application the plaintiff's patent was grarited, and whose 
wife sold the patent, together with tools and stock, to the 
plaintiff, and who is whoUy insolvent, should not be permitted 
to make machines so nearly similar to that described in the 
plaintiff's patent, and, by disposing of them at a lower price, 
destroy the value of the property bought of his wife, until 
bis right to do so has been established by final decree, and 
this the more when, as hère, the défendant is the only person 
who disputes the plaintiff's claim to the exclusive right to 
make such machines. 

The motion for injunction is therefore granted. 
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HowES and others v. McNbal. 

{Circuit Court, N. D. New York. , 1880.) 

1. Patent — Evidence— File "Whappees. — File wrappers are not compé- 
tent as évidence, in a suit on a patent, to show the réduction to prac- 
tice and use of inventions claimed to be prier, so as to invalidate such 
patent. 

C. E. Sprague, for plaintiffs. 

W. S. Farwell, for défendant. 

JRlatchfoed, C. J. In this case a motion is made by the 
défendant that copies of three file wrappers, contents, and 
drawings, in the matter of three several letters patent, may be 
made a part of defendant's exhibits and proof s, with the same 
eiïecè as if they had been put in évidence when said three 
letters patent were put in évidence, or that the suit be referred 
back to the examiner, with leave to the défendant to intro- 
duce such évidence, or that it be referred back for both par- 
ties to introduce further proof s; and that the interlocutory 
decree made herein be so far opened as that the défendant 
hâve leave to reargue the case, after such new évidence shaU 
hâve been received, with the same effect as though the same 
had never been argued. 

The object of introducing in évidence such file wrappers 
is stated to be to show that the inventions deseribed in the 
several patents were made at dates as early as the oaths to 
the spécifications. That is not the proper way to show the 
réduction to practice and use of the inventions claimed to be 
prior, so as to invalidate the plaintiffs' patent. That must be 
shown by direct évidence of the construction and use of the 
machines. Nothing from the patent-office oan be admitted 
in évidence of earlier dates than the patents. AU such évi- 
dence would be hearsay and secondary. A patent is allowed, 
by statute, to speak as a public grant; but the preliminary 
papers are merely the déclarations of third persons not par- 
ties to this suit, or connected with them in interest or title. 
The évidence is not compétent. 
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It may be added that if the three file wrappers were com- 
pétent as évidence, no sufficient légal excuse is shown for not 
having socner applied for leave to introduco them. 

The motion is denied in ail its branches. 



Cbowell, Master of Steam-Ship Eoman ». The Bohooneb 
Thbresa Wolf.* 

{District Court, B. D. Pennsylvania. Ootolier 1, 1880.) 

1. Admiealtt— Ueoss Libel— Abmibaltt Kulb 53— Whbn Claims do 
KOT Akise from 8ame Oausb of Action.— Upon a libel in rem, flled 
for damages caused by a collision, a cross libel cannot be sustained 
for salvage on account of services rendered to the injured vessel af ter 
the collision. Such a claim does not arise out of the cause of action 
on which the libel is founded, within the meaning of the flfty-third 
admiralty rule. 

In Admiralty. 

In thia case a libel in rem had been filed by the master of 
the schooner Theresa Wolf against the steam-ship Roman, for 
damages caused by a collision off Great Egg harbor, alleged 
to hâve been occasioned by the négligence of those in charge 
of the steam-ship. The owners of the latter filed an answer 
denying négligence on the part of the steamer, and alleging 
that the cause of the accident was the neglect of those in 
charge of the schooner to exhibit a torch. Subsequently, 
the schooner not being within the jurisdiction of the court, a 
cross libel was filed by the master of the steam-ship, on behalf 
of himself and of the crew and of the owners of the steam- 
ship, alleging that when the collision oecurred the master and 
crew of the schooner abandoned her, whereupon the master 
of the steam-ship sent men on board, fastened a line to her, 
and towed her into New York harbor, for which services he 
claimed ë'alvage, and asked that the original libellant might 
be ordered to enter security in the usual form and amount, 

•Reported by Frank P. Prichard, Esq., of tlie Philadelphia bar. 
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or that proceedings on bis lîbel might be stayed, nnder ad- 
miralty rule 53 of the United Btates suprême court.* 

To tfaîs cross libel the orignal libellant filed inter alîa tha 
following exception: 

Second. Beoause the cross libel in thîs case does not con- 
tain such counter claim arising out of the same cause of ao- 
tion for whioh the original libel was filed, as is contemplated 
by rule 63 of the suprême court in admiralty. 

John A. Toomey, (Henry B. Edmunds with bim,) for excep- 
tions. 

H. O. Word, contra. 

BuTLEB, D. J. The second exception is vreU taken. The 
claim set out in the cross libel does not grow or arise ont of 
the cause of action on which the libel is founded. The case is 
not, therefore, embraced in the fifty-third admiralty rule pre- 
Boribed by the suprême court. 

Cross hbel dismissed. 



FoFB and others v. Thb Swiss Llotd Ins. Coi 

{District Court, D. Oalifomia. October 13, 1880.) 

1. BœAwoETHiHBBa— Implied Wabeahtï— Bebaoh— Tebsei. IjKPBOyroED 
WTTH Gbodkd-TaceiiB Bbabokably Fit fob thb Exiobhcibs or ▲ 
VoTAOE— Civil Code op Oaufobnia, H 2681, 2683. 

Libel on Policy of Insurance. 

Hall McAllister, for libellants. 

Milton Andros, for respondent. 

HoFFMAN, D. J. Section 2681 of the Civil Code of Califor- 
nia is as follows : "In every marine Insurance upon a ship, or 
freight or freightage or upon anything which is the subject of 

•Rule 53 iB as follows : " Whenever a cross libel is filed upon any 
counter claim arising out of the same cause of action for which the origi» 
nal libel vas filed, the respondents in the cross libel shall give security in 
the usual amount and f orm to respond in damages, as claimed in said 
CTosa libel, nnless the court, on cause shown, shall otherwise direct ; and 
ail proceedings upon the original libel shall be stayed until such gecurity 
shall be given." 
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marine insùranee, a warranty is implied that the sliip is sea- 
worthy. " 

Section 2683 : "When the insurance is made for a speci- 
fied length of time, the implied warranty is not complied 
with unless the ship be seaworthy at the commencement of 
every voyage she may undertake during that time." 

The policy in this case contains the following clause : " Thir- 
teenth. It is hereby further agreed by and between the assured 
and insurers that the provisions of the Civil Code of Califor- 
nia shall be conolusive and binding as regarding the warranty 
of seaworthiness, liability of insurers in case of prior, subsé- 
quent, or simultaneous insurance, and such other questions 
as are therein legislated upon and not otherwise provided for 
in this policy." The provisions of the Code thus became 
doubly obligatory upon the parties. In the great case of 
Gihson v. Small, i House of Lords Cases, 353, it was finally 
settled, by the law of England, that on a time policy effected 
on a vessel then at sea there is no implied condition that 
the ship should be seaworthy on the day when the policy 
attached. 

Whether, in a time policy, there is not an implied warranty 
of seaworthiness at the commencement of the risk, so far as 
it is in the owner's power to effect it, and whether, where 
several voyages are contemplated, the owner is not bound to 
exercise reasonable care and pains to repair any damages the 
vessel may hâve sustained, and to put her in a seaworthy 
condition before commencing a new voyage, was not decided. 

Even if it be considered that in such cases there is no tech- 
nical warranty of seaworthiness, yet, if the ship should 
come into a port in a damaged condition before or after the 
commencement of the risk, and the owner or his agents neg- 
lect to make reasonable and practioable repairs, and the ves- 
sel be lost in conséquence, it would seem that policy, liu- 
manity, and due regard for the rights of shippers should 
forbid a recovery by the owner from the insurers for a los-i 
attributable to the insufficiency of the ship. See opinion of 
Lord St. Leonards in Gibson v. Small, ubi supra; opinion ci 
Lord Campbell, contra. Also opinion of Mr. Justice Grier in 
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JoneB V. The Ins. Co. Wall. Jr. 280-1. In thia slate thèse 
questions are, as we hâve seen, deflnitely settled by the lex lod 
contractus. 

I hâve made the foregoing observationa because it seemed 
to be Bupposed at the hearing that the provisions above 
cited of our Code were a startling and unprecedented inno- 
vation upon well settled and universally acknowledged prin- 
ciples — First, as the law of the place where the oontraot was 
made and where it was to be executed, (1 Farsona Ins. 132 ; 
Cox V. U. S. 6 Pet. 203; 1 Gall. 371;) anà, seeondly, because 
the obligation of that law was çxpressly recognized and agreed 
to by the parties to the contract. 

The schooner Caroline Mills was insured at thia port for 
one year from the fifteenth of April, 1878, "to be engaged as 
an inter-island trader among the Sandwich Islands." She 
proceeded from this port to Hilo, Sandwich Islands, where, by 
direction of her owner, she commenced a voyage from Hilo 
to Honolulu via the way ports. On the ninth day of the 
voyage, after stopping and discharging cargo at several way 
ports, she was driven ashore and totally lost at the port of 
Honokoa. 

The defence set up is breach of the implied warranty of 
fieaworthiness, in this : that the vessel was not provided with 
ground tackle reasonably fit to perform the services, and to 
meet the ordinary exigencies of the voyagea contemplated by 
the parties. 

This is the only issue in the case, and upon it the évidence 
leaves, in my judgment, little room for doubt. 

1. It is not denied that at the owner' s suggestion the mas- 
ter "re-enforced" his chain cables by attaching to the anchors 
six-inoh hawsers. This arrangement the experts condemn as 
improper and inadmissible, partly from the impossibility of 
dividing the strain with any approach to equality between a 
chain cable and a hempen hawser, owing to the great différ- 
ence in elasticity of the materials of which they are composed, 
and partly from the liability of the hawsers to becomechafed, 
or be eut by the chain or by rocks on the bottom — a danger 
more tban ordinarily great in the inter-island navigation of 
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the Hawaiian îslands, owing to the présence, almost invaria- 
bly, of coral reefs The fact that this mode of strengthening 
his ground tackle was resorted to, seems to involve the tacit 
admission that the cables alone were insuflBcient. 

The master himself testifies : "I knew the chainsi,were old 
and weak, so I attached a hawser to the anchors to strengthen 
the ohains.". The mate, whose testimony is in some respects 
more favorable to the libellants than that of the master, 
says:: "The reason the hawsers were attached to the anchors 
■was because the chain cables were -weak." 

2. The loBs of the vepsel does not appear to hâve been 
caused by any sudden, unforeseen, or irrésistible violence of 
wind or sea. No storm prevailed. It is even doubtful 
whether the trade winds which caused the vessel to part her 
cables blew with any unusual violence. 

The master, who had been as sailor and master engaged in 
the inter-island navigation for 30 years, says : "The wind 
was as usual for that place. Easterly trade winds, moder- 
ately strong, and the usual long, heavy swell; and the surf 
on the rocks was not high." And he adds: "If the chains 
had held, the vessel would hâve been in no danger. The 
weather was perfectly safe for anchorage off Honokoa. I 
hâve anchored there in much worse weather in saf ety. " 

The mate's account of the cause of the disaster is slightly 
différent. He says: "It was occasioned by the wind and 
weather, which was heavier than usual. The wind was quite 
high that day; weather bad, sea rough. I hâve been at that 
place seven times before ; never saw it so rough before. * * 
The wind was high, and a heavy swell was setting directly ou 
shore. The usual wind is more to the east, which sets the 
Bwell along the shore at this place." 

It is apparent from this testimony that though the wit- 
nesses differ as to whether the wind blew with any unusual 
strength, yet they both agrée in ignoring the existence of any 
storm or extraordinary violence of the éléments which a well- 
found vessel could not hâve anticipated and successfuUy en- 
countered. 
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It appears from the mate's testimony tliat when tlie vessel 
had approached to withiu à couple of miles of the sbore, the 
master decided "to stand off shore again and to wait a little 
longer to see if the weather would allow of his anchoring in 
safety." This was at 6 a. m. The mate then went below and 
did not corne on deck again until 11 : 30 a. m., at the anchor- 
age, where the disaster occurred. 

I do not understand that the skill and competency of the 
master are impeached. His expérience as master engaged 
in the inter-island navigation is of 20 years. He is still in 
the employ, and appears to retain the confidence, of the 
owner. When, therefore, after deciding to stand ofF and wait 
nntil the weather should permit him to anchor in safety, he 
resolved to stand in and bring his vessel to anchor, it must 
be inferred that the state of the wind and weather were such 
as in his judgment to justify the attempt. The resuit showed 
either that he committed an inexcusable blunder in placing 
his vessel in a position where ground-tackle of the usual and 
proper strength would be wholly incapable of holding her, or 
else that she was unprovided with such tackle ; for it is to be 
noted that the vessel can scarcely be said to bave come to 
anchor at ail, for the chains and hawsers on both anchors 
parted almost instantly when the vessel surged upon them. 
. I think the proofs in the case leave no reasonable grounds 
for doubt as to which of the alternatives above stated must 
be adopted, and that the disaster must be attributed to the 
weakness and insufficiency of the ground-tackle of the vessel, 
and not to the stupid temerîty of the master in exposing hia 
vessel to a visible and obvions péril which he had no right to 
suppose her capable of encountering. 

I hâve not thought it material to enter upon the inquiry 
whether the chains with which the vessel was provided were 
of sufficient size for a vessel of her tonnage engaged in the 
coasting trade from this port. The fact that it was thought 
necessary to re-enforce them by hawsers is, as before re- 
marked, an admission that they were not strong enough for 
the inter-island navigation on which she was about to enter. 
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and the resuit silowed that they were inadéquate to meet tîie 
ordinary incidents of that navigation, or perform the service 
■which the master felt justified in expecting of them. 
Libel dismissed. 



The Two Beothees. 

(Distnet Court, W. D. Tennessee. , 1880.) 

1. Plbading — Sbt-Ofp.— An indebtedness for a house cannot te pleaded 
in admiralty as a set-off to a claim for unpaid wagea as pilot and car- 
penter of a vessel, in the absence of an allégation that it was agreed 
that the work performed as pilot and carpenter should be taken in 
payment for such house. 

In Admiralty. 

John B. Clough, for libellant. 

J. M. Gregory, for respondent. 

Hammond, D. J. This is a libel by Jesse M. Tate against 
the steam-boat Two Brothers, claiming for unpaid wages as 
pilot and carpenter on said vessel. The claimant, John T. 
Leaton, sets up in his answer "that at the time of libellant's 
shipping on said boat as carpenter * * libellant was 
indebted to him in the sum of 20 days' work, 10 to be per- 
formed by libellant, and 10 by another compétent man, said 
work being by contract a balance dile respondent for a frame 
house sold to libellant." And, in reply to the article claim- 
ing for wages as pilot, he says "that on or about the tenth 
day of June, 1878, he sold to libellant a small frame cottage 
résidence situated at Fulton, Tennessee, valued at about 
$125, with privilège to libellant to remove it from the place 
where located to a lot near by, furnished for the purpose by 
respondent to libellant: that it was' to be paid for in work, 
and that when libellant settles for that, as in Justice and 
equity he should do, there will not be due libellant any sum 
whatever." It is elsewhere said in the answer that "on a 
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fair settlement" there will be due respondent five dollara f rom 
libellant. 

If this answer, which is excepted to by libellant, so far 
as it seeks the beneât of the set-o£f, had alleged an agree^ 
ment that libellant would do this work as pilot or earpenter 
for respondent on this boat, in payment of what was due by 
him for the house, the defence would be a goodone, It would 
not be, strictly speaking, pleading a common-law contraot as 
a set-off, but setting up a spécial maritime contraot, which, 
taken as a whole, would show that the libellant had no cause 
of action and had been paid for his services. But I do not 
find any allégation of such an agreement. The answer only 
Bàys that the libellant was, at the time he shipped on this 
boat, indebted to the. respondent for the house; in one place 
it says he was indebted in "20 days' work," and iu the other, 
in the balance due on $125, the price of the house. This ia 
clearly pleading the indebtedness for the house as a set-oflf, 
and is by aU the authorities inadmissible. 2 Pars. Mar. L. 
717; 2 Pars. Ship, 433; Willard v. Dorr, 3 Masm. 161; 
Bains v. The James and Cathœnne, 1 Baldw. 544; Snow v. 
Carruth, 1 Sprague, 324; Bearse v. Ropes, Id. 831; Nichols 
V. Trimlett, Id. 361 ; Dexter v. Munroe, 2 Sprague, 39 ; Ken- 
nedy T. Dodge, 1 Ben. 311, 315 ; The Lady Campbell, 2 Hagg. 
Adm. 14, note ; sustain the exceptions. 



CoUILIvARD V. STEAMSHIP VICTORIA. 

{District Court, D. Massachusetts. ■ 1880.) 

NBaLiGENCE — Feixow Sebvants. — ^Xhe owners of a vessel are not 
responsible for injuries sustalned by a stevedore, through tho 
négligence of a fellow servant, while unloading the cargo. 

Halverson v. Nisen, 3 Sawy. 562. 

MaUme v. Western Transportation Co. 5 Biss. 315. 

B. L. Barney and E. J. Hadley, proctors for libellant. 
Brooks, Bail & Storey, for claimants. 
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Nelson, D. J. The libellant, while employed as a steve- 
dore,in shif ting coal in the bet^veen-decks of the British steam- 
ship Victoria, then lying at the wharf in East Boston, was 
injured by falling into the lower hold, through a hatchway 
which was negligently left open by other persons employed 
on board in discharging cargo, and this libel is broaght to 
recover damages for the libellant's injuries. It is unneces- 
eary to décide whetber the libel is properly brought against 
the vessel, for it is clear it cannot be maintained against the 
vessel, unless it could also be maintained against the owners, 
and I am of the opinion that the owners are not responsible 
for the accident. There is no évidence in the case that the 
Bteam-ship was improperly constructed or equipped, or that 
the officers and men on board were incompétent or unsuita- 
ble, or that the accident was caused by any other failure of 
duty on the part of the owners. The libellant, and the per- 
sons through whose négligence the hatchway was left open, ' 
were fellow servants, engagea in the same gênerai employ- 
ment of the owners. It is too well settled to admit of discus- 
sion that the master is not responsible to those in his em- 
ploy for injuries resulting from the négligence, carelessness, 
or misconduct of a fellow servant. Halverson v. Nisen, 3 Sawy. 
662 ; Malone v. Western Transportation Co. 6 Biss. 315. 

Jjibel dismissed. 
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Grogan V. The Town of Haywaed. 
[Circuit Court, D. Càlifornia. October 6, 1880.) 

I. Dbdicatioiî oï- Land pob Public Pueposes— Définition.— "A dedica- 
tion of land for public purposes is simply a dévotion of it, or of an 
easement in it, to auch purposes by the owner, manifested by some 
clear déclaration of the fact." 

S. Bame — Whbn Ikebvoçable.— Such dedicatlon fa Irrévocable when 
third parties hâve been indueed to act upon it, and part with value in 
considération of it, although it liaa net been fonnally accepted by 
the public authorities. 

a, Same — Samb. — In such case the irrévocable character of the dedication 
is not affected by the fact that the property is not at once subjected to 
the uses desigued. 
Bowan'sExeeutmvv. The Town ofForUand, SB. Mon. 232. 

4. Bame— Adverse Occtipation.— No one can acquire by adverse occupa- 
tion, as against the public, the right to a street or square dedicated to 
public uses. 

Eoadley v. The OUy of San Frcmcùco, 50 Cal. 265. 

People y. Pope, 63 Cal. 437. 

Andros d Page, for plaintif?. 

Mastick, Belcher & Mastick, for défendant. 

FiELD, C. J. This is an action for the possession of a parcel 
of land situated in the town of Hay ward, ' Alameda county. 
The plaintiff traces title to the premises from one Guillermo 
Castro, to whona a grant of land, of which they are a part, -was 
made by the former Mexican govemment. The grant waa 
oonfirmed by the tribunals of the United States, under the 
act of March 3, 1861, and a patent was issued to the con- 
firmée. 

The défendant, the town of Haywara, claims that the prem- 
ises are a part of a tract dedicated by Castro to the public 
use of the town previously to the conveyance under which the 
plaintiff asserts title. The main, question for détermination 
relates to the validity and permanence of the alleged dedi- 
cation. 

The facts of the case, as disclosed by the évidence, are 
briefly thèse : 

In 1854, Castro, being desirous of founding a village, or 

town on his land, selected for that purpose a portion of it, 
v.4,no.3— 11 
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wbich incJudecI his résidence, as a site for the town, and 
caused it to be survej'ed into blocks and streets, and had a 
map made on -which the streets were named and the blocka 
numbered. Upon this map the town was designated San 
Lorenzo. The map showed that the streets were to be 80 
feet wide, and that the blocks were to be 400 feet in length 
and 300 feet in width. One of the blocks — the one bounded 
on the north by Webster street, on the east by Castro street, 
on the west by Watkins street, and on the south by Clay street 
— was marked "Plaza" cm the map. The premises in con- 
troversy are a part of this block. 

One of the streets, called Castro street, was coïncident with 
the county road running between San Leandro, the county 
seat, and San José, the county seat of Santa Clara county. 
The map was filcd by Castro, for record on the second of 
December, 1854. Subsequently two sales of parts of blocks, 
bounded by streets as laid down on this map, were made by 
him. In 1856, for the purpose, as is said, of securing to him- 
self a lawn or yard in front of his house, he caused the street 
bearing his name to be reèurveyed, and he located it 66 feet 
further west than it was located aecording to the map of 1854. 
The block occupièd by him as his résidence was thus widened 
66 feet, and ail other blocks and streets west of him were 
pushed 66 feet to the westward. A new map was then made 
of the town, showing the streets and blocks as thus changed, 
and on the eighth of April, 1856, was filed in the office of the 
recorder of the county. Soon afterwards Castro street was 
opened, and the county road made to conform to it, and since 
then, now a period of over 20 years, has been continously 
used as a street of the town and as part of the publie high- 
way from San Leandro to San José. A copy of the map was 
exhibited in the office of Castro to parties seeking to purchase 
lots in the town, and lots were sold by him and his agent, and 
deeds executed with référence to it, or the lots were bounded 
by streets designated upon it. The block marked "Plaza" 
was spoken of by them as reserved for public use, and sales 
of portions of it were refused for that reason. 

The plaintif dérives whatever title he has from the pur- 
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cliaser at a sale made in 1804: ux/On a foreclosure of mortgages 
Qpon the tract of land embracing the town of San Lorenzo, exe- 
cuted by Castro in 1858, 1859, and 1862, 

The name of the town was subsequently changed from San 
Lorenzo to Hayward, and under this latter name was incor- 
porated by the législature in March, 1876. The act of incor- 
poration authorized the board of trustées created by it "to 
provide for enclosing, improving, and regulating ail publia 
grounds at the expense of the town," and, of course, to tak« 
control of them for that purpose. 

Sometime prior to January 5, 1877, Luis Castjro, son of 
Guillermo, as county Burveyor, by direction of the board of 
trustées, made a survey of the town in acoordance with the 
map of 1856, and the survey was finally approved and the 
map officially adopted by an ordinance passed January 6, 
1877. 

The plaintiflf, Grogan, at the time claiming under convey- 
ances from Castro and the holder of the mortgages mentioned, 
(subsequently the purchaser on their foreclosure,) constructed 
warehouses on a part of the block marked on the map as the 
"Plaza," and occupied them from 1864 to 1877. In the latter 
year thèse warehouses were burned down, and soon afterwards 
the authorities of the town took possession of the ground as 
part of its public plaza. Hence the présent suit. 

Under this statement of the case there ought to be no 
doubt as to the Judgment of the court. In the ligbt of adju- 
dications, almost without number, in the courts of the several 
Btates, and in those of the United States, ths law as to what 
constitutes a dedication of private property to public pur- 
poses, so as to be beyond the recall of the original owner, 
would seem to be settled, 

A dedication of land for public purposes is simply a dévo- 
tion of it, or of an easement in it, to such purposes by the 
owner, manifested by some clear déclaration of the fact. If 
nothing beyond the déclaration be done— if there be no accept-' 
ance by the public of the dedication, and no interest in the* 
property be acquired by third parties — the dedication lûày be 
recalled at the pleasure of the owner. But if the dedication^ 
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be accepted by the public authorities of tbe place where the 
property is situated, or contracts for a valuable considération 
be made byothers founded upon a supposed appropriation of 
the property to the uses indicated, the dedication becomes 
irrévocable. In the one case the aeceptance complètes the 
transfer of the property, or easement in it, from the owner to 
the public; in the other case, the contract with the owner 
estops him from asserting any interest, escept in common 
with the purchasers from him. 

In the présent case, the intent of Castro to dedicate the 
Btreets and the block marked "Plaza" in the town of San 
Lorenzo was manifested in the most open and public man- 
ner. ïhe filing in the office of the county recorder of the 
map containing a désignation of the streets and blocks, as set 
apart for public uses, was a public déclaration of the fact. 
Whether, if nothing further had been done by him, there 
would hâve been any such interest acquired by the public as 
to forbid a subséquent assertion of ownership, may be ques- 
tioned. But when by the sale of the property, by référence 
to the map filed, or bounded by streets marked upon it, other 
parties had become interested in the property set apart for 
public uses, the owner was precluded from asserting his orig- 
inal rights. The sale by the map, or with référence to the 
streets upon it, was a sale not merely for the priée named in 
the deed, but for the further considération that the streets 
and publie grounds designated on the map should fore ver be 
open to the purchaser, and to any subséquent purchasers in 
the town. This was an essential part of the considération. 
The purchaser took not merely the interest of the grantor in 
the land described in his deed, but, as appurtenant to it, an 
easement in the streets and in the public grounds named, 
with an implied covenant that subséquent purchasers should 
be entitled to the same rights. The grantor could no more 
recall this easement and covenant than he could recall any 
other part of the considération. They added materially to 
the value of every lot purchased. 

No formai aeceptance by the public authorities of the dedi- 
cation, upon which the counsel for the plaintiff so much insist, 
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was essential. No sueh acceptance could hâve been had until 
the town was organized by the législature. Until then there 
were no oiScers of the public to express an acceptance, and 
Castro held the légal title of the property dedicated in trust 
for thepublic, being preeluded by his sales from the'assertion 
of ownership freed from the public easement. A formai 
acceptance by the public authorities of a dedioation may be 
necessary to impose upon them the duty of .protecting the prop; 
erty and keeping it in a condition to mèet the uses designed, 
— as, for instance, to open and repair a street, — but it is in 
no respect essential to complète the dedication and preclude 
the original owner from revoking it. The. dedication is irrév- 
ocable when third parties hâve been induced to act upon it 
and part with value in considération of it. Nor is this irrév- 
ocable character of the dedication affected because the prop- 
erty is not at once subjected to the uses designed. In many 
instances, perhaps the greater number, there may be no prés- 
ent need of the land for the purposes contemplated, as in the 
case of streets and parks laid out upon a tract added to an 
existing city to meet its, supposed future growth, or, as in the 
présent case, upon a tract selected as a site for a new town. 
In such cases it is understood that the property will only be 
subjected to the uses intended as it may be from time to time 
needed to meet the growth of the place. If an iûimediate 
Bubjection were required in such cases, the object of the dedi- 
cation would be defeated. 

As already indicated, adjudications in cases similar to the 
one now before the court are numerous, and in ail of them, 
without exception, the views hère expressed are sustained. 
One of them — Rowan's Executors v. The Town of Portland, 8 
B. Mon. 232 — may be mentioned as especially learned and 
instructive upon the subject. 

The change in the position of some of the streets 66 feet 
further west of their original position, as shown on the map 
of 1 864, when only two sales had been made, does not appear 
to hâve met with any objection from the previous purchasers; 
and the subséquent sales according to the map of 1856, and the 
approval by the trustées of the town of the survey of 1877, 



166 FEDERAL SEPOETEB. 

made in accordance with it, would seem to obvîate ail objec- 
tions to the cliange, even if the plaintiflf \Tere in a position, as 
he is not, to contest its validity. 

The mortgagea, upon the foreclosnre of which the land was 
Bold and the grantor of the plaintiff acquired his title, were exe- 
cuted after thia dedication had become irrévocable, and the 
purchaser at the mortgage sale tookwhateverrights he acquired 
in subordination to the interoat of the public, represented since 
the incorporation of the town by its authorities. 

As te the defence that the statute of limitations of the state 
bas barred the action, it is sufficient to refer to the décisions 
of the suprême court of California in Hoadley v. The City qf 
San Francisco, 50 Cal. 265, and Pcople v. Pope, 63 Cal. 437. 
Acoording to them, no one can acquire by adverse occupation 
as against the public the right to a street or square dedicated 
to public uses. The construction given by the suprême court 
of the state to the local statute is conclusive upon this court. 
It foUows that the finding of the court upon the issues pre- 
sented must be for the défendant, and judgment will accord- 
ingly be entered in its favor. 



Bbooes and others v. FabweiiL and others. 

(OirauU Court, û. Colorado. October 20, 1880.) 

J. Removal — Rbtib-w. — Questions passed upon in a state court cannot be 
reviewed upon tlie removal of the cause to tlie circuit court. 

S. Pbactice— Sbbvicb of PaocBSs— Non-Resident. — A party going into 
another state as a witness, or as a party under proceas of a court, to 
attend upon the trial of a cause, is exempt from process in such state 
whilo he is necessarily attending there in respect to sucli trial. 
Pa/rk&r v. Uotdikm, 1 Wall. Jr. 269. 
Tlie Juneau Bank v. MoSpedan, 5 Biss. 64. 

, for plaintiffs. 

, for défendants. 



Hallett, D. J. Brooks and the Purdy Silver Minîng Com- 
pany brought suit in the district court of Arapahoe county, 
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against John V. Farwell and another, in March last. Farwell 
appeared and filed a motion to quash the summons, or service 
of the Bummons, alleging in an affidavit accompanying the 
motion that he had been in attendance upon court in another 
suit brought by one of the plaintifïs, and that he was a rési- 
dent and citizen of the state of Illinois, and had come hère 
necessarily for that purpose, and so was exempt from service 
while in attendance on the court. Upon hearing that motion 
the court denied it, but gave leave to the défendant to set up 
the sàme facts in an answer in the nature, it is said, of a plea 
in abatement. Thereafter the cause was removed into this 
court, and the plaintiff now asks, for judgment, claiming that 
the answer cannot be received; that it is not according to 
the course of pleading under the Code ; that any answer that 
may be filed milst go to the complaint, and that nothing can 
be averred against the summons, or service of the summons, 
by way of answer. As to that question, it must be assumed 
that that was passed upon in the district court of Arapahoe 
county, in overruling the motion to quash the service of the 
summons. In allowing the défendant to file an answer set- 
ting up the same matters, the court must hâve held that that 
was the proper practice — the proper course of procédure. 
That being decided there, cannot be reviewed or in any man- 
ner set aside in this court. We do not, on thè removal of a 
cause from a court of the state, review or attempt to reverse 
any proceedings that may hâve been had there before the 
removal of the cause into this court. As to ail questions that 
are passed upon in the state court before the removal of the 
cause, they are fully and finaUy determined so far as this 
court is concemed, and can only be reviewed in the suprême 
court of the United States, if there be error in them; so that 
this plea is to be received as well pleaded hère, and as to the 
matter of the plea there can be no doubt as to its sufFiciency. 
The authorities are clear to the point that a party going into 
another state as a witness, or as a party under process of a 
court, to attend upon the trial of a cause, is exempt from pro- 
cess in such state while he is necessarily attending there in 
respect to such trial. Having been brought into such foreign 
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Btate by process of law, Le cannot, wliile tliere, be called to 
answer in another action, Parker v. Hotchkiss, 1 Wall. Jr. 
269; The Juneau Bank v. McSpedan, 5 Biss. 64. 
The motion will be denied. 



HoYT and otbers v. WsiaHi. 

{Ovreuit Court, D. Colorado. October 14, 1880.) 

1. RemotaI/— JuKiSDiCTioK— Pleading.— Want of jurisdiction must bo 
pleaded, wliere an objection to tbie removal of s cause is made upon 
tbat ground, and mch defect ig not apparent upon the face of the 
record in the state court, or the pétition for removal. 

S. Bame-tSame— CoNVKTANCE BT Pabty TO SuiT.— A Jo»a.^conveyance 
of the property in controversy, by a party to the suit, for the express' 
purpose of conferring jurisdiction upon the fédéral court, will fumish 
no ground for remanding a cause to a state court. 

Pétition to Eemand. 

, for plaintiffs. 

, for défendant. 

Hallett, L. J. In cases removed from a court of the state, 
if there is in the record, either in the state court or in the 
pétition for rpmoval, anything showing want of jurisdiction ia 
this court, the party objecting to the removal may rely upon 
that by motion to bave the cause remanded. If, taking the 
facts appearing in the record and pétition to be true, this 
court has jurisdiction, the party objecting to the jurisdiction 
must ma-ke bis objection by plea to the jurisdiction, — that is, 
he must allège the facts in a manner in which issue may be 
joined, and according to the course and practice of the court, 
so tbat they may be properly determined, — and it has been 
determined by the suprême court that the method of doing 
that is by plea to the jurisdiction, and in that way only, 
Upon such a plea we know what course is to be pursued; we 
know how to consider it, how to ascertain its sufiSciency, and 
bow, if issue be joined upon it, to reach a conclusion as to 
the matter of fact. 
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Tliîs paper is called a pétition to remand, and in it the 
pleader sets up a matter ■which is not shown in the record, 
and as a pleading it is something that we know nothing about, 
and we could not take any notice of it, if the matters alleged 
in it were such as would be sufficient to remand the cause, if 
true ; but the matter stated in the pétition is not in itself a 
ground for remanding the case. It is alleged that Mr. Mills 
was a party to this suit in the State court, and an owner in 
the property in controversy ; that he conveyed his interest in 
the property to one of his associâtes, one of the plaintiffs, 
and thereupon moved on behalf of the other plaintiffs to 
transfer the cause to this court; that this was done for the 
purpose of conferring jurisdiction upon this court; "that the 
sale and conveyance by Mr. Mills to his co-plaintiff, Wright, 
and the discontinuance of the action as to himself in the dis- 
trict court of the county of Ouray and state of Colorado, was 
made for the sole and avowed purpose of giving thia court 
jurisdietion of said case." If that is true exactly as stated, 
it is no ground for remanding the case, provided the sale was 
in fact made. A party having property may sell it for the 
express purpose of enabling his vendee to sue in this court, 
and if it be a real sale and not a sham, that is no objection 
to the jurisdietion ; but, if the transfer is merely colorable, — 
if, notwithstanding the transfer, he stiU retains his interest 
in the property, and is still the owner of it,— then it would 
be a collusive proceeding, which, of course, would not confer 
jurisdietion. The question in such a transaction as this is 
whether there was a real transfer of the interest by which 
the vendee in the conveyance obtained a title, or whether it 
was colorable merely; whether Mr. Mills still retains his 
interest in it. If, by pleâ to the jurisdietion in the form which 
is prescribed by law, the défendant hère is able to allège that 
Mr. Mills, being a party to this suit in the state court, with- 
out considération, or in any way which was not effective to 
transfer his interest, and merely for the purpose of giving this 
court jurisdietion, trai^sferred his interest to one of the other 
parties, and thereupon caused the suit to be removed, that 
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may be ground for remanding; otherwise we must vetaîn tho 
case hère. I do not Bee that any order is to be made hère; 
■ws take no noticù whatever of the pétition. 



Ormsby V. Union Pacific Ry. Co. 
(CvrcuU Cowt, D. Colorado. October 13, 1880.) 

1. Demubber — Pleading. — A demurrer "to so much of the answer as 

sets up the spécial coutract" will not be received by the court. 

2. Eailboad — CONTBACT — Eeasonableness. — A coutract between a 

railroad company and a shipper of horses stipula ted that for in- 
juries to the animais shipped over the Une of the road the owner 
should make a demand in wrlting of the agçnt of the company 
before removing them from the place of destination, or from the 
place of delivery. 

H eld, that this clause of the contract was not applicable where 
the injury was the lllness of the animais, and the extent of such 
Illness could not be known ur tll thelr removal from the cars, and 
probably not for some little time after such removal. 

Demurrer. 

, for plaintif?. 

, for défendant. 

HalijEtt, D. J. In the case aj^ainst the railroad company, 
the plaintifï allèges that he shipped certain horses over its 
line, and that they were detained on the way, at a place 
called Brookville, for a space of 24 hours, in conséquence of 
■which they were siclc, and two of them died; that he was put 
to expense in taking care of ail of them, and that some of them 
depreciated in value — those that were not wholly lost. To 
this the défendant sets up that there was a spécial contract 
in relation to the shipment of thèse horses ; but the spécial 
contract does not in any way provide for the détention of the 
stock on the way. It says nothing on that subject; so that, 
as far as the first defence alleged hère is ooncerned, the con- 
tract is not at ail pertinent to anything that is alleged in the 
déclaration. The plaintiflf, in demurring to it, says that he 
demurs to so much of the answer as sets up the spécial con- 
tract. We do not receive a demurrer ou such a specifica- 
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tîon as that. The clerk -would not know, nor would anybody, 
what is meant by saying "we sustain the demurrer toso muoh 
of the answer as sets up the spécial contract." 

Thore are in the answer, however, some things which are 
in déniai of the complaint, as that there was any détention 
of the horses on the way; that the horses were of the value 
alleged; and there is a charge of newmatter*: that the horses 
were sick before they were taken upon the railroad at ail, and 
that they died in conséquence of such siekness. AU that is 
properlyin answer to the complaint; and as to what is irrel- 
evant and has nothing to do with the matters alleged in the 
complaint, it the demurrer could be sustained upon that 
ground at ail, it would bave to point out by Une and word 
certain parts, so that we should know where we began and 
when we came to the end. 

As to the last clause of the answer, whieh may be taken to 
be an independent answer in itself, that sets up a provision 
in the contract that for injuries to the animais shipped over 
the line of the road the owner should make a demand in 
writing of the agent of the company before removing thejn 
from the place of destination, or from the place of delivery. 
It may be that for some injuries this clause in the agreement 
would be effectuai; but hère, according to the charge of the' 
complaintj the injury was illness of the animais, which could 
hardly be discovered untU they should be removed from the 
car ; and this clause in the contract would require the parties 
to hold them there at the dépôt ground, I suppose, until they 
could aseertain whether they were in good condition or not. 
That would be very unreasonable irideed. As to such matters 
as are charged in the complaint — an illness occurring to ani- 
mais, the extent of which could not be known until they 
should be removed from the car, and probably not for some 
little time af ter their arrivai hère — it may be said that this 
clause in the agreement is of no effect ; that the railroad com- 
pany could not make any such provision in respect to stock 
shipped over their line. The demurrer will be sustained to 
the last clause or paragraph, or whatever it may be called, 
of the answer, and overruled to the other. 
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NoBTHBEN Pac. E. Co. V. Babnesville & M. E. Co. and 

others. 

{Circuit Court, D. Minnesota. , 1880.) 

1. Beidgk— Navigable Rivbb — Notsance — Injtwotioiî. — A preliminary 
injunction to restrain the érection of a bridge across a navigable river 
will not be allowed, where it is shown that such bridge will not be an 
obstruction necesaarily amounting to a nuisance. 

Application of plaintiff for preliminary injunction to re- 
strain défendants from erecting a draw-bridge across the Eed 
river of the north. 

Gilman é Clough, for the application. 

Bigelow, Flandrau é Claris, Geo. B, Young, and E. B. 
Galusha, against. 

Nelson, D. J. It is net clear to my mind that the com- 
plainant can maintain this suit in which an injunction is 
pray.ed. The Northern Pacific Eailroad Company was char- 
tered to construct and operate a railroad from Lake Superior 
to^ the Pacific océan. The authority to build a road between 
thèse two points, thus giving almost a continuons route of 
transportation ea.st and west across the continent, gave the 
chief value to its franchises. The road was not to be built 
for the purpose of securing the trade upon the navigable wa- 
ters it crossed on its route, although the navigation of thèse 
■waters might increase its revenues, and I am not fuUy satis- 
fied that this navigation is so important that the value of the 
railroad would be seriously injured by anything that obstructed 
it. But, concède that an obstruction to the navigation of 
the Eed river of the north, a navigable river which it crosses, 
•would seriously impair the value of the road and affect, 
injuriously the private interests of the company so that it 
could enjoin such obstruction, the question is then presented, 
will the contemplated bridge, to be erected by the said de- 
fendants, be an obstruction and a nuisance ? 

If it will be a nuisance to the company, no législative 
authority for its construction by the state of Minnesota would 
justify its érection, and no authority from the législature of 
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Dakota territory could prevent its abatement as tf miîsàùce 
anless sanctioned, perhaps, by the congress of the United 
States. It is doubtful whether the bridge is authorized to be 
built by the législature of the territory of Dakota, but this 
point it will only be proper, in my opinion, to consider when 
an objection to its construction is made by the United States. 
The state of Minnesota, if it objecta, can be heard in its own 
courts. An examination of the afSdavits filed by the défend» 
ants shows that the bridge -will not be an obstruction neees- 
earily amounting to a nuisance, and foUowing the principle 
adopted by the United States suprême court in the Wheeling 
Bridge Case, as I understand it, I shall not interfère with the 
érection of the bridge proposed by the défendants at this 
time. They may take the responsibility of its construction^ 
and if it should be settled after it is built that it is a nui- 
sance, and injuriously affects the complainant's private inter- 
«st, it wHl be abated. 

Motion for injunction denied. 



AuDENEEiD and others v. WobbwABD. 
(Circuit Cowrt, <J>. Maine. Scpteinber, 18S0.) 

1. JuDGMENT — Paeiies Conoludêd — ^NoTiOE.— A judgment W conâti- 
sive upon ail parties dlrectly Interested, both as to the v^lidi^ 
and amount of a clalm, where such parties bave recelved notice 
of the pendeney of the suit. 
Robhims v. The OUy oj Chicago, 4 WalL 667, 

Chas. P. Mattocks, for plaintiffs. 

C. W. Larrabee, for défendant. 

Fox, D. J. This is an action for the recovery of the pries 
of a cargo of coal, fumished by the plaintiffs to the défendant 
in March last, at the agreed rate of $2.95 per ton, amounting 
to $2,301, together with the further sumof $62.40, advanced 
by plaintiffs to the master on account of his freight money. 
The coal was loaded at Weehawken on board the bark 
Castalia, bound to Portland. 



ITé 4fEDEBAL EEPORTir.. 

The -défendant does not dispute either of the items claimed 
in the présent suit, but the controversy between the parties ia 
upon the defendant's right to a set-oflf of the sum of $317.22, 
paid by him to the master of the Castalia for démarrage at 
Weeha'wken, together with the expenses of counsel. On the 
arrivai of the Castalia at this port a libel was liled by her 
master against her cargo of coal, claiming damages in the 
nature of demurrage. The cargo was seized by the marshal, 
and af terw'ards bondcd by the défendant. Seasonable notice 
of the libel was given to the plaintiffs by the défendant, and 
they were rèquested by him to give instructions as to the 
matter, to which they replied, "they liad no advice to give." 
The défendant notified them that he should hold them 
chargeable, and that they were bound to indemuify him from 
such suit, but they did not appear in defence of the cause, or 
in any way render any aid to the défendant. The case went 
to trial in the district court, and after a fuU hearing that 
court decreed to the libellant the sum of $260 as damages, 
on account of the improper détention of said vessel, together 
with the costs, which amount was subse^uently paid by this 
défendant. 

The judgment of the district court in that suit was not 
only conclusive upon the défendant, but also upon the plain- 
tiffs in this suit, both as to the validity of the claim there 
presented and the amount of damages. This is fuUy settled 
by the suprême court of the United States in Robbins v. T^^e 
City of Chicago, 4 Wall. 657. 

The only remaining question îs whether the plaintiffs are 
bound to indemnify the défendant against the claim of the 
ship, by roason of the cargo being subjected to this liability 
through their fault. 

The bargain for the coal was made wholly by telegraph 
and letter. Quite a number of such communications passed be- 
tween the parties on the sixteenth and seventeenth of February, 
and it is, sufficient to say that the resuit was, that on the 17th a 
bargain was coneluded between them, by which the plaintiffs 
sold and the défendant purchased the cargo, the same to be 
loaded before the 20th. The same day the défendant char- 
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tered the Castalia, then at New- York, to proceed to Weehaw- 
ken for the cargo. Her master reported at the shipping of- 
fice of the Pennsylvania Coal Company, who were to famish 
the coal, on the plaintiffs' account, on the eighteenth of Febru- 
ary about 5 o'clock in the afternoon. The next morning the 
vessel was in readiness for loading, and the master demanded 
his cargo. It was not fumished him until the fourth of 
March. 

After the bargain waa completed between thèse parties for 
the purchase of the coal, the plaintiffs telegraphed to the 
défendant, on the seventeenth of February, as foUows : "Pitts- 
ton Company cannot load before February 20th; therefore, 
offer off." As this was sent after the bargain was completed, 
it could hâve no effeet, unlesa sanctioned by the défendant. 
Instead of consenting thereto, on receipt of the telegram he 
at once replied: "I hâve assumed obligation to furnish the 
coal, and hâve chartered vessel for the same, and expect you 
to comply with your proposition ; " and this telegram he con- 
firmed by letter the same day. 

The plaintiffs replied "that they would go to New York and 
endeavor to hâve the company furnish the coal," and on the 
18th they advised the défendant, by telegram, "that the 
■company would load the Castalia." Upon this state of facts, 
the contract being that the Castalia should be loaded by the 
20th, and she being in readiness prior to that date, but 
the cargo not having been furnished to her until some days 
after, it is clear that this delay was oaused by the plaintiffs, 
or by the company from whom they were to procure the cargo. 
Neither the vessel, nor the défendant being in fault, the plain- 
tiffs are primarily accountable for the damages which the 
défendant bas thus sustained by the delay. 

They, however, rely on two grounds \fhy they should not 
thua be held responsible — First, they contend that the delay 
in loading was ôccasioned by the great draught of the Castalia ;' 
and, second, that as the tides were at Weehawken in the latter 
part of February the vessel would hâve grounded in the load- 
ing dock if fully loaded, and thereby would bave interfered 
with other vessels; tha.t, in fact, she was loaded as soon aa 
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the water and state of the tides permitted. Two replies may 
be made to this suggestion — First, the fact is by no means 
established tbat the Castalia "would hâve grounded if she had 
been fuUy loaded on the twentieth of February, The évidence 
is that her master sounded in the dock and reported there was 
Buffioient water, and he repeatedly demanded his cargo. Sec-- 
ondly, the record in the district court in the suit for démarrage 
is conclusive that the ship was not in fault, but that she was 
entitled to, and did recover, damages for the delay occasioned 
by the neglect to furnish her with a cargo at the time stipu- 
lated in the contract. After the notice given to the plaintiffs, it 
was their duty to hâve appeared in that suit and then inter- 
posed this defence, if they would avail themselves of it. Not 
having done so they must abide the conséquences of their 
neglect, and are not now at liberty in this suit to contest the 
matters involved in the claims made in that libel, one of which 
was whether the ship had a valid claim for demurrage. That 
point having been there adjudicated in her favor, the same is 
no longer open for controversy. 

The remaining cause suggested by the plaintiffs, for which 
they should be exonerated from liability to indemnify the 
défendant, is that the Castalia had no légal claim for demur- 
rage, as she was loaded in her turn, and by the rules of the 
ooal Company vessels were to be loaded as they reported at 
the office of the company; but this defence to the set-off, in 
the opinion of the court, is also closed to the plaintiffs, as 
the decree of the district court determined that there was a 
valid claim in the ship's behalf for the damages caused by the 
delay to provide her with a cargo. If the ship was bound to 
wait her turn, and was loaded in her turn, then, of course, 
there was no fault on the part of the plaintiffs, and no good 
ground for claiming demurrage ; but this question is involved 
directly in the decree in the district court, and was there adju- 
dicated, and such decree is binding on the parties to this cause. 
If this view of the effect of the decree of the district court is, 
however, erroneous, and the question is now open for consid- 
ération, the same resuit must foUow, as by the contract be- 
tween the parties to the présent suit the cargo was to be loaded 
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before thé 20th. The Castalia reported the 18th. If her cargo 
had been in readiness for her she could hâve been loaded 
in 24 hours. The bargain between thèse parties was fixed 
and definite as to the time the vessel was to be ready for her 
cargo, and the cargo provided for her. It was not, therefore, 
at ail dépendent upon any raies of the coal company as to 
loading vessels in tum. 

Thèse plaintiffs, by express agreement, stipulated that the 
ehip should be loaded by a certain day, and they must abide 
by their contract; and the faet that the coal was to be pro- 
cured by the plaintiffs from athird party, by whose rules ves- 
sels were to be loaded in turn as they reported, can hâve no 
effect upon the rights of the parties hère in court. Such rules 
may, perhaps, exonerate the coal company from liability to 
the plaintiffs, if the plaintiffs were cognizant of them, and by 
their dealings with the company assented to and became 
bound by them. It is not shown that the défendant, at the 
time he purchased this coal of the plaintiffs, had any knowl- 
edge of the aUeged custom of the coal company in this respect. 

It cannot, therefore, be considered as in any way modifying 
the express contract between thèse parties, that the vessel 
should be loaded by the 20th, and the plaintiffs must be held 
aceountable for the delay, and must make good to the défend- 
ant the damages he has thereby sustained. 

The claim in set-off is therefore allowed. 



Mason, Eeceiver, etc., v. Clifpobd. 
[Circuit Court, W. D. Wf^ontin. November4, 1880.) 

1. Lease. — Neither the réservation of rent nor any partlcular fonn of 

words is essential to tlie création of a lease. 

2. CoNTBAOT— Mabteb AND Teïnant. — Contract construed, and hdd, under 

the circumstances of the case, not to create the relation of master and 
servant between the parties. 
Fislc V. Far-mington Manufg Co. 14 Pick. 491, followed. 
WatTuy V. Oîifford, 46 Wis. 168, construing same contract, disap- 
tjroved. 
v.4,no.3— 12 
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S. V. Pînney and W. F. Vilas, for plaintiff, 

Raymond é Haseltine, for défendant. 

BuNN, D. J. This action is brought to recover the valae 
of a certain quantity of lumber destroyed bj fire, charged to 
hâve originated from sparks proceeding from the defendant's 
Bhingle mill in a dry time and during a high wind. The 
case came on for trial at the June term, 1878, and was tried 
by a jury. The plaintiff, among other things, to sustain 
bis action, which was grounded upon the defendant's négli- 
gence, introduced a written contract, of which the foUowing 
is a copy : 

"It is hereby agreed by and between A. F. Dodge, of the 
city of Stevens Point, in the county of Portage, and state of 
Wisconsin, and William J, Clifford, of the same place, that 
said Dodge shall work and operate, during the mUling season 
of 1879, a certain shingle mill situate in the city of Stevens 
Point, which mill is now in the possession and under the con- 
trol of said Clifford, and shall manufacture shingles from logs 
to be furnisbed by said Clifford as hereinafter stated. 

"It is further agreed by and between said parties that said 
Clifford shall pay to said Dodge the following rates for man- 
ufacturing said shingles : for the brand known as Star A, 60 
cents per thousand; and for the brand known as Shaded A, 
42 i^ cents per thousand. 

"It is further agreed by and between said parties that said 
shingles shall be made and put up in a good and workman- 
like manner, and that said Dodge shall hire and pay ail the 
men employed in the manufacture of said shingles, and shall 
provide ail brands, band irons, oil, nails, and files in the man- 
ufacture of said shingles, and shall pay for repairing ail 
breaks in the maohinery of the said mill when the cost of said 
repairs shall not exceed five dollars ; any break in the ma- 
chinery of said mill, the repairing of which will cost more 
than five dollars, to be paid for by said Clifford. 

"It is further agreed by and between said parties tliat said 
Dodge shall load ail shingles so manufactured as aforesaid 
on the switch of said mill ; said Clifford to pay ail expensea 
for loading said shingles over and above the sum of $1.25 per 
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car, Tintil such tîme as a new side-track to said mill shall be 
completed. After the completion of said side-track said load- 
ing to be done by the said Dodge, and included in said amount 
to be paid for manufacturing said shingles. 

"It is further agreed by and between said parties that said 
Clifford shall remove, or cause to be removed, ail slabs and 
refuse timber from the grounds of said mill, so that the 
amount of said slabs and refuse timber on the grounds of said 
mill shall not at any time exceed 10 cords. 

"It is further agreed byand between said parties that said 
Clifford shall -take an account of ail shingles manufactured 
during each week at the end thereof , and shall crédit said 
Dodge with the amount; and it is further agreed by and 
between said parties that said Clifford shall settle with said 
Dodge on the first day of each month, and shall at that time 
pay said Dodge the amount due for manufacturing said 
shingles at the priée above stated. 

"It is further agreed by and between said parties that said 
Clifford shall furnish to said Dodge good and suitable log» 
for shingles to be manufactured as aforesaid, said logs to be 
delivered in the mill boom by said Clifford, and that said 
Clifford shall keep said mill in good running order, and fur- 
nish logs as aforesaid in sufficient number to keep said mill 
running during the running season of 1877. 

"It is further agreed by and between said parties that ail 
shingles less than four inches, clear from knots in butt, may 
be packed and sold by said Dodge for his separate use and 
benefit, or said Clifford shaE hâve the right to take said 
shingles, less than four inches clear, by paying said Dodgô 
25 cents per M. for manufacturing good shingles." 

It appeared from the évidence that Dodge, at the time of 
the accident, was running the defendant's mill under this con- 
tract without any personal interférence or control by the de- 
fendant; and the sole question is whether the effect of the 
contract is to give possession and control of the mill to Dodge, 
as lessee or otherwise, so as to make him liable and relieve 
the défendant ; or whether Dodge is the agent or servant of 
Clifford, 80 as.to reuder Clpord liable for Dodge's négligence» 
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When the plaintiff had rested Hs case défendants counsel 
moved the court to direct a verdict for the défendant, and 
after argument a verdict was so directed, with leave to the 
plaintiff to hâve the question reviewed on a motion for a new 
trial before the full bench for misdirection to the jury. 

Tbe case turns on a pure question of law, There was no 
évidence tending to show personal négligence on the part of 
the défendant, and he is not liable unless the négligence of 
Dodge is imputed to him byreason of their relation of master 
and servant created by the contract. 

Does the contract creaté that relation, or haa it the effect 
to put the possession and control of the mill into the hands 
of Dodge during the running season ? Some of the provisions 
of the contract are equivocal in their bearing, and are entirely 
consistent with either view. But the question can be fairly 
determined only by a cbmprehensive view of the varions pro- 
visions taken together, and the effect to bé given them as a 
whole. And we still thiiik, after long and eareful coùsidera- 
tion of the contract, that the défendant is not liable. The 
question is not whether the contract is technicMly a lease of 
the premisès, but whether the effect is to put the mill in the 
control of Dodge in his own right, and be;fond the control and 
interférence of Clifford. If such is the effect, and we think it 
is, then Dodge anà not Clifford is liable for the négligence of 
Dodge and his workmen in running the mill. The rule that 
the tenant and not the landlbrd is liable for his own négligent 
acts in the use of the premisès is not an arbitrary rule, but 
is founded upon deep and abidîng principles of justice. The 
ground of the action in such cases is the personal négligence 
of the défendant. But if, without fault on his part, he has 
placed the use of the premisès beyond his own personal con- 
trol, in respect to the very matters whereof the complaint is 
made, then it is but simple justice that he should not be held 
liable. 

It is true, there was no rent in terms reserved by the con- 
tract, Nevertheless, it is évident that Clifford gets his rent 
in the diminished cost of the shingles. Neither is the rés- 
ervation of rent essential to a lease, nor any particular form 
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of words; but, as Bacon, in Lis Abridgment, says, "what- 
ever words are sufficient to explain the întent of tbe parties, 
that tbe one sball divest birnself of tbe possession and tbe 
other eome into it for sucb a determinate time, sucb wordg, 
whetber they run in' tbe form of a license, covenant, or agree- 
ment, are tbemselves suffi cient, and wHl, in construction of 
law, amount to a lease for years." 

Tbis instrument is in form an agreement. By its terms 
Dodge was to work and operate tbe mill during tbe milling 
season of 1877, wbicb meant from April to November. Tbe 
■words, "wbicb said mill is now in tbe possession and under 
tbe control of said Clifford,"are merely descriptive of tbe 
property tben in tbe bands of Clifford, and tbrow no ligbt 
upon tbe intended relation of tbe parties af ter tbe contract 
was made. Dodge was to manfacture sbingles at certain 
priées per tbousand — 60 cents for one brand, and é2^ cents 
for anotber — from logs to be fumisbed by Clifford. Dodge 
was to bire and pay ail tbe men, furnish aU brands, band 
irons, oil, nails, and files, and pay for repairing ail breaks iu 
tbe macbinery, tbe cost of wbicb sbould not exceed five dollars, 
and Clifford for ail tbat cost more tban tbat sum. Clifford was 
to put the mill in good running order, and fumisb good and 
suitable logs for sbingles, in sufficient quantities to keep tbe 
mill running during tbe season, Dodge was to load ail 
sbingles on tbe cars, on tbe switcb of tbe mill, Clifford to pay 
tbe expense over and above $1.25 per car until a new side- 
track sbould be eompleted, and after tbat tbe loading was to 
be wbolly at Dodge's expense. Tbese are tbe main provis- 
ions of tbe contract, and we tbink tbeir effeet is to give tbe 
possession and control to Dodge for tbe purposes tberein in- 
dicated. 

On one occasion the évidence shows tbey applied to Clifford 
to sbut down bis mill wben tbe wind was blowing, and be 
referred tbem to Dodge, saying tbat Dodge bad control of tbe 
mill, and tbat be (Clifford) bad aotbing to do witb tbe run- 
ning of it, and I tbink be was rigbt. Dodge was, in bis own 
way, and according to bis own judgment and skill, and at bis 
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owQ expansé and- for his benefit, to run and operate the mill 
for a determinate period, without interférence or control from 
Clifford or any one, Clifford divesting himself of the control 
for the time being for the purposes indicated in the contract ; 
and this is essentially what constitutes a lease, aud is incon- 
sistent with the relation of master and servant. 

Apply any of the usual tests: Could Clifford, any time 
duriûg the running season of 1877, turn Dodge out of the 
mill, or deprive him of the control of it ? Or could he con- 
trol Dodge in the running of the mill ? Could he, under the 
contract, say to Dodge, "This mill must be run on such and 
such days, and during such and such hours, and not other- 
wise ? If there is a dry time, or the wind is likely to corne 
up, no fire shall be made and the mill must not run," Could 
he say who should be hired and who not, or how many hand» 
should be employed, or what each should do, orregulate their 
time or wages, or judge of their competency ? Could he dis- 
charge, or compel Dodge to discharge, an incompétent or care- 
less hand employed in the management of the mill in those- 
very respects ■ wherein the négligence of a workman might 
cause damage to third persons? We believe he could not 
exercise such control, or do any of thèse things, under the 
contract; but that, on the contrary, Dodge was entitled to the 
possession and management of the mill during the life of the 
contract as against Clifford and ail the world. But if he 
could not control Dodge in the running of the miU, Dodge 
was not his servant, and it is difScult to see on what prin- 
ciple of justice Clifford can be made liable for the personal 
négligence of those whom he has no authority to control. If 
Dodge had been a hired servant by the day or month, Clifford 
would Lave had fuU control of his actions and the men em- 
ployed in the mill. He could then say how and when the 
mill should be run. In such case it would be but simple 
justice to impute the négligent acts of the servant done in 
the course of his employment to the master, and hold him 
liable for the conséquences, 

Again, suppose there were other expansés attonding the 
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running of the mill, besides those expressly provided for in 
the contract, upon whom -wonld the burden fall ? I think 
upon Dodge, as the proprietor for the time being. 

In Fisk T. Farmington Manufg Co. lé Pick. 491, the de- 
fendants were owners of a cotton factory and mill power, 
and had purchased from the plaintiff the çight of drawing off 
the water from bis pond through bis land below. The 
défendant had made a -written contract with one Bird, by 
•which Bird was to run the mill one year, and to manufacture 
for the défendants cotton shirtings, from cotton to be fumished 
by them, delivered at Boston, and for which the company 
agreed to pay Bird three and a half cents per yard for the cloth 
Bo manufactured by him at the end of each month. The cot- 
ton was to be used prudently and with care by Bird, and the 
mill kept in good running order by and at his expense, except 
the main gearing, -which was to be repaired by the company 
if uecessary; the waste to be accounted for by Bird, or deliv- 
ered to the company. Bird, while running the mill, caused 
the water to be let off so rapidly as to overflow the plaintiff's 
meadow, and injure his hay and grass. The action for the 
damages so caused was brought against the company who 
owned the mill, and the court held that the effect of the con- 
tract was to give possession and control of the mill to Bird, 
and that the défendants were not liable. 

This case is -very nearly allied in its facts to the one at 
bar, — more nearly so than any other in the books, — and we 
think it an authority in point. We are aware that since the 
triai of this case the same question bas been determined other- 
wise by the suprême court of Wisconsin, See Whitney v. Glif- 
ford, 46 Wis. 138. That case, depeuding on tho same state 
of facts, was pending in the circuit court for Portage county 
at the time this case was tried and depided in this court. 
After the hearing hère, the other case was brought on for 
trial in the state court and the same décision rendered at the 
circuit as was made in this court. An appeal was taken, and 
pending the motion for a new trial in this case the suprême 
court made a décision reversing that of the circuit court; and 
iî it were a question of local law we should feel bound by 
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that décision. But the case is one involving the proper con- 
struction of a written contract, which ia a question at gênerai 
law, upon which the parties hâve a right to the independent 
judgment of this court. And after careful and earnest con- 
sidération of the opinion in that case, we are unable to concur 
in the conclusion arrived at. 

The motion for a new trial is denied. 



Faemees' Loan & Tbust Co. ». L. C. & S. W. Ey. Co; 

(Circuit Court, D. Indiana. , 1880.) 

1. Railhoad — RBCBrraiB— LiquiDATED Dahaghs — Obdee of Coitet — 

CONSTKUCTION. 

, for plaintiff. 

, for défendant. 



Dedmmond, C. J. On the first day of August, 1874, the 
city of Logansport entered into a contract with the Logans- 
port, Crawfordsville & Southwestern Eailway Company, and 
the Détroit, Eel Eiver & Illinois Eailroad Company, the object 
of which seems to hâve been to cause a certain portion of the 
Logansport, Crawfordsville & Southwestern Eailway Com- 
pany's road, which was at that time unfinished, to be com. 
pieted so that it should extend to the city of Logansport ; 
and to hâve a bridge constructed across the Wabash river, 
and to secure to the city of Logansport the permanent loca- 
tion and maintenance of the car manufacturing and machine 
shops of both roads; and, as a considération, the city of 
Logansport agreed to issue $80,000 in bonds of the city, pay- 
able in 20 years, with interest at 7 per cent. The railroad 
companies agreed, respectively, one or the other, to which- 
ever it might belong under the contract, to go on and con- 
struct the bridge, and finish the road, and build and establish 
the machine shops at Logansport. The contract contained a 
provision that the shops were to be commenced, and so far 
completed, as to be of sufficient capacity to do the work and 
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repairs of the companies, on or before the first day of Novem- 
ber, 1875, and they were to be increased in size and capacity 
as the business of the railroads might require. "And it ia 
further agreed by the parties to this agreement that should 
the said railroad companies, or either of them, fail to faith- 
f uUy and honestly perform ail the agreements in this contrad 
on their part, they, or either of them, shall pay to the city of 
Logansport, as agreed, and liquidated damages, the sum of 
|éO,000, without relief fromvaluation or appraisement laws." 
At the time this contraet was made, it was executed by the 
défendant company through its président, S. D. Sehuyler. 
Afterwards, and soon after this contraet was made, the 
Logansport, Crawfordsville & Southwestern Eailway waô 
placed in the custody of a receiver, by the order of this court. 
In September, 1874, the receiver, who had been président of 
the railway company, and who had executed this contraet as 
Buch, made application to this court to enable him to carry 
out the terms of the contraet, and on the third day of October, 
1874, the court made an order in compliance with the appli- 
cation of the receiver. The order states that a portion of the 
road, viz., about five miles in length, extending from Glymer 
station to the city of Logansport, was unfinished, and that 
the same, when completed, would constitute part of the original 
Une of the road, and that it would then enare to the benefit 
of the mortgage lien hqlders on the road. The order refera 
to the fact that the construction of the bridge across the 
Wabash river, at the city of Logansport, was necessary. It 
also speaks of the fact that the city of Logansport had donated 
the sum of $80,Q00 to complète the unfinished portion of the 
road, and that the Détroit, Eel Eiver & Illinois Eailroad Com- 
pany was interested in the extension, and proposed to ad- 
vance and give in aid of the same the further sum of $16,000. 
The order refers to the sum of $95,000, composed of the 
$80,000 on the part of the city of Logansport, and $15,000 
on the part of the Détroit, Eel Eiver & Illinois Eailroad Com- 
pany, which were to be advanced on behalf of the objeot 
which the receiver had in view. The order then proceeds to 
state : "And that the whole sum necessary, in addition to the 
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said gifts and advances, to be expended bj said receiver, to 
complète Baid road and bridge, will not exceed tbe sum of 
$30,000. It is now ordered that he (the receiver) do expend 
Buch Bum for the purpose aforesaid, and that he be empowered 
to enter into ail contracta and agreements that shall be re- 
quired for the purpose of the extension aforesaid. And as to 
ail the moneys that may be expended, and ail liabilities 
incurred, by said receiver in carrying ont the provisions of 
thia order, the eaminga of said road are charged as with a 
first lien, prior to ail encumbrances on said road." 

The application of the city of Logansport is (the raUway 
Company kaving been sold under the order of this court on 
the foreelosure proceedings of the mortgagees) that a portion 
of the purchase money, which is now in the possession of the 
court, shall be appropriated towards the payment of the 
penalty which is imposed by thia contract of August 1, 1874, 
on both the railway contracting parties; and, of course, on 
this railway, whose property bas been sold. The proceeds of 
the sale being now in the hands of the court, the question ia 
whether this can be done. I think it cannot, and that the 
court cannot make this order, nor grant the city of Logans- 
port the relief which it asks. This is a penalty in the nature 
of liquidated damages, which the city of Logansport imposed 
on each of thèse contracting parties as a considération for 
which it agreed, on its own part, to issue thèse bonds, and 
which bave been iasued. There can be no doubt, I think, as 
to what is the true construction of this order of the court : 
that it intended simply that the earnings of the road should 
be held and become a prior lien as against ail encumbrances 
upon the road for the $30,000, or whatever sum was necessary 
overandabove the $95,000 which was given by the other parties 
to complète this work. This being an expenditure of money 
made by the receiver, under the direction of the court, it 
would be an unreasonable construction of the order to hold 
that it included not only the money which the receiver might 
spend, but that which had been appropriated by the city of 
Logansport, and by the Détroit, Eel Eiver & Illinois Eailroad 
Company. The provisions of the order which the receiver 



FIBMEBS* LOAN & TEUST CO. V. t, C. & S. W. ET. 00. 187 

•was to carry out, and for which, when executed, the eamings 
of the road were to be charged, as a first lien, prior to ail 
encumbrances, was simply -whatever might be spent by him 
over and above thèse two amounts. And it may be added 
that the receiver did not bring to the knowledge of the court, 
in his original and supplemental pétition, the précise facts of 
the case, and so far as we know they did not appear to the 
«ourt, The pétition did not set up this contract, but only 
that this money had been appropriated by the city of Logans- 
port, and by the Détroit, Eel River & Illinois Eailroad Com- 
pany. It said nothing about the contract, or the penalty 
which had been imposed by its terms upon each of thèse raii- 
way companies, but the receiver simply came to the court and 
asked for aii order to make this expenditure of money, for the 
purpose of constructing the bridge, which would extend the 
ïoad to Logansport and make the line complète, It is said 
that this is a part of the road which has been sold under the 
decree of the court, and that the mortgagees hâve the benefit 
of t'he contract which was made and the expenditure of the 
money. That is so, but the contract which the city of 
Logansport made was with the companies, and that city may 
hâve a valid claim against them. Of course, as this company 
is insolvent, we know that the contract is worth nothing, but 
in that respect it is not différent from a great many other 
creditors who made contracts with this same railway com- 
pany, and who do not prétend to come into court and ask for 
anything, because they know they are not entitled to relief. 
It ia the misfortune of the city of Logansport, in common 
with that of a great many creditors of this and other insolv- 
ent railway companies. 

1 may add, that the application which is made by the city 
of Logansport, as the 20 years hâve not yet expired, does not 
allège it has paid thèse bonds, nor does it even claim it has 
paid the interest on them. The court does not know judi- 
«ially that the city of Logansport has ever spent a dollar. It 
ia true, it may be said to be liable on thèse bonds. That is 
a question we are not now called upon to décide, but, so far 
as tlie application is concerned, they do not claim that they 



188 PEDEBAIi BEPOBTBB. 

have paid anything, I take it that the main object which 
the city of Logansport had in making this contract, and in 
causing this subscription under the law of this state by a 
proper application of tlie voters to the city council, was to get 
the railroad finished to the city of Logansport, and probably 
to have the machine shops constructed there. That it bas 
failed in that object is its misfortune, and I do not think the 
court, can give relief by appropriating any portion of the 
money now in the hands of the court to the payment of this 
olaim, and it will, therefore, be dismissed. 



. Ex parte Geisslbb. 
(Circuit Court, N. B. llUnm». October 30, 1880.) 

1. SuFBRTisoK OF ELECTIONS— PowEB TO Akhest. — Under the authority 

of the acts of congress a duly qualifled superviser of élections has the 
right, in the absence of the United States marshal and his deputies, 
to préserve order, and to arrest, without warrant or process, any per- 
son who interfères with him in the discharge of his duty as such su- 
pervisor. 

2. Same — Rbqistbation. — It is the duty of such superviser, among other 

things, to see that no person is improperly registered, and he can 
therefore object, if the circumstances warrant it, to the registration 
of a person oflering himself for such purpose. 

a. Same — Iktekpbeencb— Oppeobeiods Language. — The use of offen- 
sive and opprobrious language may, without any overt act, constitute 
an interférence with such superviser in the discharge of his duty. 

4. Ukitbd States — Registeation dp Votehb — Election op Membeus 
OF CoNGRESB. — The United States has the right to interfère in ail 
cases where there is a registration of voters for an élection of members 
of congress, and, when that interférence occurs under the authority of 
a statute 6f the United Btates, there can be no law which is paramount 
to it, nor is such law in dérogation of the rights of the states. 

Exporte SiOold, 100 U. B. 371. 

Facts in thiscase considered, and Md to constitute an arrest and not 
an assault by a duly-qualifled superviser of élections. 

Habeas Corpus. 

Mr. Leake, Dist. Att'y, for the United States. 

Mr. Cameron, for the City. 



EX EAETB GBISSLBE. 189 

Drxjmmond, C. J. The only question in thè case is whether 
the petitioner was legally arrested, fined, and imprisoned for 
the act which was done by him, as it appears from the évi- 
dence before the court. The facts seém to be substantially 
thèse : That the relator was appointed by this court a super- 
visor of élection under the acts of congreB8„and qualified as 
Buch, and went before one of the boards of registration in the 
first ward of the city of Chicago, to discharge his duty as 
fiuch, and remained there during the most of the day on the 
twenty-sixth of October. The registration took place in the 
usual way under the laws of the state, and about 8 or half- 
past 8 o'clock in the evening, a man who called himself Miller 
presented himself for registration, and some questions were 
put to him by the judges and answers made, which threw 
some doubt upon his right to registration. They were of such 
a character as to induce the i;elator, as supervisor, to object 
to his registration, and in conséquence of that an altercation 
arose between the supervisor and Dwyer, who came with 
Miller, as to his right to vote. Dwyer claimed to vouch for 
Miller, and that he was entitled to registration. The super- 
visor insisted, on the other hand, that he was not. 

There seems to be but little doubt that, prier to the act of 
violence which is complained of, there was offensive language 
used by both parties. The superviser, while insisting that 
Miller should not be registered as entitled to vote, may hâve 
and pérhaps did act in a manner somewhat offensive. He 
is obviously a man of quite excitable tempérament — he 
showed that as a witness on the stand — and it is possible, 
therefore, he did not act in as discreet and prudent a way as 
a man of différent tempérament would hâve done. It is also 
true, I think, that Dwyer became excited and used improper 
and, perhaps, opprobrious language to the supervisor ; but it 
is to be recoUected that while we can consider, for the pur- 
pose of determining what color is to be given to a transaction, 
the language which is used, we hâve to look at the acts them- 
selves, in order to détermine wl^ether they are légal. And we 
must consider the différent relations of thèse two persons, who 
hâve both used violent language to each other, and the cir- 
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cumstances of the case. Dwyer vas a volunteer there. He 
was, 80 to speak, an outsider. He may bave had the right 
to corne in and give hia testimony in favor of the person who 
was presenting his claims for registration ; but Geissler was 
there, clothed with the authority of law, and entitled to the 
protection of the law, as an offieer of the United States. 
They, therefore, occupied entirely différent positions. 

I can bave no doubt that, under the authority of the acts of 
congress, Mr. Geissler had the right, in the absence of the 
marshal and his deputies, as was the case hère, to préserve 
order, and to arrest, without warrant or process, any person 
who interfered with him in the discharge of his duty as a 
superviser. It was his right, among other things, to see that 
no person was improperly registered. He could, therefore, 
object, if the circumstances warranted it, to the registration 
of a person offering himself for registration ; and that the cir- 
cumstances did warrant it, is clear, because some of the 
judges themselves were in doubt as to his right, and therefore 
the objection of the superviser was properly made. 

There can be no doubt, either, that no person had a right 
to molest or interfère with the superviser in the discharge of 
his duty, even by the use of offensive and opprobrious lan- 
guage. That, without any overt act, might be a molestation 
and interférence with the superviser in the discharge of his 
duty. Neither can there be any doubt that there was more 
or less disturbance and disorder, which foUowed the use of 
excited language. Acoording to the weight of the évidence, 
as I understand it, the supervisor did tell Mr. Dwyer not to 
interfère, or "to stop," or "shut up," or that he would beput 
out ; to which Dwyer returned opprobrious language, threât- 
ening to strike the supervisor; and thereuponthe superviser, 
having insisted he should be removed or turned out, and say- 
ing that if no one else would do it he would himself, seized 
Mr. Dwyer, as some of the witnesses say, by the throat, and 
others say by the collar, or by the breast. It does not, per- 
haps, matter in what particular way. He did not strike 
Dwyer, and was himself immediately struck by Dwyer. The 
question is whether what was done by the superviser was in 
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pursuance of his authority as an officer of the United States 
tbere présent under the law. 

I do not justify in ail respects the manner of the action of 
Ihe superviser. It wônld hâve been much more creditable 
to him if he had shown more equanimity of temper ; if he 
had not become so escited, aiid if he had not returned sharp, 
bad language to the same kind of language. But we must 
make allowance for the infirmities of human nature ; and we 
cannot suppose that a man will always be unruffled when heis 
attacked, and -when opprobrious language is used towards him. 
The question is, after ail, had he the right to do what he did ? 

Had he the right to préserve order ? Had he the right to 
arrest Dwyer? And was h« in the discharge of his duty as 
a supervisor ? And the fact ihat he may not hâve done it in 
such a quièt, smooth, regular sort of way as other men of a 
différent tempérament, does not render the principal act illé- 
gal. In other words, if a mari, in arresting another, where 
he bas the right to arrest him, pushes him with more force 
than perhaps may be necessary, it cannot, in gênerai, affect 
the question of the legality of the arrest. So hère it may be 
that the supervisor did not act as other men of a cooler tem- 
pérament might hâve acted under the circumstances ; but he 
had the right, I think, to arrest Dwyer, and to préserve order 
by removing him from the room. The différence between the 
two men, as I hâve stated, is that the one was an outsider 
and the other was clothed with the authority of the law. 

There seems to be some misapprehension in the public 
mind as to the rigbts of the offioers of the United States in 
cases of this kind, as though they were interfering with the 
rights of the state or of the eity. It is not so. The United 
States bas the undoubted right to interfère in ail cases where 
there is a registration of voters for an élection of members of 
congress, and where that interférence occurs under the author- 
ity of a statute of the United States, there can be no law 
which is paramount to it; and, as the suprême court of the 
United States has said, there is nothing in dérogation of the 
rights of the states in this. Ex parte Siebold, 100 U. S., 371. 
We should move ou harmoniously in the one case as in the 
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other — eaeh within its respective sphère — the United States 
as a national govemment, and , the state as a government 
clothed with ail the powers which affect us as individuals — our 
lives, our liberties, our property, our relations to each other as 
citizens of the state. , But -wben the question of nationality 
and of the rights of the United States as a nation arises and 
bas to be decided, then the national power and sovereignty 
override what is sometimes called the sovereignty of the 
state. Undoubtedly, therefore, the national government haa 
the rigbt to prescribe in what manner représentatives in con- 
gress shall be elected, and how seeurity is to be given to the 
rights of electors, in order to ascertain who are legally elected. 
So that, while I bave criticised the action of the superviser 
in the performance of bis duty, as I tbink the circumstances 
warrant, and also the conduet of those who interfered with 
him, still 1 must hold, under the law, that be was acting in 
the line of bis duty, and that it was not compétent for any 
state autbority to interfère with bim in the exercise of bis 
right as a supervisor. 

The only question about wbicb I hâve bad any doubt since 
bearing the testimony in the case, is whetber wbat the sup- 
ervisor did could be treated as in the nature of a mère as- 
sault upon Dwyer, and not as an arrest. If it bad been done 
witbout the prior words and acts proved; if, for example, the 
circumstances which occurred prior to the seizure of Dwyer 
bad not been as tbey were, — namely, that he bad requested 
Dwyer, no matter in what form of language, not to inter- 
fère in any wayj that be bad called upon others to put bim 
eut, or to arrest bim, — tben it would bave been différent ; but 
baving done that — having said wbat he did — I must hold that 
the act, which otherwise migbt bave been merely an assault, 
must be regarded simply as a seizure, with perbaps more vio- 
lence than was necessary, to remove the man from the room, 
because be said "If no one else will remove him I will doit." 
The prisoner, therefore, will be discharged from custody. 
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In re Doio. 
(Oirouit Court, D. Oalifornia. October 22, 1880.) 

L Ihdictment— Wahiiant op RbmovaIt— Distkict Judoe— Rœt. St. 
f 1014. — Where a district judge is applied to for a warrant of removal, 
and it appears f rom the indictment on which the warrant is asked that 
the act alleged does not constitute an oSence against the United States, 
or that no trial can be had in the district to which the removal is 
Gought, it is his duty to refuse the warrant. 
In re BvM, 3 Dillon, 116. 
In re Clark, 2 Ben. 540. 

2. Manslaughtek— Pïlotv-Nkgughnch— Rbv. St. j 5344.— Section 5344 
of the Revised Statutes provides that " every captain, engineer, pilot, 
or other pergon employed on any steam-boat or vessel, by whose mis- 
conduct, négligence, or inattention to his duties the lif e of any person 
is destroyed, * * * * shaUbedeemedguilty of manslaughter." 
SM that, under this section, destruction of life is the essence of the 
oSence. 

Haheas Corpus, 

Philip Teaae, U. S. Dist. Att'y, for the United States. 

Milton AnâroSi for petitioner. 

HoFFMAN, D. J. The retum of the marshal shows that he 
holds the prisoner by virtue of a commitment by United 
States Commissioner O'Beirne, commanding him to receive 
into his custody and safely keep the said Thomas Doig to 
await the action in the premises of the United States district 
judge for the district of Galifarnia. The offence for -which the 
petitioner was committed is described in the commitment as 
follows: "That on or about the nineteenth of April, 1880, in 
the district of Oregon, and within the jurisdiction of the dis- 
trict court of the United States for said district, he, the said 
Thomas Doig, having then and there control and manage- 
ment of a certain steam-yessel called the Great EepuMic, as 
a pilot, did, by his misconduct, négligence, and inattention to 
his duty as said pilot, cause the death by drowning of the. first 
officer and others of the crew of said ship or vessel, whose 
names are to me unknown." The complaint on which the 
original warrant of arrest was issued charged the prisoner 
with the offence of manslaughter on the high seas, but it 
appears by the commitment, and is admitted by the district 

v.4,no.3— 13 
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attorney, tliat the only évidence produced to the committing 
magistrats was a certified copy of an indictment found by the 
grand jury of the United States for the district of Oregon. 

It is contended, on behalf of the petitioner, that the indict- 
ment nowhere allèges the crime to hâve been committed on 
the high seas or within the district of Oregon; but, on the 
contrary, it affirmatively appears that the offence, if any, -was 
committed in Washington territory. The district attorney 
objects to the considération by the court of this question, and 
contends that the duty of the district judge in the premises is 
purely ministerial, and restricted to issuing a warrant for the 
rèmoval of the prisoner "to the district where the trial is to 
be had." Eev. St. 1014. This view of the powers and duties 
of the district judge in this class of cases, or of the powers 
and duties of the circuit or district court, -wheù the prisoner is 
brought before it on haheas corpus, cannot be maintained. In 
the case of In re Buell, 3 Dillon, 116, the question was presented, 
under circumstances very similar to those of the case at the bar, 
to the circuit court for the eighth circuit. Buell was arrested 
and committed in Michigan for trial in the District of Columbia 
on an indictment, found in that district, charging him with 
having written a libel therein, which he afterwards published 
in Détroit. It was contended there, as hère, that the question 
of the sufficiency of the indictment was for the court in which 
it was found, and not for the district judge on an application 
for the warrant of removal. On this Judge Dillon observes : 
"I cannot agrée to the proposition in the breadth claimedfor 
it in the présent case. The provision devolves on a high 
judicial officer of the govemnient a useful and important duty. 
In a country of such vast extent as ours, it is not a light mat- 
ter to arrest a supposed offender, and, on the mère order of 
an inferior magistrate, remove him hundreds, it maybethou- 
sands, of miles for trial. The law wisely requires the pre- 
vious sanction of the district judge to such removal. Mère 
technical defects in an indictihent should not be regarded; 
but a district judge who should order the removal of a pris- 
oner, when the only probable cause relied on or shown was 
an indictment, and that indictment failed to show an offence 
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against the ïïnîtecl States, or showed an offence not comtnit- 
ted or triable in the district to which the removal ia sought, 
would misconceive his duty, and fail to proteot the liberty of 
the citizen. It is the constitutional right of the citizen to be 
tried in the district in which the offence imputed to him is 
alleged to hâve been committed, and not olsewhere. Article 
2, §2." 

The case of In re Clark, 2 Ben. 540, is not opposed to this yiew 
of the duty of the district judge in cases of this description. 
The prisoner was remanded, but the court advised that, upon 
8uch a proceeding, "the indictment must be held sufficient 
urdess it be so defcctive in the material averments that it would 
be themanifest duty ofthe court before which it waa presented by 
the grand jwry to décline to take action upon it," Independently 
of thèse authorities, I should bave felt no hésitation in hold- 
ing that, where a district judge is applied to for a warrant of 
removal, and it appears from the indictment on -which the 
warrant is asked that the act alleged does not constitute an 
offence against the United States, or that no trial can behad in 
the district to which the removal is sought, it is his duty to re- 
fuse the warrant. I proceed to consider w hether the indictment 
in this case is so def active in material averments that it would 
be the manifest duty of the court to which it was presented 
to décline to take action upon it. The indictment allèges, in 
substance, that Thomas Doig, on the nineteenth of April, 
1879, in the district of Oregon, and within the jurisdietion of 
the district court of the United States for the district of Ore- 
gon, was a pilot of steam vessels from and over the Columbia 
river bar and along the Columbia river to Astoria, in said dis- 
trict of Oregon. This is the only jurisdictional averment to 
be found in the indictment. The instrument then, allèges 
that on the said nineteenth of April, 1879, the steamer Great ; 
Eepublic was "making a voyage from San Francisco, in .the 
state of California, to Portland, in said district of Oregon, 
* * * and had on board then and there the said Thomas 
Doig as pilot, etc.; that said steamer, with said officers, etc., 
on board, arrived on her said voyage off the Columbia river 
bar, at or near the automatie buoy, at 12 :32 a. m. of the.jiiîW', 
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teenth of April; that the maàffer then anfl therè delîvereiï the 
véSselto Doig to be by him navigàted, etc., as pilot aa afore- 
said, * * * over the said' Co!umbia river bar and to 
Astoria, as aforesaid ; that said Doig reeeived the vessel, etc., 
into his exclusive charge as such pilot," etc. 

The indiètment further avers, in substance, that the night 
was too dark to admit of the vessel being safely navigated ; 
that it was the duty of said Doig, as pilot as aforesaid, to 
detain the vessel outside thé said bar until she could be navi- 
gated in safety; that he neglected his duty in thatbehalf, and 
that he then and there misconducted himself as éuch pilot, 
and nfegligently undertook then and there to take and navi- 
gàte the said vessel in said darkness over the said Columbia 
river bar, and to Astoria aforesaid, and that by reason of his 
said miseonduct, négligence, and inattention to his duty as 
pilot as aforesaid, he, the said Thomas Doig, as such pilot, 
ran the said vessel ashore on Sand island, in said Columbia 
river, and said vessel was then and there wrecked and lost, 
and the certain persons, whose names are to the jurors. un- 
known, were by the said miseonduct, etc., of sàid Thomas 
Doig, as pilot as aforesaid, then and there drowned ; that by 
reason of said miseonduct, etc., and the destruction of the 
lives of said officers, the said Doig became, and was, and is 
guHty of manslàughter, contrary to the form of the statutes, 
etc. The section of the Eevised Statutes under which this 
indictment is drawn, is, so far as is material to this case, in 
substance as foUows: "Everycaptain,engineer,piZo«, * * • 
by whose miseonduct, négligence, or inattention to his duties 
the lif e of any person is destroyed, * * • ehall be deemed 
guilty of manslàughter." 

It is not sufficient, under this statute, that the officer bas 
been guilty of miseonduct, négligence, and inattention to duty. 
Human life must hâve been destroyed. The destruction of 
life is the essence of the ofifence. Miseonduct, however gross, 
is innocent under this section unless it be the cause of the 
manslàughter. It is évident, therefore, that the offender is 
guilty, not when the miseonduct or négligence occurred, (it 
may be at the beginning of the voyage or trip of the steamer,) 
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but wliere that misconduct bore fruit by causing the death of 
a human being. The first clause of the indictment merely 
avers, as we hâve seen, that Thomas Doig, on the niueteenth 
of April, 1879, in the district of Oregon, and within the juris- 
diction of the court, was a pilot, etc. It does not even allège 
that he-vyas then engaged within the district, or mthin the 
jurisdiction of the court, in the performance of his dutiës as 
such pilot. It further avers that on the nineteenth pf April, 
1879, the Great Eepublic vras "making a voyage from San 
Francisco to Portland," and that on that day she arrivéd off 
the Columbia river, ator nearthe aûtoniatio buoy ; that Doig 
then and there took charge of her, and that by his misconduct 
she was wreeked on Sand island, where the loss of life by 
drowning occurred. 

It is not alleged that the steamer was, at any time while 
Doig had charge of her, within the jurisdiction of the court. 
It is not averred that she was on the high seas, or that she 
was within the district. It is not averred that the automatic 
buoy, where the alleged misconduct commenced, is within the 
jurisdiction of the court, or within the district of Oregon ; rior 
is either of thèse averments made with respect to Sand 
island, where the deaths by drowning occurred, and where 
the offence of manslaughter was committed. But this is not 
ail. It affirma tively appears, from an examination of the 
statutes which define the northern boundafy of Oregon, an 
inspection of the officiai oharts of the coast. survey, and -the 
testimony of an expert who identifies the natural objects 
called for in the description of the boundary line contained 
in the statutes and laid down on the chart, that Sand island 
is not within the district of Oregon, but is within the bounda- 
ries of Washington territory. The offence is, therefore, not 
justiciable in the district of Oregon, and the United States' 
courts of Oregon are without jurisdiction to try the offender. 
The analogy between this case and In re BueU, decided by 
Judge Dillon, is thus seen to be perfect. In that case, as in 
this, the indictment showed on its face that the offence was 
not committed within the jurisdiction of the court in which 
the indictment was found. The prisoner must be discharged. 
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United States v. Coppebsmith. 

iOà-euit Court, W, D. Tenmsme. , 1880.) 

1. PBM)inr — CoUNTBBFEITINa — Pbeemptokt Challbngkb — Rbv. St. § 
819.— Section 819 of the Revised Btatutes provides that, "when the 
ofCence charged is treason or s capital offence, the défendant shall 
be entitled to twenty and the United States to flve peremptory chal- 
lenges. On the trial of any other felony the défendant shall be en- 
titled to ten and the United States to three peremptory challenges ; 
and in aU other cases, civil and oriminal, each party shall be entitled 
to three peremptory challenges." Edd, that the offence of uttering 
and passing counterfeit coin was not a felony within the terms of this 
section. 

Indictment for counterfeiting. 

W. W. Murray, Dist. Att'y, and J. B. Clough, Ass't Dist. 
Att'y, for the United States. 

George Gantt, for défendant. 

Hammond, D. J. The défendant, being on trial for counter- 
feiting the coin of the United States, has peremptorily chal- 
lenged three of the jurors tendered to him, and claims the 
right to challenge another, and any number to the extent of 
10, under section 819 of the Eevised Statutes. He insists 
that the offence of making counterfeit coin is a felony at com- 
tnon law, and therefore a felony in the purview of that sec- 
tion; he also insists that being punishable by imprisonment 
3,t hard labor, which necessarily implies confinement in a 
penitentiary, it is a felony according to the ordinary accepta- 
iiion of the term in American law ; that congress used the 
îerm in that sensé in this statute, and did not intend to indi- 
îate capital offences already provided for by the same section 
■jf the Eevised Statutes. 

Section 819, above referred to, is as follows: "When the 
)ffence charged is treason or a capital offence, the défendant 
îhall be entitled to twenty and the United States to five per- 
emptory challenges. On the trial of any other felony, the 
ïefendant shall be entitled to ten and the United States to 
three peremptory challenges, and in ail other cases, civil and 
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crîmînal, each party shall be entitled to three peremptôry 
challenges," etc. ' - 

It is apparent that it was hère intend'ed to designate by the 
term "anyother felony," other oflfences than capital offenoes, 
for they are otherwise specially provided for by this section. 

Prior to législation by congress this matter of peremptory 
challenges in the fédéral courts was in some confusion until 
the suprême court deelared thàt they might, by rule, adopt 
the state practice. U. S. v. Shackleford, 18 How. 588; U. S. 
V. Douglas, 2 Blatchf. 207; U. S. v. Reed, Id. 435, 447, and 
note; U. S. v. Cottingham, Id. 470; U, 8. v. Tallman, 10 
Blatchf. 21; U. S. v. Devlin, 6 BMchf . 71. 

■ When we could resort to the state practice it was generally 
found that législation had accurately regulated the right ôf 
challenge by distinctly classifying offences with such statu- 
tory définitions as left no room for doubt. But since congress 
has legislated we can no longer look to the state laws for 
guidance, nor to the common law, but only to the acts of con- 
gress themselves, which, unfortunately, hâve only increased 
the confusion by the use of an indefinite term. I am not 
advised of any reported case construing this section, nor of 
the practice in regard to it, except that it is said at the bar 
that heretoforé in this district 10 challenges bave not been 
allowed in any case where the offence charged was not, by the 
statute creating it, deelared to be a felony. The first aot of 
congress, passed March 3, 1865, (13 St. 500,) after provid- 
ing for treason and capital offences, as is dçne by this section 
819, provided that, "on the trial of any other offence in which 
the right of peremptory challenge now exista, the défendant shall 
be entitled to ten and the United States to two peremptory 
challenges." The criticism of Judge Conkling, in the fifth 
édition of his Treatise, page 632, on this act, demonstrates 
how indefinite were the terms used, and he concludes that the 
section was nugatory as to ail crimes except treason and cap- 
ital offences : because the right of peremptory challenge, he 
says, only exists in cases oi felony, and noW nothing is felony 
except capital offences. In this criticism the leamed district 
judge of Oregon seems to concur, for he also déclares the sec- 
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I&OÛ, nugatory. U. S. v. Randall, 1 Deady, 524, 548. Tet, 
Btrange to say, the act of June 8, 1872, (17 St. 282,) substi- 
tutes this woxà felony for the phrase in the act of 1865 which 
was thus condemned, because it limited the right of peremp- 
tory challenges to cases of felony, and therebyleft it impossi- 
ble to détermine under the actof 1865 to what cases it should 
apply. Perhaps a proper construction of the act of March 3, 
1865, taken in connection with the law asitthen stood under 
the décision in the case of United States v. Shackleford, supra, 
and the act of 1840, wonld hâve been to look to the state 
practice to détermine in what cases the right of peremptory 
challenge "now exiats," and to allow 10 challenges in ail such 
cases; for the state practice then furnished not only the rule 
as to number, but the rule as to the kind of offence in which 
the right of peremptory challenge existed, as we hâve already 
seen. There would hâve been some certainty in this, but now 
there is no other course but to détermine by the oommon law 
what congress meant in this section of the Revised Statutes 
by the words "any other felony." If congress uses a common- 
law term in defining a crime, or in any statute, we must look 
to the common law for a définition of the term used. 2 Abb. 
Pr. 171; Conk, Treatise, 178, (5th Ed.;) U. S. v. Palmer, 3 
Wheat. 610; U. S. v. Wilson, Baldw. 78, 93; U. S. v. Bar- 
ney, 5 Blatchf. 294, 296; U. S. v. Magill, 1 Wash. 463. 
The Massachusetts Code commissioners, many years ago, in 
enumerating /cZimes within the provisions of their Code, in a 
note, add that the meaning "of the word 'felony' (as by them 
defined) is limited to the use of the word in this Code, and is 
not to be confounded with the common-law signification of 
the same term, whatever that meaning may be, for it is a 
matter of no little difficulty to settle it." Eeport, title "Expia- 
nation of Terms Cited;" 1 Hale's P. C. (A. D. 1847) 575, note. 
The suprême court of Alabama said, in Harrison y. State, 
55 Ala. 239, 241, that it is not easyto détermine in ail cases 
what are félonies and crimen falsi. "To predicate of an act," 
says the suprême court of Ohio, "that it isfelonious, is simply 
to assert a légal conclusion as to the quality of the act; and 
unless the act charged, of itself, imports a felony, it is not 
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made so by the application of this epithet. Indeed, the terni 
felony has no distinct and well-defined mèaning applicable tb 
our System of criminal jurisprudence. In England it bas a 
well-known and exteflsive signification, and comprises every 
species of crime wbicb at common law worked a forfeiture of 
goods and lands. But under our Criminal Code tbe word 
'felonious,' altbougb oecasionally used, expresses a significa- 
tion no less vague and indefinité than the word 'criminal.'" 
Matthews v. State, 4 Ohio St, 539, 542. In the constitution 
of Tennessee the words "criminal charge" are held to ' be 
Byhonymous with "crimes," which is said to mean, tech- 
nically, "felonious" offences. McGinnis v. State, 9 'E-umph. 
43. 

The term "felony" appears to bave been long used to sig- 
nify tbe degree or class of crime committed, rather than the 
pénal conséquences of the forfeiture occasioned by the crime 
according to its original signification. 1 Archb. Or. PL 1, 
notej 1 Euss. on Crimes, 43. 

Capital punishment by no means enters into the true défi- 
nition of felony. Strictly speaking, the term comprised every 
species of crime vrhich occasioned at common law the total 
forfeiture of either lands or goods, or both. That was the 
only test. Félonies by common law are such as either con- 
cem the taking away of life, or concem the taking away of 
goods, or concem the habitation, or concem the obstruction 
of the exécution of justice in criminal and capital causes, as 
escapes, rescues, etc. 1 Hale's P, 0. 411. Thèse crimes 
were of such enormity that the common law punished them by 
forfeiture: (1) the offender's wife lost her dower; (2) his 
children became base and ignoble and his blood corrupted; 
(3) he forfeifced his goods and ohattels, lands and tenements. 
The superadded punishment was either capital or otherwise, 
according to the degree of guilt; that is, the turpitude of the 
offence. There were félonies not punishable wiih death, and 
on the other hand there were offences not félonies which 
were so punishable. However, the idea of felony wâs &o 
generally connected with capital punishment, that, erro- 
neously, it came to be understood that ail crimes punishable 
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with death were félonies; and so, if a statute created a new 
offence and declared it a felony, but prescribed no punish- 
ment, by implication of law it was punishable with death. 
This has been changed by statute, and now, where a felony is 
created and no punishment prescribed, it is transportation 
for seven years, or imprisonment, with or without hard labor, 
not exceedingtwo years; and for a second felony, transporta- 
tion for life. 7 and 8 Geo. IV. The punishment for a mis- 
demeanor at common law was fine or imprisonment, or both, 
unlimited, but in the most aggravated cases seldom exceed- 
ing two years. Tomlin's Dict. title "Felony;" 4 Black. Com. 
94; 3 Inst. 43; 4 Bacon's Abridg. title "Felony" and title 
"Forfeiture;" Viner's Abridg. title "Forfeiture;" 1 Hale's P. 
C. 411,574; 1 Arehb.Cr.Pr.l, andnote, andp. 185; iPiuss.on 
Crimes, 42; 1. Bish. Cr. Law, §§ 580-590; U. S. v. Williams, 
1 Cranch's C. C. 178 ; Adams v. Barrett, 5 Ga. 404, 412 ; 
State y. Deiver, 65 N. C. 572; U. S. v. Smith, 5 Wheat. 153, 
159; U. S. Y. Staats, 8 How. 41. 

Tested by the common law, then, this term has no very 
exact and determinate meaning, and can apply to no cases 
in this country except treason, where limited forfeiture of 
estate is allowed. But technically that is a crime of a higher 
grade than felony, although it imports also felony. If it be 
conceded that capital punishment imports a felony, there can 
be none, at common law, except capital crimes. But that test 
is untechnical and founded in error. It does not always ap- 
ply, and it is as arbitrary to say that a crime punished capi- 
tally is a felony, as it is to say that one punished by impris- 
onment in the penitentiary ia a felony. Our aneestors 
brought with them the common-law gradations of crime, as 
they stood in their day, and although they organized a gov- 
ernment which is wholiy destitute of a criminal common law, 
its influence bas always prevailed to producd incongruities 
arising out of an attempt, even when creating new offences, 
unknown to any law except our own peouliar system, to keep 
up its gradations of crime. The suprême court, in the case 
last cited, points out the distinction between the use of the 
word "felony" as descriptive of an offence, and as descriptive 
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of the ponishment; pronounces it thé njerest technicality, and 
holds that where a atatute créâtes an offenoe and deolâires' it 
a f elony it is not necessary to plead a felonious intent. Bouv. 
Dict. "Feloniously." The court also speaks of "the moral 
dégradation attaching to the punishment actually inflicted," 
and intimâtes that it is about ail that is left to us of thecom- 
mon-lawidea of felony. There is just as much of moral dég- 
radation in an offence called by the statute-makers a misde- 
meanor, if punished degradingly, as if with the same 
character of punishment they call it a felony. 

In American law, forfeiture as a conséquence of crime being 
generally abolished, the word "felony" has lost its original 
and characteristio meaning, and it is rather used to dénote 
any high crime punishable by death or imprisonment. Bur- 
rill's Dict. title "Felony." The term is so interwoven with 
our criminal law that it should hâve a définition applicable 
to its présent use; and this notion of moral degradatioù by 
confinement in the penitentiary has grown into a gênerai 
understanding that it constitutes any offence a felony, just 
as, at common law, the idea of capital punishment became 
inseparably connected with that of felony. There is, there- 
fore, much force in the suggestion of counsel that since we 
cannot define this word, as used in this statute, by the com- 
mon law, it must be understood that congress used ît in this 
modem sensé. Because, where the words of a statute con- 
strued technioally would be inoperative, but construed aecord- 
ing to their common signification would hâve a reasonable 
opération, the courts do sometimes adopt the latter construc- 
tion. Yet it will be found that this modem idea of felony has 
come into gênerai use by force of state législation on the sub- 
ject, so far as it is legally established. From a very early 
day, and as a necessity, the state législatures hâve passed 
laws defining and enumerating félonies as those crimes pun- 
ishable by confinement in the penitentiary; and this has 
corne to be the law in nearly every state. In Tennessee the 
law of 1829 elaborately enumerates félonies, and punishes 
them with hard labor in the jaU or penitentiary, and the aot 
of 1873, ehapter .57, makes ail crimes, punishable by confiàe- 
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mçïift in the penitentiaïy, félonies, and so defines the term. 
C. &N. 316; Acts 1873, p. 87. We hâve no such législa- 
tion by congresa. Section 5391 of the Eevised Statutes is lim- 
itçd to ; offences committed in places ceded to the United 
States, and adopta the state law as to such offences if not 
otherwise provided for;, and of course, in such cases, if the 
offence is a felony by state law, it becomes a felony by this 
section. 

There is no uniformity in the législation of congress as to 
the punishment of criminal offences, and we often find statu- 
tory misdemeanors punished more severely than statutory 
félonies ; and while some of the statutes prescribe hard labor 
as a part of the punishment, when necessarily the confine- 
ment must be in some prison where it can be so enforced, on the 
Other hand the simple imprisonmènt prescribed may become 
idonfînement with hard labor byseleetinga prison whereitisa 
part (îf the discipline ; so that we often find prisoners convioted 
of the same offence, and séntenced to the same punishment^ un- 
: . dergoingin fact différent punishments. Ex pa/rte Karstendick, 
. 93 U- S. 396. Jn this case it is held that it is not the inten- 
tion of-our statutes to limit confinement in the penitentiary 
.to thôse offences where hàrd labor is imposed. Eev. St. § 
5539. ' We find it, theref ore, impractioable to applyany such 
testas that prescribed by the state législation above men- 
tioned, as the législation of congress now stands, to the déter- 
mination of the meaning of the word "felony" as used in 
section 819 now under considération. 

But, aside from this, nothing is better settled than thatwe 
cannot look to the state làws, in the criminal jurisprudence 
of the United states, for the oharacteristic éléments whichgo 
to make up an offence, and enter into it as a part of its légal 
statm; nor tothe common law; nor even to the character of 
the punishment. The fédéral courts take no cognizance of 
state statutes in criminal proceedings, and deduce no crimi- 
nal jurisdiction from the common law, which has no force, 
directly or indirectly, to make an act an offence not made so 
by congress; though in ail matters respecting the accusa- 
tion and trial of offenders, not otherwise provided for, we are 
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referred to thé laws and usag^^of the state wliensthe judièîal 
System -was organized. 1 AJîb. Pr. 197; 2 Abb. Pr. 171 ; U. 
S, v.JReid, 12 How. 861; U. S. v. Lawca^ter, 2 McLean, 431 ; 
U. S.. Y. Peterson, 1 Wood. & M. 306, 309 ; U. S. v. Shepherd, 1 
Hughes, 520, 522; U. S. v. Taylor, là. 514, 517; U. S. v. 
Maxwell, 3 Dill. 275, 276; U.S. v. Shepard, 1 Abb. 431; U. 
S. V. Cross, 1 McArth. 149; U. S. v. Black, 1 Sow. 211; U. 
S. V. Ebert, 1 Cent. L. J. 206; U. S. v. Williams, 1 CM. 5; 
U. S. T. Barney, 5 Blatchf. 294; U. S. v. Watkins, 3 Cr. C. C. 
441, 461; U. S. v. Hammond, 2 Woods, 197; Î7. S. v. Ma^fiii, 
1 Wash. C. C. 463. 

In those cases wbere the state laws hâve been adopted as 
in section 5391 of the Eevised Statutes, they stand as if the 
act of congress had defined the offences in the very words of 
the state law; and in those cases where congress bas been 
content to denounce the offence by its common-law.name, as 
in mijrder and râpe, for example, (Eev. St. 5339, 5354,) they 
stand as if congress had re-enacted the commoa Jia'sy totitiem 
verbis. And in suchcaeeg, unquestionably, if the crim^ bôa 
felony at common law or by state statute, it is a felony under 
the act cf., congress ; aod if not.puBished capitaUy Vfonlà .îa\\ 
within the désignation of"any other felony," as used in this 
section 819, by force, not of the common law or state statute, 
but of the fédéral statute; Murder is a felony at common 
law, but it may be doubted if râpe is, it having been made so 
by statute. Merton, 2; 1 Hale's P. C. 226. If thia flatter 
offence were not punishedcapitally, andwe wer« confined/asin 
aome of the states, to the ancient «ommon law, and not that 
existing at the time of the révolution, it would become avery 
difficult matter to détermine how it was to be ruled under 
this section 819. This is mentioned to illustrate the almost 
inextricable perplexity which arises from the use of this 
word "felony" in the présent state of our law, in acts of con- 
gress, without some statutory définition of it. It does not 
follow, however, because we can find no common-law défini- 
tion of this tenu which will give it and this statute opération 
according to that law, and are îorbidden to adopt the défini- 
tion found in the modem use of it in state statutes, that this 
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clànse of Ihe section is nugatory. The authorities cited show 
that congress has the undoubted power to ereate félonies by 
législation operating within the limitations of its jurisdiction 
over crimes, and that from time immémorial législatures hav- 
ing gênerai jurisdiction over oriminal offènces hâve added fél- 
onies to the common-law list. U. S. v. Tynen, 11 Wall. 88. 
Statutes ereate félonies either by declaring offènces to be fél- 
onies in express terms, or impliedly, as in the anoient stat- 
utes, by enacting that the défendant sh'ould hâve judgment of 
life and member where the word "felony" isomitted, orwhere 
the statute says an act under particular circumstances shall 
be deemed to hâve been feloniobsly committed. 1 Arch. Cr. 
Pr. 1, and note; 1 Euss, on Crimes, 43; and authorities above 
cited. Now, where the common law opérâtes, this déclara- 
tion, express or implied, entailed the conséquences of for- 
feiture, and if the statute fixed no punishment there was 
Buperadded by the anoient law the penalty of death, and now 
in England transportation, and in our American states con- 
finement in the penitentiary. But it is manifest that the 
jurisprudence of the United States, as long as section 6326 of 
the Eevised Statutes and other prohibitions of forfeiture of 
estate and corruption of blood'as a punishment for crime 
continues to be the law, and as long as congress adopts no 
gênerai législation punishing félonies as such, either capi- 
tally or otherwise, the déclaration that an offence shall be a 
felony in an act of congress is merely brutum fuimen, except 
so far as it inclines the législative mind to affix a more severo 
penalty for the commission of the offence. Notwithstanding 
this, however, it has been, until récent years, the constant 
habit of congress to déclare offènces created by it either fél- 
onies or misdemeanors in express terms, or to leave them to 
be misdemeanors by making no déclaration on the subject. 
There is no doubt that offènces are félonies when so declared 
to be, and the accused is entitled in such cases, where not 
punished capitally, to 10 challenges under this section 819, 
and this is about the only substantive effect such a declara- 
ition has, unless it be that it further gives the accused the 
right to be proceeded against only by indictment under the 
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fifth amendment tothe constitutipn ; though it bas been judi- 
cially declared tbat under our system a felony is not an 
infamous crime in tbe sensé of tbat amendment. U. S. v. 
Cross, supra, and tbe other autborities above cited. It would 
seem, tberefore, tbat it is ratber to tbe advantage tban tbe 
disadvantage of tbe oÔender to bave congress déclare bis of- 
fence a felony. Be tbis as it may, tbe clause under considér- 
ation may operate, in otber tban capital cases, to giye tbe 
défendant 10 cbaUenges in tbe foUowing classes of cases: 
First, wbere tbe defence is declared by statute, expriessly or 
impliedly, to be a felony; second, wbere congress does not 
define an offence, but simply punisbes it by its common-law 
name, and at common law it is a felony; third, wbere con- 
gress adopts a state law as to an offence, and under sucb law 
it is a felony. 

It only remains to be determined whetber tbe offence 
cbarged in tbis indictment cornes witbin eitber of tbese caté- 
gories. Making counterfeit coin was by tbe ancient common 
law treason, and subsequently a felony, wbile uttering or 
passing it was only a misdemeanor. Fox t. Ohio, 5 How. 
410, 433; Tomlin's Dict. title "Coin;" 1 Hale's P. C. 210, 
224; U. S. V. M'Carthy, 4 Crancb's C. C. 304; U. S. v. Shep. 
herd, 1 Hugbes, 621. Tbe act of 1790 (1 St. 115) déclares 
counterfeiting tbe public securities a felony, and punisbed it 
with deatb. Tbe act of 1825 reduce d tbe punisbment to bard 
labor not exceeding 10 years. 4 St. 119. Tbe act of 1806, 
tbe first to protect tbe coin, declared counterfeiting a felony 
punisbable by imprisonment at bard labor. 2 St. 404. The 
act of 1825 declared counterfeiting tbe coin a felony punisb- 
able witb imprisonment at bard labor not exceeding 10 years. 
4 St. 121. Tbe act of 1873 declared counterfeiting treasury 
notes a felony, as did tbe acts of 1847 and 1861. 9 St. 120; 
12 St. 123; 17 St. 434. Counterfeiting postage staraps was 
declared felony by tbe act? of 1851 and 1853. 9 St. 589; 10 
St. 256. Counterfeiting tbree-eent pièces was by tbe act of 
1865 made a misdemeanor. 13 St. 518. 

Tbe Revised Statutes dro^ tbis classification, as does tbe 
act of 1877, and tbese offences are no lobger declared Mo* 
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nies. Eer. St. 5414, 5457, 5464; 19 St; 223/ And thîs dem- 
onstrates that the législative will no longer déclares this 
ofFence a felony, and we think the felony f eature is impliedly 
repealed. It is argued very earnestly, however, that the 
effect of this is only to leave it a felony as at common law. 
We hâve already shown that under our System there is no 
common-law felony unless congress merely defines a crime 
which is a felony at common law by its common-law name. 
If the act said "counterfeiting" shall be punished as pre- 
scribed, it would be a felony; but it does not say so; it defines 
the ofFence for itself, and does not déclare it a felony for the 
obvions reason that such a déclaration would not change the 
character of the crime or the punishment, and would be 
whoUy useless. Besides, it would be absurd to punish the 
misdemeanors of uttering and passing counterfeit coin with 
precisely the same punishment, ail defined in the same sec- 
tion, and then say it was the intention of congress to give a 
défendant charged with making the counterfeit ten challenges, 
and another défendant who passed it only three, while both 
offences are defined and punished by the same section and 
with the same punishment. There is no substantial reason 
for such a distinction. One crime is just as heinous as the 
other in the sensé of this statute, and are upon an equal foot- 
ing. 

It is rulcd that the défendant can hâve bat three chai* 
lenges. 



V 



In re Maetin, Bankrupt. 

{JDistrîet Cowrt, W. D. Pennsylmnia. October 18, 1880.) 

1. Mechaoto's Laair-CoMFOTATipN OF TniB. — In Computing the six 
monthswithui which a mechanic's lien can be flled, under the statutes 
of Pennsylvanla, (Purd. Dlg. 1034, pla. 44, 46,) elther the day on 
which the last work is doue, or the day on wblcb tbe claim is 
flled, must be exduded. 

Sw exceptions to the report of the eommissioner distribut- 
ing proeeeds fâ. xeal estaie. 
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-, for plaintiff. 
-, for défendant. 



AcHESON, D. J. I hâve carefally reàd and consîdered the 
testimony in this case and briefs of counsel submitted to me, 
and am of opinion that the commissioner was right in his 
finding that the last work by Dyer Loomis, the mechanics' 
lien créditer, upon the bankrupt's building, under the origi- 
nal contract, was doné on October 5, 1874, It is true, the rais- 
ing of the party wall seven feet above what was called for by 
that contract was for the accommodation of Chambers, the 
adjoining owner and builder, and was in pursuance of an 
independent contract between him and the bankrupt. But 
the raising of that wall merely postponed the work of topping 
out the chimneys on the party wall until it was carried up the 
additional height. By the clear prépondérance of the évi- 
dence it appears that on October 5, 1874, the chimneys were 
topped out, and also some filling in, or chinking, done 
under the frieze. This work was certainly necessary to com- 
plète the original contract, for without it the bankrupt's house 
would bave been unfinished. 

But, as the claim was not filed until April 5, 1875, it is 
strenuously contended that the lien was lost. To this, how- 
ever, I cannot assent. By section 14 of the mechanics' lien 
law of June 16, 1836, (Purd. 1033, pi. 44,) the lien remains 
"until the expiration of six months af ter the work shall hâve 
been finished or materials furnished, although no claim shall 
hâve been filed therefor; but such lien shall not continue 
longer than the said period of six months, unless a claim be 
filed as aforesaid, at or before the expiration of the eame 
period." The phraseology of the act of April 14, 1855, 
(Purd. 1034, pi. 46i) is somewhat différent, but manifestly it 
made no change in the law in respect to the time for filing the 
claim. Its purpose was merely to link together the items of 
an account where there was no contract for the whole, or 
no order whioh would embrace the whole vrithin a single 
undertaking. Diller v. Burger, 68 Pa. St. 432. Clearly, in 
Computing the six months under thèse two recited acts, 
«ither the day on which the last work iô' done, or the day on 

v.4,no.3 — 14 
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which the daim îs filed, must be excluded. Therefore, the 
claim hère, filed April 5, 1875, was in time, 

This construction of the mechanics' lien law is in accord 
■with ail the later authorities upon the vexed question of the 
«omputation of time. Cromelien v. Brink, 29 Pa. St. 524. 
Thus it was decided in Green's Appeal, 6 W. & S. 327, that 
under the act of the twenty-sixth of March, 1827, the five 
years from the day of the entry of a judgment within which 
it must be revived by scire fadas, are exclusive of the day on 
which the judgment was entered. And in Menges v. Frich, 
73 Pa. St. 137, it was held that where a debt was due Octo- 
ber 6, 1862, suit brought October 6, 1868, was in time to 
«scape the bar of the statute of limitations. "Time is to be 
computed excluding the day on which the act is done from 
which the count is made," is the rule as expressed in Brisben 
V. Wilson, 60 Pa. St. 452. 

As respects crédits^ it seems to me the commissioner has 
made ail proper allowances, and correctly reports the balance 
due on this lien. 

And now, October 18, 1880, the exceptions to the commis- 
sioner's report are overruled, and said report, and the distri- 
bution therein made, confirmed absolutelv. 



VoYLES, Assignée, v. Paeker. 

(Circuit Court, Z>. Indiana. , 1880.), 

1. Bankbtiptct — Judgment — Lien — Ajjjiinistbator's Bokd — Illinois 
STATtTTBS. — Under the statutes of Illinois an assignaient in bankruptcy 
does not defeat the lien of a judgment recovered against the bankrupt 
upon an administrator'shond, where the suit upon the bond was insti- 
tuted prior to the flling of the pétition iij bankruptcy, although the 
judgment was not obtained until after such pétition had been flled. 
In re Jodyn, 2 Biss., ezplaiued. 

, for plaintiflF. 

, for défendant. 



Dkdmmond, g. J. The facts which gîve rise to the contro- 
Tersy in this case may be very briefly stated. Thomas J. Eod- 



rOUhBB V; 7ABKXB. 211 

man, bankrnpt, as the admînistrator of an estàte, had giveu 
a bond under the law of this state for the faitbful performance 
of his duties as such administrator. On the twenty-seventh 
day of April, 1876, a suit was brought in the state court upon 
the bond. tJnder the law of this state such a bond is given 
to the state, and the suit was instituted in its name. A 
]udgnient was recovered in the suit, which seems to hâve been 
for the benefit of the défendant in this case, Andrew J. Par- 
ker, Eodman, who executed the bond, became a bankrupt 
by a pétition filed on the sixth of June, 1876, and an assign- 
ment was made under the bankrupt law of his property to 
the assignée, which, of course, related back to the time the 
pétition in bankruptcy was filed. Judgment was not re- 
covered in the suit on the bond against the bankrupt until 
after the pétition in bankruptcy was filed, and the question 
in the case is whether the assignée is entitled to the property, 
or the parties interested in the bond of the administrator. 
It is claimed on the part of the assignée that the assignment 
eut off by relation, on the 6th of June, when the pétition was 
filed, and before judgment on the administration bond was 
rendered, the lien which thé judgment gave on the property 
of the bankrupt. The law of this state déclares that in suits 
instituted by the state upon bonds given 'to the state, that 
the liens upon judgments shall relate back to the time of the 
institution of the suit; and the judgment which was rendered 
in the state court declared that in conformity with the law 
the lien should relate back to the twenty-seventh of April, 
1876, when the suit was commenced. If the lien operated 
from that time upon the property, of course it eut ofif any 
claims which the assignée might hâve, because a pétition in 
bankruptcy was not filed until aftet a suit on the bond was 
commenced. That is the controversy between the parties. 

I think that I must hold, undèr the law, that the priority 
of right is on the part of the creditors under the adminis- 
' trator's bond, and not on the part of the assignée. The 
bankrupt law was not intended to destroy any liens creatéd 
by the state law. It is trùe that it waà quite within the 
bounds'of pôssibility that, although the stlit was commenced 
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on the 27th of April, np judgment might hâve l)een enteted 
upon the bond, or might.not be entered finally for an indefi- 
nite time; still, under the law of thia state, when the suit 
was commencedon suoh instrument, an inchoate lien had taken 
effect on ail the property of the bankrupt within the jurisdic- 
tion of the court, and -whenever judgment was finally entered 
it operated by relation to the time when the suit was com- 
menced. The liens of judgments dépend very much, in fact, 
I may say exclusively, in a case at law, upon the particular 
législation of each state. In some of the states we know that 
a lien of a judgment opérâtes from the first day of the term 
when the judgment is rendered. In some states it opérâtes 
from the last day of tbe term when the judgment is rendered. 
In other states it opérâtes from the time the judgment is 
rendered, irrespeotive of the first and last days of the term. 
In this case there is an express statute upon the subject, and, 
as I understand, the suprême court of this state has held that 
administrator's bonds are within the terms of this law, and 
that a lien upon such a judgment relates back to the time the 
suit was commenced. Then there was an inehoate lien on 
the 27th d.ay of April, on the property of the bankrupt, which 
became consummated by relation when the judgment was 
rendered, and it cat off, therefore, any claim which the 
assignée might hâve on the bankrupt's property which related 
back to a time subséquent to that of the commencement of 
the suit. It is insisted with a great deal of force, on the part 
of counsel, that it has been decided in Ira re Joslyn, 2 Biss. 
235, that the lien of a landlord, which he acquires by virtue 
of a distress warrant, is similar to that acquired by this judg- 
ment créditer, and that the same principle which opérâtes 
upon a lien of attachment and destroys it, also opérâtes upon 
the lien of the judgment. That case was decided under the 
peculiar législation of Illinois in relation to proceedings by 
landlords to enf orce their rights against tenants. It required 
that when a distress warrant should issue and seize the prop- 
erty, that there should be a suit, or an inquiry by the court, 
as to the amount due ; and what was found due was in the 
nature of a judgment, on which exécution could issue against 



the property. This court held that within Une spirit of the 
bapikjrupt law that must, be considered subject to the same 
mies and régulations and principles as cases of attachaient 
against the bankrupt's property, and that it should, just as in 
that case, dissolve and put an end to the attachaient or lien 
of the landlord : provided, between the day of the issue, and 
the levy on the diatress warrant, and the time of the judgment 
and exécution issued uuder the orders of the court, the péti- 
tion in bankruptoy was liled. I still adhère to the view which 
I took in that case, as to the effect of the peculiar législation 
of lUinois in relation to the enforoement of the rights of land- 
lords against their tenants ; and, as was stated in that case, 
I think it was not strictly within the letter of the bankrupt 
law, but within its gênerai scope and spirit. In this case it 
can hardly be said that the same principle applies. Hère is 
an express provision of law, which déclares that the judgment 
on an admiuistrator's bond shall be a lien frçtin, the.very day 
of the commencement of the suit. It was undoubtedly com- 
pétent for the state to enact such a law, and the baùkrupt 
law, as I think, preserved the lien which the law bf the state 
thus created, and it is the duty of the fédéral court to sus- 
tain it, 

Without going at greater length into the considérations 
which operate upon the mind of the court, I ehall affirm the 
judgment of the district court. 



su 
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Broadnax V. Thb Centbal Stock Yard & Transit Coupant» 

(CCrouit Court, D. New Jersey. September 28, 1880.) 

1. Rb-ibbubd liETTBBS Pai^kt No. 6,925, dated June 23, 1874, for im- 
provement in apparatus for rendering lard and tallow and other ani- 
mal matter, and for crisping and drying the refuse thereof , li£ld, under 
the circumatances of this case, net infringed by tlie défendant corpo- 
ration. 

S. Same — Invention. — The gist of the invention is the apparatus, or com- 
bination of parts, and uot any particular instruinentality by which it 
is put into opération. 
Heymour v. Mwnh 2 O. G. 675. 
Wheeler v. The Clipper Mower Go. T.d. 442. 

B. Bame — Samb — Re- issue — Claim. — A re-issue is not theref ore voîd whicJ» 
flrst claims the instrumentality by which the combinatiun or apparatus 
«nay be used. 

A. Sahe — Samb — CIonbtbdotion. — An invention ueed not in fact be con- 

structed, in order to préserve « patent, when the patentée is a citizen 

of the United States, and the invention is capable of construction and 

opération froin the model and spécifications flled in the patent-offlce. 

Wheder v. Th4 Clipper iftnew Go., mtpra. 

In Equity. 

Amos Broadnax, for complainant. 

Léon Abbot, for défendant. 

Nixon, D. J. The bill is âled in this case agaînst the défend- 
ant corporation for infringing re-issued letters patent, No. 
5,925, dated June 23, 1874, for improvement in apparatus 
for rendering lard and tallow and other animal matter, and 
for crisping and drying the refuse thereof. The original let- 
ters patent, numbered 81,473, were granted to the complain- 
ant September 1, 1868. The bill of complaint allèges that 
the first claim of the re-issue bas been infringed. This claim 
is for a stationary tank enolosed in a stationary heating cham- 
ber, and fitted with a horizontal rotating stirrer, by which 
the material under treatment is thrown over and over while 
it is being rendered or dried. 

The principal defences insiste d upon at the hearing were 
— First, that the re-issued patent was void, (a) because tha 
re issue embraced more than the original patent; (b) because 
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tlie alleged invention was not new; and (c) because it was use- 
less and inoperative. Second, that the devices used by the 
défendants did not infringe. 

If either defence prevail there must be a decree for the 
défendants. What is the complainant's patent? It has 
référence to mechanism or a combination of ingrédients for 
the séparation of grease or tallow from animal tissue or 
fiber. Two modes hâve long been in use for accomplishing 
this result — one by steam and hot water, -where the rough 
fût. or offal is put into a tank or kettle, and steam is injected 
in a sufficient quantity and température to liquify the fat; 
and the other by the application of dry external beat to the 
vessel containing the tissue or fiber, whereby the fat is melted 
and then drawn off in varions ways. One is known as the 
wet and the other as the dry rendering. Two of the defend- 
ant's expert witnesses, Quimby and Eeilly, agrée that the 
former process is so much more efficient than the latter, in 
separating the fat from the animal fiber, that the residuum 
obtained requires a différent treatment to prépare it for use. 
The élimination of the grease or tallow is so much more com- 
plète, that it is only necessary to evaporate the surplus water 
to hâve the residual mass fit for commercial purposes; whereas, 
by the dry process, so much of the fat stiU adhères to the fiber 
that loss would ensue unless independeut mechanioal treat- 
ment is resorted to, by pressure or squeezing, to remove the 
adhering fat before the scraps or cracklings are prepared for 
fertilizers. 

The complainant has sought to remedy the practical incon- 
venience and expense resdlting from the need of thèse sep- 
arate processes for rendering and drying, by claiming in his 
re-issue such a combination of a heating chamber, tank, and 
stirrer that the material is rendered and the refuse dried in 
one continuons, process in the same apparatus. 

In the original letters patent, the patentée, in stating the 
history of the art, describes both methods and suggests the 
principal objection to each. The object of his invention was 
to remedy thèse defects by furnishing a combination of instru- 
mentalities, ail of which were old, but claimed to be new in 
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their combination and results. He does not prétend that the 
combination bas, in itself, any capacity to produce any useful 
resuit, and nowhere therein does he indicate that it may be 
used except in connection with external dry beat. But, in 
the re-issue, he states broadly that bis invention extends to 
whatever form the apparatus, in its varions forms, may take, 
or in whatever form the beat may be applied, or however the 
furnace may be combined with the apparatus. 

The counsel for the défendant, at the hearing, insisted that 
this was an enlargement of the scope of the patent; that 
more was claimed than was suggested in the original; and 
that hence the re-issue was void, not being for the same 
invention. 

I do not think tbe re-issue is obnoxious to such a charge. 
In view of the state of the art, an apparatus for rendering the 
fat and drying the refuse of animal matter is patentable, 
apart from any connection with other instrumentaUties by 
which it is to be made operative and eflacient. Because one 
mode only is indieated in tbe original, the patentée is not 
shut up to the one mode in the re-issue, as long as it is not 
of tbe essence of the invention. The law, indeed, requires 
him to disclose some mode by which it can be rendered prac- 
tically useful, but it does not foUow that be is confined to 
that, and may use no other. The gist of the invention is the 
apparatus, or combination of parts, and not any particular 
instrumentality by which it is put in opération. Seymour v. 
Marsh, 2 0. G. 675 ; Wheeler v. The Clipper Mower Go. Id. 
442. It may be proper also, in this connection, to allude to 
another ground of opposition to the complainant's patent, 
urged by the défendant in the argument. 

The proof was that the complainant had never put bis 
alleged invention into practieal use, and it was insisted from 
this fact that tbe inventor could not maintain a suit for its 
infringement. But this is not the law, when the patentée is 
a citizen of the United States. In Wheeler v. The Clipper 
Mower Go,, supra, Judge Woodruff, in considering this objec- 
tion to the validity of a patent, says : "If tbe invention be 
such that when the tbing invented sball be constructed 
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according to the model and specifitJatioHS filed, it "will operate 
BuccessfuUy^ as a practical and ueeful thing, the inventer 
h&è satisôed the law, and hîs patent is valid. He is not 
bound by law to eonstruot it, in order to préserve bis patent. " 

In our investigation into tbe design and aim of the patent 
"we are favored with the testimony of the patentée himself, 
who is also eomplainant in the case, and who ought to, be a 
compétent authority on the question of what the inventer 
intended to embrace. He saye, at folio 552 of the record, 
that "the essential principle of my [his] invention consista 
of a tank enclosed in a hot chamber, by which the beat can 
be kept in the material without danger of burning it, and of 
an instrument introduced into the tank by •which the material 
can be continually stirred or agitated in such manner as to 
continually présent new particles of the material under treat- 
ment to the drying surface of the tank, and to the free beat 
contained in the tank." 

Accepting this as an accurate description of the complain- 
ant's patent, the remaining questions are: (1) does the de- 
fendant corporation infringe the combination? and (2,) if 
they are infringers, is the combination of the eomplainant 
new ? The défendants disclose, in their answer and by their 
testimony, the mechanism which they employ in rendering the 
fat and drying the refuse. They allège that upright boilers 
are used in one portion of their factory, separate and apart 
from the place where the scraps or residuum are dried. "In 
thèse boilers," it is further stated, "the animal matter is 
placed, and steam is injeoted therein in the ordinary way 
until the lard or tallow is boiled out. The lard or tallow is 
then drawn off from above the water contained in the boiler 
through any ordinary stop-cock in the side of the boiler. Tho 
water isthen drawn off, and the refuse animal matter isdumped 
into a tank underneath, from which it is taken and put into 
an ordinary screw-press, for the purpose of expelling the ex- 
cess of water. The scrap or residuum is then taken to 
another part of the factory and placed in an ordinary hori- 
zontal steam-jacketed boiler. In this boiler there is a hori- 
zontal shaf t with radial arms. The steam ia the« let into the 
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jacket of the boiler and theshaft is turned. The result of 
the opération is that the anioial matter is redueed to a fine, 
dry powder of almost pure animal fiber. The powder is free 
from odor, and is used as an article of commerce, and, by rea- 
Bon of the great percentage of nitrogen it contains, and by 
reason of the absence of oleaginous matter from it, it is fitted 
for immédiate use in the manufacture of fertilizers." 

The witness Quimby says, (fol. 1128) : "Exactly what is 
dons by the défendants is fully and correctly stated in their 
answer to this suit, which I hâve read." He further testifies 
that the defendant's rendering is exclusively by the wet pro- 
cess, in a number of upright boilers, substantially like the 
rendering tank desoribed in the patent re-issued to Ebenezer 
Nilson, May 7, 1850; that when the tallow is ail rendered 
the scrap is removed from the boilers, and, after the excess 
of water is pressed out of it, is carried to another part of the 
premises and deposited in a number of horizontal steam- 
jacketed stationary cylinders, in which it is dried by the 
action of revolving arms ; that the rendering and drying are 
thus two distinct opérations, and are not conducted as parts 
of one process in the same apparatus, but are separately con- 
ducted in two différent kinds of apparatus, respectively situ- 
ated in two différent parts of their premises. It is in carrying 
on this second stage of the process, to-wit, in drying the scrap 
after the rendering and pressure, that the complainant con- 
siders his patent to be infringed. He regards the horizontal 
steam-jacketed stationary cylinders, containing a horizontal 
shaft with radial arms, as équivalents for the constituents of 
the combination described in the first claim of his re-issued 
patent, 

Whether he is correct in this dépends upon whether a lib- 
éral or narrow construction is given to his claim. Any con- 
struction broad enough to constitute the défendants infrin- 
gers, it seems to me, would render his patent void, for lack- 
ing the essential qualities of usefulness and novelty. After 
a careful considération of what is fairly embraced in the pat- 
ents granted respectively to John G. Appenzeller, on the 25th 
of January, 1859, (defendant's Exhibit Gr ;) and to Matthew 
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Hodkinson, on the 29th of November, 1859, (defendaijit's 
Exhibit J;) and to Eston, Jr., and Thiry, on the 2'rth of 
Eebruary, 1866, (defendant's Exhibit M,) — it is difficult to 
hold that what the défendant uses infringes the complainant'a 
patent, without at the same time reaching the conclusion 
that thèse several patents are anticipations of the claimant's 
claim. I find in them the stationary tank, the heating cham- 
ber, and the horiizontal rotary stirrer in suoh juxtaposition, 
and bearing such relations to each other, that it is quite as 
easy to say that the complainant's patent infringes them, as 
to aflSrm that the défendants' infringe the complainant's, 
Eecognizing the f act that a limited construction may be given 
to the patent, which wili allow it to stand, I will not say that 
it is void for want of novelty; but there must be a decree in 
f avor of the défendants, on the ground that they do not in- 
fringe. 

Let a decree be entered diamissing the complainant's bill, 
with Costa. 



Nat. Cae-Bbakb Shob Co. v. L. S. & M. S. Ey. Co. 

Nat. Cas-Brake Shob Co. v. The I. C. E. Co. 

{Circuit Court, JT. D. Êlinois. October 11, 1880.) 

1. Patent No. 40,156— Second Cijim— Infeinoembnt.— The Becond 

claim of patent No. 40,156, issued October 6, 1863, to James Bing, 
for an improvement in car-brake shoes for railway cars, Tteld, in- 
fringed under the circumstances of thls case. 

2. Invention — Constbtjction.— fin construing an invention, eflEect must 

be given to the whole of the description contained in the spécifica- 
tion and claims. 

3. Bamb — Same. — A patent contained two claims — First, toi & certain 

"latéral rocking motion" of the one part of a combination upon that 
of the other; second, for such combination with certain Bdditional 
éléments, " the whole being construoted and arrangea substantially 
as specifled."' HM, that such second claim couldbe infringed by a 
machine not containing such '' latéral rocking motion," where such 
motion was not, in terms, referred to by the said claihi. 

In Equity. 
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Banning d Batining, for complainant. 

George Paysan, for défendant. 

Dbummond, C. J. Thèse two cases dépend maînly upon 
the construction whioh is to be given to plaintif 's patent of 
October 6, 1863, The counsel for the respective parties 
differ as to this construction» According to the view of the 
plaintiff's counsel, the patent should receive a libéral or 
enlarged construction, speaking of it in one sensé. Accord- 
ing to the view of thé defendant's counsel, the construction 
should be more nftrrow. The original patentée was James 
Bing. No controversy is made as to the title of the plaintiff 
to the patent. The patent is for an improved shoe for car 
brakes, constructed in two parts, a model of which I hold in 
my hand. That part which rubs against the periphery of the 
wheel of the car, and produces the retarding motion, is called 
the sole. The other part is called the shoe. Now, in con- 
sidering his invention, we must give effect to the whole of the 
description contained in the spécification and claims. The 
patentée starts out with deelaring that his invention is — First, 
the construction of the two parts of the shoe, in the pecuiiar 
manner which is described, so that the part in contact Mdth 
the wheel can accommodate itself to the same. He goes on 
to deseribe that the periphery of a car-wheel is bevelled, and 
that the object of his pecuiiar construction of the shoe and 
the sole is that the part which cornes in contact with the 
periphery of the wheel may accommodate itself to the wheel. 
He claims that his invention conëists, secondly, in a pecuiiar 
combination of the two parts of the shoe, the devis by which 
the shoe is suspended to the truck, and the boit which secures 
the devis to the shoe, and the two parts of the shoe to each 
other. Then he describes the shoe by giving in détail the 
manner in which the parts are constructed, and their relations 
to each other, and to the periphery of the wheel ; and then he 
déscribes the pecuiiar manner in which the wheels of the car 
are constructed and beveled. One of the main things con- 
nected with the construction of thèse two parts, is that the 
shoe bas two lugs which pass outside of a lug, a, of the sole, 
and a boit fastens them together. There is also a lug, d, in 
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the sole, whioh fits into a soirt of mortise or opening in the 
shoe, so as to enable the osoillating or vibratory motion,- 
which he speaks of , to take place, Af ter describing tbe diffi- 
culties which éxist in fitting the shoe to the periphery of the 
■wheel, he says : "Thèse difficnlties are avoided by my inven- 
tion, inasmuch as the sole, B, is permitted to hâve a latéral 
rocMng motion on the shoe, and can at once accommodât© 
itself to the bevel of the wheel, or to any variation caused in 
that bevel by the latéral movemént of the axle." Then he 
says: "Ânother improvement in my invention is the pecul- 
iarly simple arrangement of the devis which supports thô 
shoe; the boit. G, serving the purpose of Connecting the devis 
to the shoe, and the latter to the sole." 

It seems as though the patentée, in thus describing his 
invention, intends two things : in the first place, to describe 
the construction and sole in such a way that the latter is 
accommodated to the ordinary bevelled periphery of the wheel ; 
and, secondly, he intends to describe a combination of thèse 
various parts, consisting of the shoe and the sole, the devis 
by which the shoe is suspended to the truck, and the- boit 
which secures the devis to the shoe, and the two parts of the 
shoe to each other. This appears to bave been the intention 
of the patentée, and the daims seem to carry out that inten- 
tion, There are two daims. The first is: "The shoe, A, and 
sole, B, both being constructed and adapted to each other 
substantially as described, so that the sole can hâve a latéral 
rocking movemént on the shoe, for the purpose specified." 
There can be no doubt what was in the mind of the patentée 
in making the first daim. If we take out the boit, the rock- 
ing motion can be seen in the model by moving the two (the 
shoe and the sole) one upon the other. And to accomplish 
that the boit is somewhat loose, and one of the lugs of the 
sole, a, bas to be tapered more or less, as he describes it. 
The question is whether there is necessarily found in the 
second daim, as an essential part of it, without which it doea 
not exist as a valid claim and there can be no infringement, 
this construction of parts which produce the rocking motion. 
This claim is : "The combination of shoe, A, sole, B, devis, D, 
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and boit, G, the whole being constructed and arrangea sub- 
Btantially as specified." It will be observed, the words are 
"constructed and arrangea." 

I am inclined to think there may be an infringement, and 
this may be a valid claim, independent of what is set forth in 
the spécifications, as he describes the invention, "firBtly,"and 
in the first claim, without its possessing the rooking motion ; 
and, therefore, that the view which the plaintiflf's counsel 
take of the construction of the patent is correct. I hâve 
already called attention to the manner in which the inventor 
divides his invention into two parts — First, so that the sole can 
accomodate itself to the periphery of the wheel ; and, secondly, 
the peculiar combination of the two parts of the shoe, the devis 
by which the shoe is suspended upon the truck, and the boit 
which secures the devis to the shoe, and the two parts to oach 
other; and also to that part of the spécification in which he 
says that the difficulties which hâve heretofore existed are 
avoided because of the shoe having this latéral rocking 
motion. He then says his invention or device has another 
improvement, and that consists in what he describes "secondly" 
as his invention, in the first part of his spécification: the 
peculiarly simple arrangement of the devis which supports 
the shoe; the boit. G, serving the purpose of Connecting the 
«levis with the shoe, and the latter to the sole. Whether or 
not the combination of the second claim contains, as an essen- 
tial élément, this latéral rocking motion, in order to make it 
a valid claim, and whether it must be found in an infringing 
machine, is the question. If this rocking motion was ail that 
was in the mind of the inventor, I think it may be asked, 
•with a good deal of significance, what was the necessity of 
his dividing his inventions into two parts, as he did in his 
spécification, and also in the claims. He may bave had in 
his mind that the device which he was describing was con- 
structed in the way which he has specified; but still he claims 
a combination, which he describes in his second claim, and I 
think it may be a valid combination, iiidependent of the 
latéral rocking motion, which he speaks of in the first claim, 
and in varions parts of the spécification. If it is not so, then 
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ail that -would be necessary to prevent infringement would be 
to change slightly the form of the lug, a^ Qf the sole, or to 
tighten the boit, G. I do not understand that in the various 
patents that hâve been put in évidence there is anytbing 
which succeflsfally attacks the devioe invented by the pat- 
entée, and which would prevent it from taking effect as the 
subject of a valid patent. It ia true, before this invention 
there were de vices by which the two parts of the shoe werê 
separated, when that which was applied to thé periphery of 
the wheel was wom out, or so worn that it could be no longer 
successfuUy used; but, after ail, that is not the invention of 
the patentée in this case. His invention is the peeuliar con- 
struction of the shoe in thèse two parts, put together and 
separated in the way described. And while it may bé ihe 
duty 6î the court to limit the patentée strictly to the daims 
which he bas set forth; still, it is.also the 'duty of the court 
to give effect to the invention of the patentée, provided the 
court can see that he has described and claimed it, and so I 
think the second claim mây be infringed, although there may 
not be in an infringing machine the latéral rocking motion 
described in the first claim. 

With this construction of the patent, it seems to me there 
cannot be much doubt but that the devices of the défendants, 
in both cases, infringe the plaintiff'a patent. The variations 
are not substantial, but are more in form than in substance. 
So that, on the whole, I find that the plaintiff is entitled to a 
decree in each case. 
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Nat. Cab-Bbaee Shob Co. v. D., L. & N. E. Co. 

{Oireuit Court, E. D. Michigan. , 1880.) 

1. Patent No. 40,156, issued October 6, 1863, to James Bing, for an im- 

provement in carrbrake shoes for railway cars, held, not infringed 
Tinder the circumstancea of tliU case. 

2. Same— iNFKraGEMENT — EVIDENCE. — Where a device was not intended 

as an évasion of a patent, but was intended for an entirely différent 
purpose, and the infringement, if any, was purely accidentai, the 
évidence of such infringement must be so clear as tO' admit of no 
other reasonable construction. 

, for complainant. 

, for défendant. 



Brown, d. J. This is a bill in equity for the alleged infringe- 
ment by the défendant of patent No. 40,156, issued October 
6, 1863, to James Bing, for an improvement in car-brake shoes 
for railway cars. The case was submitted upon the pleadings 
and stipulation of the parties as to the facts. 

The validity of the patent is, for the purposes of this suit, 
admitted, but the défendant dénies the infringement, and this 
is the only issue in the case. It seems that in the construc- 
tion of car-wheels the tires or périphéries are slightly bevelled 
outward from the flanges, in order to secure a slight outward 
pressure upon the rails and to relieve the flanges of some 
portion of the strain put upon them in holding the wheels 
upon the track; and that in stopping the cars it is désirable 
that the brakes should be bevelled in an opposite direction, to 
correspond and fit closely to the bevel of the wheels, although 
this is not always done. 

Varions patents, English and American, were introduced 
by the défendant, to exhibit the state of the art prior to the 
issue of complainant's patent. It appears from them that 
car brakes were originally constructed in a single pièce, 
attached to the end of a beam running across the car. This 
method of construction, however, was open to the objection, 
that when that portion of the shoe (technically called the 
sole) applied to the flanges was worn out, the whole shoe 
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became worthless. To remedy this, a separate iron sole was 
provided and bolted to a pièce of wood known as the shoe, 
and attached to the end of the beam. When the sole became 
worn it could then be unbolted, taken ofif, and reversed, or 
discarded, and a new sole be attached to the shoe without 
injury to the latter. One of thèse devices, taken from the 
Michigan Central Eailroad, was introduced as an exhibit 
under the name of the "Michigan Central Eailroad Shoe." 

Plaintiff's invention was a new dëparture. In stating the 
nature of his improvement he says : "My invention relates 
to the construction of shoes or mbbers for car-wheels, and 
consists — Firstly, in constructing the shoe of two parts, in the 
peculiar manner described hereafter, so that the part in con- 
tact with the wheel can accommodate itself to the same. 
* * * Even when the usual shoes are properly fitted to 
the bevelled périphéries of the wheels the latéral movement 
of the axles, as the wheels traverse curves of the traok, is such 
that ordinary shoes cannot fit aocurately at ail times. An- 
other evil attending the use of ordinary shoes or rubbers is 
that as the latéral movement of axles takes place an undue 
strain is imparted to the brake-beam. Thèse difficulties are 
avoided by my invention, inasmuch as the sole, B, is permitted 
to hâve a latéral rocking motion on the shoe, and can at 
once accommodate itself to the bevel of the wheel, or to any 
variation caused in that bevel by the latéral movement of 
the axle." 

His improvement, in brief, consists in having the sole 
loosely fitted to the shoe, so that, when pressed against the 
periphery of the wheel, the sole accommodâtes itself to the 
bevel of the wheel, however much or little it may be. The 
claîms of the patent are stated as follows : Firstly, the shoe, 
A, and the sole, B, both being constructed and adapted to each 
other substantially as described, so that the sole can hâve a 
latéral rocking movement on the shoe for the purpose speci- 
fied; secondly, the combination of the shoe. A, sole, B, devis, 
D, and boit. G, the whole being constructed and arranged sub- 
stantially as specified. 

The device of the défendant, undoubtedly, resembles this in 

v.4:,no.3— 15 



226 FEDEBAL BBFOBTBR. 

some partieulars. It contains a boit and a devis, by -which 
the sole is attached to the shoe, and is made removable sim- 
ply by witbdrawing the boit, as in plaintiff's invention. It is 
quite obvions, however, that it was not intended as an in- 
fringement or évasion of the plaintiff's patent, and that the 
object of the device was to render the sole réversible, so that 
when worn upon one side it could be taken off the shoe and 
turned upside down. 

Whether it be an infringement of the plaintiff's first claim 
dépends upon two questions: First. Does the sole hâve a lat- 
éral rocking movement on the shoe for the purpose specified, 
viz., to accomodate itself to the bevel of the wheel? Second. 
If this resuit is produced, is it produced by means used by the 
plaintiff, or by a mechanical équivalent thereto ? 

Whether the defendant's device has the latéral rocking 
movement must be determined as a question of fact, and by 
an actual inspection of the déviées, one of which, as well as 
a model, is made an exhibit in the case. The model cer- 
tainly contains no possibility of such a rocking movement. The 
sole is firmly attached to the shoe — as firmly as if it were 
bolted to it, as in the Michigan Central exhibit. Plaintiff, 
however, claims that this is not a fair représentation of the 
shoe used by the défendant. On an examination of the iron 
shoe actually employed upon the defendant's cars, I am 
satisfied that if there be any rocking movement at ail 
it is due to a slightly imperfect construction, or to wear, 
and that in either case it does not sufficiently answer the 
purpose of the plaintiff's patent. In a case of this kind, 
■where it is obvious defendant's device was invented for an 
entirely différent purpose, and was not intended as an évasion 
of the plaintiff's patent, the infringement, if any exists, being 
purely accidentai, it seems to me the évidence of actual 
infringement should be so clear as to admit of no other rea- 
sonable construction. If, upon the other hand, I were satis- 
fied that an évasion was attempted, I should be disposed to 
résolve any doubts I might bave upon the question of in- 
fringement or mechanical équivalents as favorably as possible 
for the complainant. 
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It is true that when defendant's shoe is Iiung loosely by the 
devis it bas a rocking movement like that of the plaintiff'a, 
but when pressed forciby against the wheel the sole accom- 
modâtes itself to the shoe and not to the periphery of the 
wheel, and consequently no rocking movement is produced ; or, 
if there be any at ail, it is so slight as to bave no perceptible 
effect. The fact that the sole of the defendant's shoe is worn 
principally upon one side, is strong évidence to show that it 
has not accommodated itself to the bevel of the wheel. Nor 
am I satisfied that, conceding that defendant's shoe has a 
latéral rocking motion, it is produced by the means employed 
by the plaintiff or by a mechanioal équivalent thereto. It is 
uselesB to set forth hère at length the différence between the 
two devices, as no description we could give would be com- 
prehended without an actual inspection of the models. The 
principal distinction between the two is that in the plaintiff's 
patent the sole is attached to the shoe only at one end by a 
boit passing through a lug of the sole and two corresponding 
lugs of the shoe, the devis by which the shoe is supported 
being attached to this boit. The other end of the sole is not 
attached to the shoe at ail, but has a pyramidal projection, 
fitting into a corresponding socket in the sole, by which the 
latter is prevented from escaping entirely, and the latéral 
motion is produced. In defendant's device the sole contains 
a lug.at either end fitting to two corresponding lugs in the 
shoe, and is f astened at one end by a boit and at the other by 
a devis. I am not satisfied that one is the mechanical équiv- 
alent of the other. 

As this finding disposes of both of plaintiff's claims, an 
order will be entered dismissing the bîU. 
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MAODONTAiiD V. Shspabd and othera. 
(Circuit Court, D. Massachusetts. October 15, 1880.) 

1. Patbist No. 155,534, dated Beptember 29, 1874, claiming, as a new 

article of manufacture, a skirt protector for ladies' dresses, haviug a 
luted or plaited border, bound with or composed of enamelled cloth| 
or other water-proof material, sustained. 

2. Samb — Infringement— Evidence. — The proof of infringemeat in thia 

case hdd suiBcient, in the absence of contradiction. 

In Equity. 

Complainant, pro se, and Benj. F. Butler, for complainant. 

E. N. Dickerson and J. S. Holmes, for défendants. 

LowELL, C. J. The plaintiff's patent. No. 156,534, dated 
September 29, 1874, claims, a3 a new article of manufacture, 
a skirt protector for ladies' dresses, having a fluted or plaited 
border, bound with or composed of enamelled cloth, or other 
■water-proof material. As originally granted, it was for a 
skirt "facing or protector," but the facing was disclaimed in 
November, 1874. The records of the interférence case with 
one Chase, and of the case in this court before my prede- 
eessor, are made part of this record. 

In the interférence, (6 0. G. 359,) the commissioner de- 
cided in favor of the patentée, and said, among other things : 
"Macdonald made this invention in 1861, and between that 
time and 1865 she attached water-proof skirt protectors to 
four of her own dresses. Short dresses became fashionable 
in 1865, and therefore nothing more was done with this in- 
vention untU the year 1872, when long dresses were again 
the style, and Macdonald then commenced experimenting, 
preparatory to filing an application for a patent." 
. He afterwards says that an attempt has been made in 
argument to confound skirt facings with skirt protectors. 
"Thèse articles," he rejoins, "are entirely distinct in form, 
and are used for a différent purpose. Enamelled cloth has 
been used for the former, but there is nothing in the record 
to show that it has been used for protectors." He then refers 
to the patent of Lucinda Humphrey, and finds that oil-cloth, 
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which is described by her, could not be used for a protector 
operating like plaintiff's; and, as to Mackey's patent, he 
says it is for a facing which only extends to the edge of the 
skirt, and that braid is the protector to Mackey's skirt. He 
then considers the plea of abandonment and décides against it. 

The grounds, then, upon whieh the patent was granted 
were, an invention earlier than Chase's, namely, in 1861 ; that 
it had not been abandoned ; and that it was not anticipated 
by a skirt "facing" which extended only to the bottom of the 
dress and was bound in with it by a pièce of braid. 

It is, undoubtedly, trae that the discrimination between a 
protector and a facing had not been made in common speech 
at the time of this décision. Facings are protectors, in a 
broad sensé, and they were called so before protectors, in the 
sensé of the patent and disclaimer, had corne into use. The 
commissioner found that enamelled cloth was used for facings 
of skirts before Miss Macdonald made her invention. He 
might hâve added that they were called "protectors;" but 
since strips of water-proof material bave been used to hang 
below the skirt and braid to protect both, the narae is more 
generally applied, as the office applied it, to thislatter article. 

Judge Shepley's décision agrées entirely with that of Mr. 
Leggett, though whether he had the latter opinion before 
him I do not know. In Macdonald v. Blackmar, 9 0. G. 746, 
he says : "I see no reason to doubt that she (Miss Macdon- 
ald) was the first and original inventor of this article, as dis- 
tinguished from a skirt facing, which is an entirely différent 
article, and from a skirt protector, which, being made of 
wigan or similar material, was substantially useless for the 
purpose as compared with the complainant's invention." 

Judge Blatchford bas found, upon a preliminary hearing 
by affidavits, that the date fixed by the commisioner for the 
plaintiff's invention was rightly fixed. He also agrées with 
me that the invention includes a plain as well as a fluted or 
plaited form of water-proof skirt protector. 18 0. G. 193. 
This is a somewhat nice question of construction, but I still 
think it the better opinion. 

The évidence in this case brings out very clearly that 
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enamelled cloth was used for protecting skirts a long time ago, 
and perhaps before 1861 ; but it is not proved to my satis- 
faction that it was used as a protector in the présent sensé. 
I think it was probably made into facings. The évidence of 
the witnesses who sold it is not, and could not well be, very 
distinct upon this point, as they were none of them women 
or dress-makers. This case does not vary substantially from 
the facts proved or taken for granted before the commissioner 
and before the late circuit judge, unless the évidence of the 
complainant herself in cross-examination will hâve that effeet. 

The complainant, in her anxiety to prove that the Morrison 
"protector," which was a strip of enamelled cloth, sold for the 
purpose of protecting skirts, was used as a facing, and not as 
a protector in the more récent sensé, has sworn that enamelled 
cloth of that sort would not be useful as a protector, because 
it would show its white or non-enamelled side below the dress, 
and because its edge would fray, and that this was the only 
enamelled cloth to be had in the market in 1861 and long 
after. "If thia be so," say the défendants, in substance, 
"how can you maintain that you invented this thing by the 
use of such cloth in 1861 ?" I think the answer to this argu- 
ment is that the plaintiff has always insisted that her use of 
the invention before 1865 was expérimental. So strongly was 
this put by her in the Blackmar Case, that the défendants 
argued that she had experimented without success, and had 
abandoned her supposed invention. Judge Shepley found, as 
the commissioners had found, that there was no abandon- 
ment. Of course, if the invention was put into public use in 
1861, the patent is void; but this point was not taken before 
the commissioner or before Judge Shepley. The patentee's 
account of it is that she took some pains to correct the defects 
of the old enamelled cloth, but did not fuUy reach a satisfactory 
resuit uûtil she had some cloth specially prepared for her 
after she had, as the commissioner says, resumed her exper- 
iments in 1872. 

It is always ground for suspicion and serutiny that a pat- 
entée with one breath carries back his invention, and with 
the next déclares it to hâve been so incomplète that his use 
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was only expérimental. This is what the plaintiff does, and 
what the office and Judge Shepley appear to décide that she 
is entitled to do. I am net prepared to dissent from this con- 
clusion. 

The only évidence of inftingement is from the plaintiff 
herself, who produces a strip of water-proof cloth with a strip 
of India rubber sewed to its lower edge, which she swears is 
exactly what she bas seen sold by the défendants, as and for 
skirt protectors. This appears to me a sufficient proof of 
infringement in the absence of contradiction. 

Decree for the complainant. 



TnJiMOBB V. MooBE, Owner, and another. 

ÇDkt/riet Court, B. Maryland. November 8, 1880.) 

1. LrBBL — Paeent— Abduction of Son. — A parent may maintain a libel 

in admiralty for the wrongf ul abduction and carrying to sea of a son. 

2. Tort — Master — Ship-Ownbr. — A ship-owner is liable for such tort 

of the master, where the master is in command of the vessel as the 
agent of the owner. 

3. Abduction — Damages.— JBisîtï, iinder the circumstances of thîs case, 

that the owner of the ship was not liable, but that the master was 
answerable in the sum of $180 to the mother of the minor for the 
abduction of her son. 

In Admirality. Libel in personam. 

Applegarth é Ilagner, for libellant. 

I. A. L. McClure, for respondents. 

MoEBis, D. J. This is a cause of damage bronght by tho 
libellant against the owner and master of the schooner 
Thomas W. Moore, for damages for the abduction and ni- 
treatment of her son, Henry Johnson, a youth of about 16 
years of âge. 

The libel allèges that libellant is the only surviving parent 
of her said son, and entitled to his services and wages, and 
to bave care and custody of him; that about September 26, 
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1879, her son was shipped on board said schooner, (thon em- 
ployed in dredging for oystera in the Chesapeake bay,) with- 
out her knowledge or consent, and detained in said employ- 
ment until the eighth of March following; that her son was, 
during that time, exposed to the rigor of a severe winter, en- 
dured great hardships, was frequently beaten and cruelly 
treated by said master, and allowed to sufïer for want of 
proper food and medicines, and that when discharged he was 
badly frost-bitten and sick, and is still disabled from work; 
that, in conséquence, libellant was put to expense for his cure 
and médical treatment, and is still deprived of his earnings, 
and is advised that he will never completely recoyer his abil- 
ity to labor. 

The libellant is a colored woman, living in Washington, and 
the proof shows that- her son, when shipped on respondent's 
vessel, was about 16 years of âge, and was living with his 
mother, and gave to her whatever he earned at any work he 
could get to do. It appears that he, together with several 
other colored boys, were induced by a colored man in Wash- 
ington to leave their homes and come with him to Baltimore, 
and were there taken by him to the office of a man who pro- 
cures seamen for oyster vessels, where, the respondent Lewis 
being présent, they signed shipping articles to serve Lewis 
during the oyster season at seven dollars per month on any 
vessel he should designate. They received seven dollars 
apieee advance, which was taken by the man who shipped 
them, and then they went at once aboard the schooner Thomas 
W. Moore and proceeded down the bay on her, the respond- 
ent Lewis being master in command. Lewis employed the 
schooner in connection with two other oyster vessels on the 
Chesapeake, each taking its turn to bring the whole catch of 
oysters to Baltimore, and the other two remaining to continue 
dredging. Johnson, the libellant's son, was transferred from 
one of thèse three beats to another during the whole oyster 
season, and did not get back to Baltimore for some five 
months after he was shipped. He then at once returned to 
his mother in Washington. She had known nothing of hia 
intention to leave his home, and, having been unable to learn 
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anything about him, had suffered great anxiety, and had 
given him up for dead. His feet and hands were badly frost- 
bitten, and he had a severe cold. His mother was obliged 
to nurse him and hâve a physician attend him for about two 
months, and at the time of the hearing (Septembe-, 1880,) he 
had not entirely recovered hia strength, and was somewhat 
crippled in his feet. 

That a parent may maintaîn a libel in admiralty for the 
■wrongful abduction of his son and carrying him to sea is well 
settled ; and also that for such a tort committed by the master 
the ship-owner would be liable as well as the master, if the 
master was in command of the vessel as his agent ; but where 
the master is owner pro hac vice, and not commanding the 
vessel as agent for the owners, they are not in such cases held 
personally liable for his torts. 

I find that in this case the master had the possession, con- 
trol, and management of the vessel, and was to man and victual 
her. He paid, as hire to the owner, a proportion of her gross 
earnings, but the owner had no control over her employment. 
So they both testify, and that the owner's share of the ves- 
sel's earnings were usually deposited for him by the master 
with a merchant in Baltimore, and that for months at a time 
he knew nothing of the vessel's whereabouts, and that he knew 
nothing of the shipping of this boy. I think, therefore, that, 
as against the owner, the libel must be dismissed. 

I come, then, to consider the merits of the case against 
Captain Lewis, the master. Looking at ail the testimony iu 
the light most favorable to him, and giving him the benefit 
wherever there is any conflict of testimony, there is no doubt 
in my mind that he is shown to hâve knowingly committed a 
wrong against the libellant, for which he must respond in 
damages. 

The boy, Johnson, claims that he stated in Captain Lewis*^ 
présence, in the shipping office, that he was under 21 yeara 
of âge. Captain Lewis dénies this, and swearsthat the first 
he knew of it was when Johnson told him he was nnder âge 
after hehad been two days on board, and that Johnson then. 
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said that the men who shipped him persuacled bim to say he 
was 21, and told him he would get more wages if he would 
say so. 

I think'that in this Captaîn Lewis has told the truth, and I 
am net ail disposed to think he would hâve taken the boy if 
he had said, in the shipping of&ce, that he was only 16 ; 
but, conceding this to be so, and also that there was nothing 
in the boy's appearance that should hâve suggested inquiry, 
by his own admission he had notice of this boy's âge two 
days after they sailed. Johnson says that at that time he 
told the captain how he had run away from home, and that 
hewanted towrite to his mother and to return to hor. The cap- 
tain could not hâve at once returned him ; but the testimony 
shows that at least every two weeks one of thèse three vessels, 
which were oystering together, came up to Baltimore. 

The captain not only did not return him, but kept him for 
five months, requiring him to work, first on one boat and then 
on another, at labor of the hardest kind, subject to great 
exposure, during ail the winter months. He paid no attention 
to the request of the boy to be allowed to return home. He 
made no inquiry to see if his statements were true, and he 
allowed the mother to remain in ignorance with regard to her 
son, and a prey to prolonged anxiety. 

Continuons service on an oyster vessel in the Chesapeake, 
during the winter months, involves labor and exposure which 
hardy adults are none too able to endure, and no contract 
requiring it should be made except with those who fuUy 
comprehend what they are undertaking. To keep such a 
youth as Johnson, unused to exposure and hard labor, for five 
months in such service, was to risk his health and his ability 
during the rest of his life to earn his living by labor, I throw 
out of considération ail Johnson's allégations of constant 
beatings and of insufficient food. His testimony in thèse 
matters is not supported by any other witness and is contra- 
dicted by several. He had never before been on a vessel, and 
I hâve no doubt that his natural slowness and want of 
f amiliarity with the duties expeoted of him brought upon him 
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some rough treatment, which he bas exaggerated, and in tbis 
action, except for wrongs the conséquence of which hâve 
resulted in pecuniary loss to the mother, no recovery ean be 
had. The testimony of the libellant and the physician who 
treated Johnson establish that he retumed home badly crip- 
pled with frost-bitten feet and hands, and suffering the effects 
of a very severe cold, ail the resuit of exposure, and that he 
required careful nursing and treatment for two months, and 
six months afterwards, at the time of the hearing, was not 
entirely well. It also appears that of the seven dollars a 
month he was to reçoive the seven dollars advance went to 
the men who procured him for shipment, and nearly ail the 
balance was retained by the master to pay for the neceSsary 
clothing Bupplied to him during the winter, so that when he 
was discharged there was coming to him in money only $3.76. 
He brought none home with him. 

The pecuniary loss to the mother bas been the expense and 
labor she bas been put to in curing her son of the sickness 
brought on by bis exposure, and the loss of bis eamings and 
services conséquent upon bis abduction and subséquent disa- 
bilities. 

As ail the parties concemed are in very humble circum- 
stances, it is not my purpose to award any large sum as 
damages. A large sum would more than compensate the 
mother for aotual pecuniary loss, and would probably be ruin- 
ons to the respondent. Under ail the circumstances I think 
$150 the proper sum to be allowed. 
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Mbbohants' Steam-Ship Co. of Charleston, South Cabo- 
LiNA, ». The Schoonbb S. C. Tbyon. 

(District Court, D. Mwrylanâ. , 1880.) 

L COLLISIOK — SCHOOITEB AIO) StKAMBB — BtIDENCI! C0K7LICTma— 

ScHOONSK HeliD m Fattlt. 

In Admiralty. 

John H. Thomas, for libellants. 

Brown é Smith, for respondents. 

MoEEis, D. J. The case for the steamer, as stated in the 
libel, is that she left the port of Baltimore on the afternoon of 
the eighth November, 1879, with eight passengers and a full 
cargo of merchandise, on one of her regular voyages from Bal- 
timore to Charleston, South Carolina ; that about 9 : 45 p. m., 
the night being starlight, with a slight haze on the water, tbe 
•wind a seven-knot breeze from the southward, the steamer 
going on her course S. by E. one-half E. down the Chesa- 
peake bay, at nine miles an hour, having ail her régula- 
tion lights burning, and her second mate, with an experienced 
eeaman, in the pilot-house, and two lookouts in the bow, 
■when, about eight miles above Cove Point, one of the lookouts 
reported a red light one and one-half points over the steam- 
èi'B port hovr; that the second mate and the manat thewheel 
satisfied themselves that the light was on a sail vessel about 
one and one-half miles off, coming up the bay with a fair 
wind, and ported the helm of the steamer so that she fell ofF 
about one point and a half ; that when the said vessels were 
within 800 or 400 yards from each other, and were sufficiently 
apart not to justify any appréhension of danger, the schooner 
being still on the steamer's port bow, and showing only her red 
light, the schooner suddenly, and without cause, starboarded 
her helm and showed both her lights; that the steamer's 
helm was then put hard a-port, and her engines stopped, but 
said vessels were so near together that the schooner struck 
the steamer amidship on her port side, cutting her to the 
water's edge, and doing her such damage that she sank in 
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about 10 minutes in water some six fathoms deep; ttatthe 
passengers, ofScers, and crew of the steamer escaped in the 
small beats, and got aboard of thé scliooner, and were brought 
to Baltimore. 

The answer of the claimants of the schooner S. C. Tryon 
allèges that the schooner was coming up the bay on the 
starboard tack, making six knots an hour, with the wind from 
southward and eastward, her course being N. by W. one-half 
W.,her master in charge of the deck, a lookout in the bow,-and a 
man at the wheel; that the lookout reported the steamer's 
mast head light about five miles off, and from a half a point 
to a point on the schooner's starboard bow; that a few min- 
utes after this light was reported the red light of a sailing ves- 
sel -was discovered directly astern of the schooner, and 150 
yards distant, gaining rapidly on the schooner, so that a 
collision seemed imminent, unless the schooner felloff and 
gave the sailing vessel room to pass ; that the schooner did 
fall off for a few seconds, going about 40 feet froni the line 
of her original course, and thèn resumed her course of N. by 
W. one-half W. ; that thé steamer, which afterwards turned 
out to be the Falcon, continued- to bear one point on thé 
schooner's starboard bow, and was about three miles distant 
■when the schboner resumed her course; that about five min- 
utes later, the steamer's red and grecn lights being then visible, 
the master of the schooner exhibited to the steamer a lighted 
torch ; that the steamer kept her course, continuing to beàr 
one point on the schooner's starboard bow, until she got very 
near to the schooner, -when ail at once the steamer ported 
her helm and started across the course of the schooner; that 
as soon as the steamer made this attempt a collision became 
inévitable, and for the purpose of easing the blow, and pre- 
venting the steamer from running over the schooner, the 
helm of the schooner was put "hard down," causing the 
schooner to go to starboard, and the order had hardly been exe- 
cuted when the vessels came together, the port bow of the 
schooner striking the steamer's port side, at an angle of about 
60 degrees, between the stem of the steamer and the stern of 
the schooner. 
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It is obyious that the statements contained in the libel and 
in the answer are in direct confliet and are utterly irrecon- 
cilable. The steamer'e case is that the schooner was ap- 
proaching her on the port bow, exhibiting her red light. The 
schooner allèges that she was approaching the steamer on 
the starhoard bow, exhibiting her green light. The steamer 
claims to hâve been going to starhoard to get further away 
from the schooner's red light. The schooner claims that she 
waa already on the starhoard side of the steamer, and that the 
steamer, by going to starhoard, went across her bows and 
brought about the collision. There was no excuse for any 
mistake, as the night was starlight, and clear enough to see 
lights at the distance of five miles, and thèse two vessels had 
been approaching nearly head on, and profess to hâve been 
observing each other's lights for at least a quarter of an hour. 

After examining most patiently the testimony of ail the 
witnesses on board the colliding vessels, I hâve not found in 
the statements of those who testify for either side anything 
in itself indicative of an intention not to tell the truth. The 
navigation of both vessels would seem to bave been in the 
hands of experienced and faithîul men, and it bas been with 
great reluctance that I hâve found that a décision of this 
controversy must discrédit witnesses on one side or the other. 

There were on the steamer, during the whole time the ves- 
sels were approaching each other, at least one lookout on 
duty in the bow, and part of the time two. In the pilot-house 
there was the second mate, who had nothing to do but to 
watch the navigation of the ship, and a wheelsman, whose 
sole duty it was to attend to the steering. So that there were 
at least three men on the steamer attending to duties not at 
at ail difficult for men of their expérience to perform, and 
who couîd hardly, without the grossest obtuseness, bave ail 
escaped seeing the lights of the schooner. That the red light 
of Bome vessel on the steamer's port bow was reported several 
minutes before the collision is confirmed, if Captain Kirby's 
testimony is to be believed, He was sitting in his room ad- 
joining the pilot-house, smoking. He heard the mate answer 
"Aye, aye, I see it;" heard him give the order "Port a little." 
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fie heard tlie wheel move, and then the order "Steady;" and 
some minutes later he heard the mate say, "Confound that 
fellow, he has p,ltered his course," and give the order "Hard 
a-port." Hearing that, he says he jumped up and weiit into 
the pilot-house, and saw thé schooner very near and heading 
for the steamer at an angle of ahout 45 degrees on her port 
bow. 

Then, ii we look at the schooner, we find that there were 
on the deck of the nchooner the master, the lookout, and the 
wheelsman, ail of them (judging from the testimony) experi- 
enced mariners, and ail of them attending to their respective 
duties. Their testimony supports, in every particular, the 
allégations of the finswer, and is, so far as I can see, con- 
sistent with itself and to ail appearance worthy of crédit. 
They asseverate that the steamer was never on their port 
side, but, from the time she was first seen by them until j'ust 
prior to the collision, eontinued' steadily about a point on the 
sehooner's starboard bow, showing ail the time both her 
lights. It did, upon first impression, seem to me impossible 
that to the schooner, which was moving six miles an hour, a 
steamer, which was moving nine miles an hour, could continue 
for 15 or 20 minutes to show both her lights a point over the 
sehooner's port bow; but, without better information, how- 
ever, than I now hâve of suoh matters, I am not prepared to 
find that the fact that the steamer was porting her helm and 
ail the time altering her course more or less to starboard, 
might not hâve produced that resuit. 

There are, however, some few facts developed by the testi- 
mony of persons not on either of the coUiding vessels, which, 
after careful considération, hâve brought me to a décision of 
the questions I am required to pass upon. 

The answer alleged, and the master of the schooner and 
her crew more circumstantially stated, that there was from 
the first sighting of the steamer another sailing vessel about 
150 yards astern, off the sehooner's starboard quarter; and 
one theory of the claimants is that it was thé light of this 
vessel that those on the steamer were observing; that, by 
reason of their négligent lookout, those on the steamer never 
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saw either of the lights of the schooner, nor the torch wliicli 
she exhibited, and that it was not until in the effort to avoid 
this other sailing vessel, which was to the eastward of the 
schooner Tryon, and whose red light the steamer did see, that 
the steamer brought her head so muoh over to the westward 
that she crossed the schooner's bow and then for the first 
time saw her lights, and supposed that the other vessel had 
changed her course and that the lights were on her. This 
theory was not without some support from the facts and 
probabilities of the case, and tended to reconcile many of the 
conflicts in the testimony of the opposing witnesses. 

After, however, much of the testimony on both aides had 
been taken, that other sailing vessel was discovered, and she 
tumed eut to be an oyster pungy, ealled the Patterson & 
Bash. And the testimony of her master and mate was then 
offered by the libellants. Their testimony is that of persons 
who actually saw the collision, and who had a fair opportunity 
of observing much that led to it ; persons, too, who bave no 
interest in this controversy, and who are strangers to the par- 
ties interested in it. It is testimony, therefore, I think, 
which in a case of such conflict is entitled to weight, so far 
as it is intelligently given, and so far tends to prove facts 
which may hâve been within the knowledge of the witnesses. 

The master of the Patterson & Bash states that he was 
coming up the bay to Baltimore with a load of oysters, and 
that, as his was a small boat, he got nearly astem of the 
schooner Tryon, and kept her ail the time about a half a point 
to the westward on his port bow, as a guide to steer his boat 
by, and as a protection to him from approaching steamers; 
that he saw the steamer's lighia— first, her mast-head light, 
and afterwards her side lights also, and that the steamer 
bore as did the schooner, about half a point on his port 
bow ; that at the distance of about a mile the steamer shut in 
her green light and showed only her red light, indicating that 
she had gone to westward ; that he maintained his position 
with regard to the schooner, keeping her about 200 yards 
distant and about half a point over his port bow, until the 
Bchooner get to be some 200 or 300 yards from the steamer. 
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when both he and the mate testify that they observed the 
schooner go off to the westward, and he then said to the mate 
there would be a collision. He says he was near enough to 
hear the order given on the schooner, "Hard down ! Hard 
down ! " repeated twiee, and immediately afterwards he heard 
the crash of the collision. 

Both master and mate testify that for some time prior to 
the collision they had seen only the red light of the steamer, 
and such was their neamess to the schooner that they under- 
take to say that the schooner eould not possibly hâve seen the 
steamer's green light. They testify that for a little while be- 
fore the collision the schooner bore off to the westward, and 
that without that change in her course she would hâve gone 
two or three hundred yards clear to the eastward of the 
steamer. Some of this testimony consists of mère déductions 
and inf erences of the witnesses, and is to be received with great 
caution ; but in part it is a statement of facts which must be 
accepted as true, and the inferences are mostly such as, I 
think, necessarily resuit from the facts. 

It must be accepted as a fact that the master and mate of 
the Patterson & Bash first saw both of the lights of the 
steamer, and then to them her green light disappeared and 
they saw only her red light, and continued to see only the red 
light up to the time of the collision. This agrées exactly 
with the changes in the steamer's course testified to by those 

on board of her. 

Next, it must be admitted that the Patterson & Bash was 
close to the schooner; the master of the schooner says about 
150 yards off, and the master and mate of the Patterson & 
Bash say never over a quarter of a mile off. From the testi- 
mony of the master and mate of the Patterson & Bash it 
appears that they kept the schooner nearly in a line between 
their boat and the steamer, so that I am brought to the con- 
clusion that the lights of the steamer must haye appeared to 
those on the schooner almost identically as they did to those 
on the Patterson & Bash. The proximity of the Patterson & 
Bash to the schooner at the time of the collision is confirmed 

v.4,no.3— 16 
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by the fact that, with the wind blowing strongly and directly 
away from them, those on the Patterson & Bash heard the 
order given by the master on the sehooner. 

It is to be noticed, toc, that the judgment of the master of 
the Patterson & Bash, as to the effect of the alleged change of 
course of the sehooner in causing the collision, is not a judg- 
ment made up after the event, but, unless he swears falsely, 
was what he at the moment expressed to the mate as soon as 
he observed the change of course, and before he heard the 
crash of the collision, and when he could hardly bave been 
mistaken as to the relative positions of the vessels. 

The production of the testimony from on board the Patterson 
& Bash gives rise to another significant considération. Those 
on board of her had been sailing near to the sehooner for an 
hour or more, keeping nearly under her stem and using her 
as a guide to steady their course by, yet they say nothing of the 
torch-light, which, it is said, was exhibited on the sehooner. 
It is hardly possible that if it was exhibited they should not 
bave seen it. A torch is not like a fixed light, which must be 
looked for to be discovered, but it is a blaze which illumines 
the deck and sails of the vessel exhibiting it, and makes a 
glare that it hardly seems possible that any one within a mile. 
or two could fail to take notice of, and which certainly would 
hâve been seen by persons on a vessel a little astern and 
not over a quarter of a mile distant. Evidence was intro- 
duced by tbe claimants for the purpose of showing that the 
wheelsman of the steamer was not a temperate man, and 
that he had been drinking when he went on duty at 8 o'clock. 
, This testimony was not very convincing, and the fact bas 
been strenuously denied, and the charge reçoives no corrob- 
oration from the actions of the wheelsman as the other testi- 
mony discloses them. He had been an hour and three-quar- 
ters on duty at the time of the collision, under the immédiate 
supervision of the captain and second mate, (the captain hav- 
ing been in the pilot-house until some 10 minutes before the 
•collision,) and, if the wheelsman had f ailed to undersi and and 
-exécute the orders given him, or to bave kept the steamer 
steady on her course, it would hâve been quickly detected, and 
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it is not to be believed that they would hâve permitted him to 
remain on duty if such had been his condition. 

The whole theory of the respondents' case is, not that the 
steamer failed to exécute through bad steering some maneuver 
•which her officers attempted to make, but that she failed to 
see the lights of the schooner at ail until in the act of crossing 
her bows. This would hâve been a fault with which the 
wheelsman would hâve had nothing to do. 

Evidence was also introduced for the purpose of discredit- 
ing one of the steamer's lookouts by showing that he was in 
the forecastle at the -time he stated he was on duty and 
observed the change in the schooner 's course; but this is 
the one of the lookouts who, it was admitted, was liable to be 
called off forother duties, and was not the one on whom 
rested the responsibility of uninterrupted attention, and, in 
the considération of the case, I hâve excluded his évidence. 
Even if it be true that he attempted to swear to facts which 
he did not observe, I do not think it has been shown that the 
other witnesses for the steamer were aware of it. It was 
argued that the steamer's lookout was insufficient because 
they never saw or reported the lights of the Patterson & 
Bash. This, I think, is fully accounted for by the fact that 
the Patterson & Bash being in a line with the schooner and 
astern of her, her lights would hâve been hid by the schooner's 
sails, which were ail boomed out. AU the steamer's witnessea 
Bpeak of a vessel which passed to the eastward just after the 
collision, when they were in the small boats, and which they 
tried to bail, and it seems probable this was the Patterson & 
Bash. 

Although this case is one of great conflict of testimony, 
and in which I hâve had unusual difficulty, the conclusion to 
which I hâve finally arrived is that the prépondérance of 
évidence and probabUity is in favor of the libellants, and that 
the decree mnst be in their favor. 



244 FEDERAL REPORTES 

Gbebnman and others v. Tas Steam-Boat Naebagansbtt. 
Wistrict Court, 8. D. Nm York. , 1880.) 

1. CÎOLLISION — StEAMBR LBAYINO BlIP — NHÎETEBNTH ADMrBALTT 

Rdlb. — The steam-boat City Point, having the steamer Narragansett 
in full view on her starboard hand, and being 900 feet from the slip 
within wliich tlie steamer was slowly moving eut, and their courses 
Crossing se as to involve danger of collision, waa signalled by the 
steamer, af ter having previously sounded her starting whistle. Hdd, 
under thèse circumstances, that the nineteenth rule was clearly appli- 
cable, and that the City Point was bound to keep out of the way of 
the Nari'agansett. 

T?ie PropdUr John Tayl&r, 6 Ben. 227. 

A. Same — East Rivbk — Négligence — Rate dp Spebd. — It is imprudent 
and reclcless navigation for a steamer to run at the rate of not less 
than nine miles an hour at the distance of about 276 feet from the 
piers of the East river situated on the Kew York shore. 

8. Rate dp Spebd — Statuts. — A statute impoaing a penalty for running 
along the piers of the East river at a speed exceeding 10 miles an hour, 
does not necessarily render a less rate of speed prudent, 

T. E. Stillman, for libellant. 

W. R. Beehe, for elaimants. 

Choate, D. J. This is a suit brought by the ownérs of the 
steam-boat City Point to recover damages sustained by her 
through collision with the Narragansett in the Hudson river, 
off pier 33, at about a quarter past 5 o'clock in the after- 
noon, on the twenty-sixth day of June, 1877. The City 
Point was a side-wheel steam-boat about 204 feet in length. 
She was then running as an excursion boat between the city and 
the fishing banks, and was on her retum trip. Having landed 
passengers at pier 2, she was proceeding up the river on her 
way to her next landing at the foot of Tenth street. 

The Narragansett was a large side-wheel steamer running 
between New York and Stonington, and, at the time of the 
collision, had started on her regular trip for Stonington from 
her berth on the south side of pier 33, heavily loaded with 
freight and with a large number of passengers. Her length 
was about 253 feet. She came straight out from her slip 
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into the river, and, -when her stem was a few feet clear of the 
end of the pier, her bow came in contact with the starboard 
side of the City Point, a little f orward of herwheel-house. She 
■was very nearly if not quite stationary in the water at the in- 
stant of the collision, while the City Point was running at her 
f ull speed, about 10 miles an hour. The effect of the collision 
■was that the guard and deck of the City Point ■were broken from 
forward of the paddle-box to the after gangway. The face of 
the -wheel-house -was carfied a-way, and her shaft was displaced 
and her machinery entirely disabled. The libellants claim 
damages to the amount of $17,000. 

The Narragansett was injured by having her stem knocked 
to starboard. Otherwise she sustained no damage. The 
place of the collision is ûxed with a considérable degree of 
certainty by its being a little more than the Narragansett's 
length ont from the pier, and also by the faot that the donkey 
boiler which fell from the City Point was f ound to be 276 feet 
out from the end of the pier. The évidence also shows that 
the City Point was coming up the river at about that distance 
from the outer line of the piers She put her wheel hard 
a-starboard almost immediately before the collision, but not 
long enough before materially to affect her distance out into 
the river. As she struck the Narragansett she put her wheel 
to port. This movement and the headway she stiU retained 
carried her into pier 36, where she made fast. 

The libel allèges that while the City Point was prooeeding 
up the river her master saw, on his starboard bow, the Nar- 
ragansett lying on the south side of pier 33, and when the 
City Point was about opposite pier 30 the Narragansett gave 
one long blast of her steam-whistle, indicating that she was 
about to leave her pier, to which whistle the City Point 
instantly responded by giving two short and distinct blasts 
of her steam-whistle, a signal to the Narragansett not to 
attempt to cross the course of the City Point; that the Narra- 
gansett did not answer the two blasts of thé steam-whistle of 
the City Point, but, very shortly thereafter, put her wheels in 
motion and started forward to leave her slip on a course 
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Crossing that of the City Point, and involvîng risk of collision ; 
that, in spite of the précautions taken by the City Point, the 
Narragansett struck the City Point with her stem about amid- 
ships; that the collision was caused by the négligence and 
improper conduct of those on the Narragansett in not having 
a good and sufficient lookout, in leaving their pier at the time 
and on the course they did, in not keeping on the starboard 
side of and out of the way of the City Point and in not stop- 
ping and backing in time to avoid the collision, and was 
not caused by any fault or omission of those on board the 
City Point. 

The answer dénies ail fault on the part of the Narragan- 
sett, and charges that the collision was caused entirely "by the 
gross mismanagement of those on the City Point; that she 
was not in her proper course, but was passing unnecessarily 
and too close to the docks, and but about the length of the 
Narragansett from the mouth of the Narragansett 's slip; 
that the Narragansett was about to leave her dock when a 
long blast of her steam-whistle was sounded to indicate that 
she was about to leave her pier; tothat long blast no response 
was given by any vessel or steam-boat; that thereupon her 
angines were started and she commenced to move slowly out 
into the river; as her bow emerged from the slip, the City 
Point, whieh had been previously hidden from the sight of 
those on the Narragansett by the sheds on the piers on the 
southerly side of her slip, was discovered hug^^ing the piers 
on the New York side and then about abreast of pier '^8, 
bound up; that immediately the Narragansett blew one 
whistle to indicate to the City Point that she, the Narragan- 
sett, would cross the bow of the City Point, to which signal 
the City Point, although she then had the Narragansett on 
her starboard hand, and should hâve given way and kept out 
of the Narragansett's way, responded with two whistles indi- 
cating that she, the City Point, would hold her course and 
cross the bows of the Narragansett; immediately a second 
and single whistle was blown by the Narragansett, and her 
engines were reversed at full speed, although she was then but 
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partly without her slip, and had ît not been for the carelesa 
and wilful mismanagement of the City Point the collision 
might then hâve been avoided; the City Point was not 
stopped, but kept right on at a rapid rate of speed, nor did she 
Bheer off, but kept on a straight course, and came into col- 
lision with the bows of the Narragansett after she, the Nar- 
ragansett, had stopped headway and was moving astem; 
that the collision was caused by the fault of the City Point 
in being too close to the Une of the piers, instead of being 
out further towards the middle of the river, in neglecting to 
stop when the Narragansett blew the long whistle, and also 
•when the Naragansett blew, afterwards, one whistle, in that 
she did not change her course, but continued straight on up 
the river, in attempting to cross the bows of the Naragansett 
when- she should hâve passed along-side of the port side and 
under the stem of the Narragansett, in continuing at a high 
rate of speed instead of stopping, and in not avoiding the Nar- 
gansett when she had her on the star board hand, as the law 
directs." 

Pier 33, at which the Narragansett lay, was a covered pier, 
with openings in the south side of the shed, so situated that 
the Bteam-ship's gangwaya were always brought against 
the same points of the side of the pier, and so as to bring 
her stem about 45 feet inside the end of the pier. The 
stem of the Naragansett was 45 feet forward of the front 
Windows of her pilot-house. She lay at the pier with her 
stem towards the river. Pier 32, the next below 33, is a short 
pier and of no account in this controversy. Pier 31, which 
is about 210 feet below pier 33, projects into the river about 
as far as pier 33, It is a covered pier, having a shed upou 
it which reaches within about 20 feet of the end of the pier, 
and for a distance of 25 feet back from that point rises to a 
height of 27 feot and 9 inches above the pier. The height 
of the captain'seye above the water, as he stands in the pilot- 
house of the Narragansett, when she is loaded, is about 31 
feet. Consequently, at low stages of the tîde, the shed on 
pier 31 efifectually shuts out from those in the pilot-house of 
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the Narragansett, as she lies at her pier, the vîew down the 
river between the line of the piers and the line drawn from 
the pilot-house by the outer end of the shed on pier 31, 
While there is some controversy as to whether or not the tide 
■was at the time of collision running up the river, there is no 
question that when the Narragansett left her pier she was so 
low in the water that, in faet, the shed on pier 31 obscured 
the view of the river inside of the line passing by this shed. 
The shed was not of the same height back of the 25 feet, 
and over this lower part of the shed a little of the river close 
in to the piers above pier 21, which projeets further out than 
those above it, could be seen from the pilot-house ; but this 
is of no conséquence, since there is no claim that the City 
Point was within the space so exposed to view. The distance 
at whioh the City Point was running up the river, upon the 
évidence, is not precisely fixed, but it lay between the limits 
of 200 and 300 feet, Her master says about 300 feet. 

It is conceded in the case that shortly before the collision 
the City Point gave a signal of two whistles in reply to a sig- 
nal from the Narragansett, but the three chief points of the 
controversy as to matters of fact in the case are, what sig- 
nais the Narragansett gave before this signal from the City 
Point ; to what signal of the Narragansett this signal of the 
City Point was an answer; and at what distance in the river 
the City Point was at the time she gave this signal. The 
subséquent movements of the two vessels are too clearly 
proved to admit of doubt. 

It is the contention of the City Point, as plainly alleged in 
the libel, that it was the long starting whistle of the Narra- 
gansett whioh the City Point thus answered; that the Nar- 
ragansett had not then started, but, "shortly thereaf ter," put 
her wheels in motion; and that at the time of this exchange 
of signais the City Point was about opposite pier 30. Upon 
the hearing and in bis brief, the learned counsel for the City 
Point takes somewhat différent ground, claiming that the 
Narragansett did' not blow her starting whistle at ail, nor 
give any signal till she had moved forward so far as to bring 
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tbe City Point into view from her pilot-house. Thèse two 
positions are irreconcileable, and the inconsistency does not 
strongly commend the case of the libellant ; but I am satisfied 
that tbe great prépondérance of tbe testimony is against tbe 
the truth of either tbeory. Tbe évidence shows very satis- 
factorily that when tbe bell was rung to start tbe Narragan- 
sett, at the very same time her long starting wbistle was 
blown, that at that time tbe City Point was not in sight from 
her pilot-bouse, being bidden from view by tbe sbed on pier 
31 ; that after tbe Narragansett had moved forward till her 
stem was up, or nearly up, even witb tbe end of her pier, 
those in ber pilot-bouse saw tbe City Point as she came in 
sigbt by tbe outer end of tbe sbed ; that it was then that tbe 
Narragansett gave the signal to wbich tbe City Point replied 
witb a signal of two wbistles ; that tbis signal of tbe Narra- 
gansett was a single sbarp wbistle ; that it was intended as 
a signal to the City Point, and indicated that tbe Narragan- 
sett intended to keep on across ber bows, passing to the 
right of ber ; that it was so understood by tbe City Point, but 
that tbe City Point, in giving the signal of two wbistles, dis- 
agreed to tbis, and indicated ber purpose to cross the bows of 
tbe Narragansett, or to pass to tbe left of ber. It is easy to 
demonstrate, from admitted or well-proved facts in tbe case, 
that the tbeory of the libel is an impossibility. To tbe point 
of collision, the stem of the Narragansett had moved forward 
not more tban 308 feet from where she lay at tbe pier. If 
the City Point was at or near tbe place stated in the libel 
when she gave the signal of two wbistles in reply to the Nar- 
ragansett's long starting wbistle, — she, tbe Narragansett, still 
lying at ber pier, — then, before the collision, she ran about 
650 feet only. The distance from a point midway between 
piers 29 and 30 to pier 33 is 600 feet, and tbe bow of tbe 
City Point ran about 50 feet beyond tbe point of collision. 
The City Point was running at least nine miles an bour. 
Bbe daims that a strong flood tide was witb ber, wbich, if so, 
must be added to ber speed. On hearing tbe Narragansett's 
signal her master first rung to slow and stop, but im- 
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mediately, and as quickly as the belle could be rung, he 
rang to go ahead full speed, wide open, and thereafter till 
the collision she was going forward with accelerated speed. 
Immediately upon receiving the signal of two whistlea from 
the City Point the master of the Narragansett rang to stop 
and back full speed, and her engine was reversed as soon as 
was possible, and continued to work full speed astern up to 
the instant of collision, and the évidence is clear that at the 
instant of collision she had no perceptible headway oh her. 
The précise point at which the bow of the Narragansett was 
when the order to reverse was given is not fixed, but I am , 
satisfied by the évidence of those in her pilot-house that it 
was given as quickly as it could be given on receiving the 
reply of the City Point. 

The point made by the learned counsel for the libellant, 
that there was delay in giving this order, seems to be based 
upon the testimony of one of the witnesses as to how far 
the Narragansett had run forward when this order was given. 
This was a matter of judgment merely as to distance. Some 
distance was run, undoubtedly, from the position when the 
single whistle was blown by the Narragansett. The Narra- 
gansett kept on till there was time for the City Point to 
reply, and for the master of the Narragansett to ring his 
bells. But the testimony of several entirely crédible wit- 
nesses is to the effect that the order to reverse was given with- 
out any delay, and this must control the mère judgment as to 
distance run, which is little better than a guess at best. 
Now, it is entirely incredible that while the Narragansett, 
assuming that she started immediately upon giving her long 
whistle, starting from a dead stand-still, was running 308 
feet and there coming to a stand-still again, the City Point, 
at a uniform speed of nine miles an hour, should hâve only 
gone forward 650 feet. 

The City Point, if going nine miles an hour, mado 780 
feet in a minute. Expérimente made with the Narragansett 
show that it ordinarily requires from one minute and thirty- 
three seconds to one minute and forty-five seconds for her to 
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go her length in starting, and this wlien her speed bas been 
of course constantly accelerated. 'It is hardly possible, 
tberefore, to conclude that, considering her having reversed 
her engines on this occasion and corne to a deàd stop within 
the 308 feet, that sbe was less than two minutes and a half 
in moving forward 308 feet. Probably she was consider- 
ably longer. In two minutes the City Point must bave 
gone 1,560 feet. The testimony as to the bighest speed 
which the Narragansett attained varies from a mile and a 
half to four or five miles an boar. Thèse are, of course, but 
judgments upon a point very difficult to détermine from mère 
observation, but it may probably be safely ooncluded that 
her average speed did not exceed three miles an hour, or one- 
third that of the City Point. Upon this supposition, while 
she was going 308 feet the City Point must bave gone 915 feet, 
whicb would place her below pier 29 when the Narragansett 
started, and about up to pier 28 ; and three miles an hour 
for the speed of the Narragansett seems clearly an excess- 
ive estimate. It is entirely clear, therefore, that the City 
Point cannot bave been about pier 29 or 30 when she heard 
and repliedto the starting whistle of the Narragansett, if that 
was the signal she replied to, as stated in the libel. It is 
probable, upon the proofs, that she was considerably below 
pier 28 when the starting whistle was sounded. The testi- 
mony of Captain Walden, of the Narragansett, is, and it ia 
confirmed by the other witnesses in the pilot-house, that the 
City Point came in view to him when sbe was at or below 
pier 28, as sbe was uncovered by the sbed on pier 31. It ia 
in évidence, on the part of the libellant, that at a point 
207 feet out from the end of pier 29 the pUot-house of the 
Narragansett, as she lies at her pier, just comes into view to 
a person on the river, and at 251 feet out from pier 28 the 
pilot-house also cornes into view. It is most probable, upon 
the évidence, that the City Point was more than 251 feet 
from the piers, and it is, I think, proved that when the Narra- 
gansett started the City Point was not in view from her pilot- 
house, but came into view shortly af terwards ; and when the 
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Narragansett had slowly moved forward about 40 feet, and, of 
course, -while the Narragansett was moving the first 40 feet, the 
City Point was moving many times that distance. It foUows 
that the City Point must hâve been below, and probably con- 
siderably below, pier 28 when the Narragansett started. The 
testimony on the part of the libellant is singularly uniform that 
the City Point was about off pier 29 or 30 when she heard 
and replied to the starting whistle of the Narragansett. It 
is, however, also very indefinite as to the position, and, with 
most of the witnesses, apparently not given with référence to 
an actual observation at the time as to their position in 
relation to the piers. The testimony on the part of those in 
charge of the Narragansett, that when the City Point answered 
by a double whistle — not in reply to the starting whistle of 
the Narragansett, but in reply to another and later signal of 
a single whistle, after she had started and had gone forward 
some little distance — the City Point was as low down as pier 
28 or lower, is confirmed by'the testimony of by-standers having 
no interest in the cause; it is consistent, and it alone is con- 
sistent, with the necessary déductions to be drawu from the 
distances run by the two boats before the collision. And, 
upon the whole testimony, it must be held as proved that at 
this exchange of signais the City Point was down at least as 
far as pier 28, a distance of 900 feet from the Une on which 
the Narragansett was coming ont, and that those on the City 
Point had failed to notice the starting whistle of the Narra- 
gansett, which had just before been blown, although the tes- 
timony is that it could be heard two miles. This being the 
relative positions of the two vessels, the Narragansett being 
in motion, though slowly, when she blew the single whistle, 
and the City Point having the Narragansett on her starboard 
hand, and their courses crossing so as to involve danger of 
collision, the nineteenth rule clearly applies, and the City 
Point was bound to keep out of the way of the Narragansett. 
The Propeller John Taylor, 6 Ben. 227. 

It matters not that the Narragansett was still within the 
slip when she blew this whistle. She was iu fuU view of the 
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City Point, and it must hâve been obvions if those on the City 
Point watched her, that she was in motion and not lying still 
at the dock. They had a full view of her bow and of her 
port side, aft, as far as her pilot-house, and they could see 
that she was moving out, even if they had f ailed to notice the 
starting whistle which was notice to them that she was about 
to start her engines. The master of the City Point yiaa also 
perfectly familiar with the starting time of the Narragansett, 
which was 5 o'clock, and he knew that she was already late. 
It was a violation of a positive rule of navigation, therefore, 
for the City Point not to give way and allow the Narragan- 
sett to proceed. Instead of giving two whistles, which sbowed 
her purpose to go across the bows of the Narragansett, she 
should hâve slowed up, and, if necessary, stopped till the 
Narragansett had gone by. By giving the double whistle she 
forced the Narragansett to stop and back, which was then the 
only means of avoiding a collision. 

The Narragansett did her utmost, by stoppîng and backing, 
to prevent a collision, and if the City Point had done the 
same, upon finding that there was a disagreement in the sig- 
nais, there would hâve been no collision. It is claimed on 
the part of the City Point that she was unable to avoid a 
collision by stopping and backing ; that she had neither time 
nor space to stop her headway. There is no foundation for 
this claim. Upon the évidence, she could be stopped in two 
or three of her lengths, and there is no proof of a wind or 
tide just at that time and place seriously increasing the diffi- 
oulty in stopping her. As to the wind, it was not suffioiently 
strong materially to affect the navigation of the vessels. 
As to the tide, the testimony of the witnesses is irreconcil- 
able. The almanac shows that the flood tide had been run- 
ning an hour and a half, but I think the weight of the testi- 
mony is that in that part of the river there was, at that time, 
no carrent up stream. It was shown that the débris from 
the wreck floated out a little way into the river, but remained 
subsequently stationary for 15 or 20 minutes. Bat even if the 
tide was running flood, as claimed, the testimony will not wax< 
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rant the conclusion that the City Point could ûot be stopped 
"within the distance that she was from the Narragansett. The 
testimony that she could not be stopped is based mainly on the 
theorythat she was up to pier 30, which, as shown above, is 
nnfounded. There is a suggestion in the évidence that she 
was peculiarly hard to handle and diffieult to stop. While this 
is not proved to the extent of showing that she could not be 
stopped in three times her length, it would not help her case 
if it were shown ; since, if she was so exceptionally hard to 
stop, it was very imprudent and unsafe for her to run at fuU 
speeJ so nearthe docks, where she was almost certain to be 
brought into a position at any minute requiring her to stop 
suddenly on aceount of something coming out from between 
the piers and crossing her course. 

It follows, therefore, that the Narragansett was not in fault 
for giving the single whistle, or for keeping on her course till 
she received the conflicting signal from the City Point; that 
the City Point was in fault in giving that signal and in not 
giving way to the Narragansett, and in not stopping and, if 
necessary, backing, to avoid the Narragansett, upon discover- 
ing her and receiving her signal. After receiving the signal 
of the City Point the Narragansett did ail she could to avoid 
the collision or diminish its dangers. Her conduct in this 
respect was in striking contrast to that of the City Point. 
The City Point could hâve avoided the collision either by 
stopping and backing, or by throwing her wheel instantly 
hard a-starboard, neither of which she did. Just before the 
vessels came together the Narragansett gave anolher single 
whistle. The collision was then inévitable. The signal was 
not called for by the situation, but it did neither good nor 
harm. It is stated in the answer that this whistle immedi- 
ately foUowed the double whistle of .the City Point, but the 
proof is that it was later, and ]ust before the vessels struck. 
I do not see that it bas any material beariag on the contro- 
versy. 

It is claimed that the Narragansett was in fault in not 
sooner discovering the City Point; that she should bave had 
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a man posted on the end of the pier who would hâve an un- 
obstructed view up and down the river, to give warning 
before she started of any approaching vessel, or a man on 
top of the •wheel-house, from which point an unobstructed 
view could be had down the river over the shed on pier 31. 
It may be that a case may arise where a steam-boat going 
ont as the Narraganeett does, as ehe blows her starting whistle, 
may not by this signal give a sufficiently timely warning to 
a vessel that happens to be very near and approaching from 
above or from below close into the piers and under cover of 
the shed, so as to enable the approaching vessel to avoid her 
after hearing the starting whistle. And it is possible that in 
Buch a case it may be held négligence not to hâve taken 
précautions to see the vessel approaching; but that is not 
this case. The starting whistle was notice to the City Point 
that she was just starting to corne out, and when she came 
ont and made the City Point there was ample time and space 
for the vessels to avoid each other by observing the ordinary 
rules of navigation. The only danger of collision, then, was 
from the violation of thèse rules on the part of the City Point. 
The failure of the Narragansett to see her had not involved the 
vessels in any risk of collision, and, if her position had been 
clearly understood when the Narraganset was ready to start, I 
see no reason why she should not hâve corne out just as she did ; 
her signal to the City Point was timely and proper, There was 
no occasion for the lookout on her bow to report the City Point. 
She was not near enough before the Narragansett signaUed her 
to suggest any danger, and, by the rules, she was required to 
keep out of the way. The second mate was temporarily on 
the lookout, waiting for another of the ship's company to take 
that post. He did not think a report necessary, and I ara not 
able to say that there was, in this omission, any fault which 
caused or contributed to cause this collision. 

The proof is that the piers between piers 21 and 83, and 
above, are steam-boat and ferry piers, to and from which steam- 
boats are constantly passing; that several of the sound 
steam-boats go out about the hour the City Point was 
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coming up that afternoon. Considering tlie use of thèse 
piers, and the great number of steam-boats going in and ont» 
it was imprudent and reckless navigation for the City Point 
to run at bo great a speed eo near the line of the piers. A 
etatute of New York is referred to prohibiting vessels from 
running along the piers on the East river at a speed exceed- 
ing 10 miles an hour, as if this justified the City Point in the 
speed she kept up. But imposing a penalty for exceeding 10 
miles by no means makes any less speed prudent. The speed 
must be regulated by the dangers attending the navigation 
under the particular eircumstances of the case. There was 
no reason for the City Point keeping so close to the piers 
except her own convenienee to make the shortest run to her 
next landing. If she chose to go so close in, she was bound to 
proceed with the more caution, and in such a way that she 
could check her headway easUy, for she was constantly liable 
to hâve her course crossed by other vessels proceeding slowly 
out of the docks and on her starboard hand. 

Upon the whole case, it is clear that the collision was caused 
solely by the gross carelessness and mismanagement of those 
in charge of the City Point. 

Libel dismissed, with costs. 
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Claseson and others r. Mansok. 
{Cirouit Court, 3- D. STeu TmJt. Novembcr 15, tt80.) 

1. KbMOTAL— COXJNTBR CtAIM— AmOTJNT IN DlBPtWB— ACT Oï 1878, } 2.— 

Where the issue raised by a counter claim and rèply exceeds tho 
amount of $500, the matter in dispute exceeds the gum of $500, witliln 
the meaning of section 2 of the act of 1875, relating to the removal of 
causes, although the ori^^nal action was brougbt for à less sum thaa 

eêoo. 

Motion to Eemand. 

Ira D. Warren and John Bassett, Jr., for the motion. 

D. M. Porter and George H. Kracht, opposed, 

Blatchfoed, C. J. The plaintiffs brought this suit against 
the défendant in the marine court of the city of New York to 
recover the sum of $195, as the balance unpaid on a sale of 
the fixtures of a store and bake-house. The answer put in in 
the state court sets up that the plaintiffs, with intent to de- 
fraud, falsely represented to the défendant that the bake- 
house was a profitable business place, and that ohe Ott, a 
former proprietor of it, had done a profitable business at it, 
and thus induced the défendant to hire the store; that the 
plaintiffs also represented that they owned the store and 
the bakery fixtures in it, aûd offered to sell them to him; 
that be, to secure for one day the right to purchase them, 
paid to plaintiffs five dollars as a deposit, on the agreement 
that if he was not satisfied with the fixtures the five dollars 
Bhould be forfeited; that the défendant, not being satisfied 
with the store and fixtures, immediately notified the plaintiffs 
thereof ; that the place had never been a profitable business 
place for a bakery; that Ott closed it because he could not 
make it pay the expense of keeping it; that the fixtures were 
mortgaged and were owned by Ott, and not by the plaintiffs; 
that the plaintiffs knew this; that the défendant, relying on 
eaid représentations and believing them to be true, rented 
the store and f umished it with new fixtures, and made repairs 
in it, and fitted it np at great expense, and hired help to con- 
duct the business of the bakery; and that he bas not realized 

v.4,no.4— 17 
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any moneys from the business carried on at the place, and 
was unable to make the business pay expansés, but was 
obliged to close it, to his damage $750, -which he sots up aa 
a counter claim against the plaintiffs. 

The answer dénies ail the allégations of the complaint not 
thus admitted or denied, and demands judgment against the 
plaintiffs that the -complaint be dismissed with costs, and 
that he hâve judgment against the plaintiffs for $750. This 
answer was put in September 13, 1880. A reply, sworn to 
September 15, 1880, was put in by the plaintiff, replying "to 
the allégations of counter claim contained in the answer," 
and denying eaoh and every of said allégations. 

On the twentieth of September, 1880, the défendant pre- 
sented to the state court a pétition, signed and sworn to by 
him September 18, 1880, setting forth the pendency of the 
suit as an action commenced and pending by the plaintiffs 
against the défendant ; that the plaintiffs are, and were at 
the time of the commencement of the action, citizens of New 
York, and the défendant a citizen of New Jersey; "that the 
matter in dispute in this action exceeds, exclusive of costs, the 
Bum or value of $500;" that "the défendant has appeared in 
this action, in this court, and answered the complaint;" that 
the action had not yet been tried ; and that no term had passed 
since it was commenced at which it could be tried. 

The pétition prays that "the said suit may be removed" to 
this court. The proper bond was given and approved by the 
state court, and on the twentieth of September, 1880, that 
court made an order ex parte, which recites the contents of 
the pétition and the ténor of the bond; and, "on reading and 
filing a copy of the pleadings in said action, " and the pétition 
and the bond, orders that the pétition and bond be accepted, 
and déclares that said court will proceed no further in the 
suit, it being removed to this court. Afterwards, and before 
the commencement of the next term of this court, and before 
a copy of the record in the state court was filed in this court, 
that court made an order vacating the said order of removal. 
The ground assigned for making this second order, in the 
décision made by Judge McAdam, the judgeof the state court, 
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was that the amount in dispute in the suit was only the 
amount stated in the complaint, and not the amount elaimed 
in the counter claim set up in the answer; and that as the 
matter in dispute did not exceed, exclusive of costs, the sum 
or value of $500, the case was not one for a temoval under 
section 2 of the act of March 3, 1875, (18 U. S. St. at Large, 
470.) Notwithstanding this second order, the défendant, 
claiming that the suit was removed to thia court, filed in this 
court, on the first day of this term, a certified copy from the 
state court of the proceedings therein, to and including the 
order of removal, and entered an order ex parte, as an order 
of course, not signed by a judge, reciting the filing of said 
copy record, and ordering that the cause proeeed no f urther in 
the state court, and that it proeeed in this court in the same 
manner as if it had been originally commenced therein, 
and that the appearance of the défendant be and was thereby 
entered. 

The plaintiffs now move for an ord^er vacating the order so 
entered in this court, and remanding this action, to the «tate 
court, and striking from the files of this court the record 
80 filed hère. It appears when the order of removal was 
made the pleadings in this case were none of them ex- 
hibited to the judge of the state court, although the order of 
removal recited that they were read. They were presented 
on the making of the second order. 

The second section of the act of 1875 provides that "any 
suit, • * * -where the matter in dispute exceeds, exclusive 
of costs, the sum- or value of '$600,' in which there shall be ■ 
a controversy between- citizens of différent states, * * * 
either party may remove said suit." The défendant hère con- 
tends that the matter in dispute, on the issue raised by the 
counter claim in the answer, and the reply thereto, exceeds 
$600, exclusive of costs; that there is a controversy in regard 
to such matter, made a controversy conclusively by the' plàin- 
tiff, by his reply to thô counter claim ; and that on this 
ground the défendant can remove the whole suit into this 
court. 
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. Under the New York Code of Civil Procédure, § 500, an 
answer may contain a counter claim; that is, a statement 
of new matter constituting a counter claim. Such counter 
claim (section 501) must tend in some way to diminish or 
defeat the plaintiff's. recovery, and must be one of certain 
specified causes of action. A plaintiff may (sections 494, 495, 
496) demur to a counter claim, distinctly specifying the 
objections, one of which may be that the counter claim is 
not of the charaoter specified in section 501. Where a counter 
claim is established which equals the plaintiff's demand, ]udg- 
ment goes for the défendant. Where it is less than the plan- 
tiff 's demand the plaintiff has judgment for the residue. Where 
it exceeds the plaintiff's demand the défendant has judgment 
for the excess, or so much thereof as is due from the plaintiff. 
Section 503. The plaintiff, if he does not demur, may reply 
to the counter claim, denying what he controverts. Section 
514. 

A counter claim is hel.d to be an affirmation of a cause of 
action against the plaintiff, in the nature of a cross-action, 
and upon which the défendant may hâve an affirmative judg- 
ment against the plaintiff. As a cross-action, setting forth a 
cause of action by the défendant against the plaintiffs, and 
demanding a judgment thereon for $750, in addition to the 
dismissal of the plaintiffs' complaint and the defeat of the 
plaintiffs' claim, — the claim in which cross-action is disputed 
by the plaintiffs by the reply, — the counter claim clearly brings 
into the suit a matter in dispute which exceeds $500 in value. 
Even if the défendant should hâve judgment, only for the dif- 
férence between $195 and $750, that would be more than 
$500; but he claims $750, and that the plaintiffs shall hâve 
no judgment. There may be two actions in one point of 
view. One may be regarded as an action by the plaintiffs 
against the défendant torecover the $195. The plaintiffs may 
f ail to recover any part of that, or they mfiy recover a part 
of it, or they may recover the whole of it. The answer, and 
the counter claim in it, may hâve the effeet, if proved, to 
diminish or defeat the plaintiffs' recovery. Section 501. If the 
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plaîntiffs' recovery is wholly defeated, then ihe défendant 
becomes actor, and may recover judgment for thé wliole or a 
part of the $750. 

Still, both proeeedings are in one suit, as the word "suit" 
is nsed in the act of 1875. The first section of the act of 
1875 uses the expressions "suits/of a civil nature," "civil 
action," and "civil suit" as synonymous. The second sec- 
tion of that act uses the expressions "suits of a civil nature" 
and "said suit" in the same sehse. The third section of that 
act uses the expressions "suit" and "such suit," and "the 
cause" and "action" in the same sensé. The samè is true of 
the same words, and also of the word "case," when used in 
the subséquent sections of that act. In the sensé of sections 
2 and 6 of the old code of procédure of Nev? York (unrepealed) 
the proceeding by the défendant against the plaintiffs td re- 
cover the $750 is an action and a civil action, the défendant 
being permitted to become actor in the given case. The 
statutes of New York now use the word "action," and discard 
ail other terms. The proceeding by the défendant against the 
plaintiffs being a civil action, in a suit of a civil nature, and 
the matter in dispute in it exceeding, exclusive of côsts, the 
sum or value of $500, is brought in the state court, under the 
authority of the statute of New York, in the form in which it is 
brought, although the défendant îs turned into a plaihtiff and 
the plaintiff into a défendant, and jurisdietion of the person of 
the plaintiff is obtained by the fact that the plaintiff came 
into court and brought the défendant in first, in the action 
brought by the plaintiff. It clearly makes a case for removal. 
But what is to be removed? The act of 1875 says that "said 
suit" is to be removed. Is the proceeding or action by the 
défendant, bis affirmative claîm, the only thing that is to be 
removed, leaving the claim of the plaintiffs to be litigated in 
the state court, the former claim being $750 and the latter 
$195? 

In view of the facts that the suit is in form one brought 
by the plaintiffs against the défendant, and includes the plain- 
tiffs' claim, by the voluntary act of the plaintiffs, and is made 
to include the defendant's claim by the opération of the stat- 
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ute of New York, and tliat thus there is but one suit, tùough 
there are two controversies in it, and that the whole suit is to 
be removed, and that either party may remove it, and that 
the counter claim necessarily "must tend in some way to 
diminish or defeat the plaintiffs' recovery,"it follows that the 
whole suit is removed, inoluding ail the issues, by the com- 
plaint, the answer and counter claim, and the reply. 

The case of West v. Awrora City, 6 Wall. 139, is not in 
point. The facts there were not ai ail like the faets in thia 
case, and it arose under a différent statute. 

In McLean v. St. Paul, etc., Ry. Co. 16 Blatchf. 309, con- 
struction was given to section 2 of the act of 1875, to the 
effect that a suit, where the requisite citizenahip for removal 
did not exist when the suit was brought, might become remov- 
able by the occurrence of the requisite citizenship during the 
pendency of the suit. Under that ruling it must be held that 
it is not necessary that the requisite amount in dispute should 
appear to hâve existed when the suit was brought. After 
proceedings for removal are completed, a party cannot be 
deprived of his right, by any action of the state court or of 
the other party, in redueing the amount appearing to be in 
dispute. Kanouse v. Martin, 15 How. 198. But there is 
nothing to prevent a state court from allowing an insufficient 
amount in dispute to become an adéquate amount, under the 
act of 1875, or prevent such insufficient amount from becom- 
ing an adéquate amount under that act by the opération of 
the statute of New York and the lawful acts of the parties to 
the suit thereunder. 

The motion to remand the suit and for other relief is de- 
nied. 
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CoNNEOTicuT Mot. Life Ins. Co. v. Scammon anci others. 
{Circuit Court, N. D. Minois. — , 1880.) 

1. POUOT OB' InbUBAKCB— LiFB TENANT— RbVBRSIOUBKS—MoRTGAGOB 

AND MoETQAGBB. — A policy of insurance running in terms to a life 
tenant, and procured as additional seourity under the covenants of a 
mortgage jointly executed by such life tenant and the owners of the 
reversion, Md, under the circumstances of this case, to enure to the 
joint beneât of ail the mortgagors. 

2. LiFBi Tenant— "Waivkb op Insohancb Monbt— Moktgagob and 

MoBTGAGBB. — HM, fv/rtJuir, that the authority of such life tenant to 
waive the application of the proceeds of such insurance policy upon 
the mortgage debt could not be inferred from a gênerai powei to 
insure the mortgaged property. 

3. Bamb — Samb — Consent — SrLBNOE. — Hdd, furiher, that consent to such 

waiver could not be inferred from the silence of the owners of the 
reversion, when they had no knowledge of the transaction. 

4. 8amb—Mobtgagee —Application ov Insdeance Monby. — IfeZd, 

further, that it, in any view of the case, the mortgagee could, without 
the knowledge of the owners of the fee, agrée with the life tenant to 
place the proceeds of the insurance policy back upon the mortgaged 
premises, he was bound to see that such agreemeut was carried out, 
and that the money was so used. 
Cordon v. TFar« Savings Bank, 116 Mass. 688, considered. 

5. Eqxtitt Pbacticb — Application of Insuhancb TA.as^Y.—Edd, fur- 

ther, that the rules of equity practice were sufBciently flexible to 
admit the proper application of the insurance money to the mort- 
gage debt in this case. 

6. Policy of Insdbance — Loss Payable to Mobtgagee — Assignmbnt — 

Collatéral Secubity. — A provision in a policy of insurance, that 
the loss should be payable to the mortgagee, opérâtes to give the mort- 
gagee precisely the same rights and interest in a policy which he 
would hâve had if, without such words, the policy had been assigned 
as collatéral security to the mortgage debt. 
Jones on Mortgages, } 407 

Isliam é Lincoln, for complaînant. 

G. F. White, for défendants Florence A. D. Eeed and Ari- 
anna B. Scammon. 

Dtbe, D. J. This a bill for foreclosure of a mortgage exe- 
cuted to complainant in 1866 by the défendants J. Y. Scam- 
mon, Florence A. D. Eeed, formerly Scammon, and Arianna 
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E. Scammon; thetwo défendants last named being daughters 
of the défendant J. Y. Scammon. The mortgage oridnally 
covered lot No. 5, in blook No. 11, in Fort Dearborn addition 
to Chicago, and was made to secure the payment of $30,000 
and interest. It is admitted in the bill that in 1867 the sum 
of $10,000 was paid to apply on the principal, and it is 
alleged that the balance of thé original principal, namely, 
$20,000, with interest, remains unpaid, besides certain sums 
of money paid by complainant to redeem the mortgaged 
premises from tax sales. Defences hâve been interposed by 
the défendants Florence A. D. Eeed and Arianna E. Scam- 
mon, and the case has been heard upon their exceptions to 
the report of the master to whom the cause was referred. 

Originally, the mortgaged premises were owned in her sep- 
arate right by Mary Ann H. D, Scammon, then the wife of 
the défendant J. Y. Scammon, but since deceaaed. Upon her 
death, the property by descent passed to her three children, 
Charles T. Scammon, and the défendants Florence A. D. Eeed 
and Arianna E. Scammon, subject, however, to a life estate 
therein of their father. Subsequently, but prior to the exé- 
cution of the mortgage in suit, Mr. Scammon acquired the 
interest of his son, Charles T. Scammon ; so that at the date 
of the mortgage he was the owner in fee of an undivided one- 
third interest in the premises. This being the state of the 
title, on the tenth day of September, 1866, Mr. Scammon 
and his two daiighters joined in the exécution of a bond to 
the complainant, conditioned for the payment of the sum of 
$30,000 on the tenth day of September, 1871, with interest 
payable half yearly at 8 per cent. ; and to secure the payment 
of this bond they executed the mortgage in question. This 
bond and mortgage were given to secure the repayment to 
complainant of a loan then made for the purpose of erecting 
a building on the premises; and the money thus borrowed 
and secured was so used. 

The mortgage contained a clause binding the mortgagors to 
keep the buildings thereafter erected on the premises insured 
against loss or damage by fire, and to assign and deliver to 
complainant the policies of insurance therefor, whenever such 
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insurance should be effected ; and it was further pi'ovided that 
the complainant should hold such policies of insurance as 
collatéral and additional security for the payment of the prin- 
cipal sum, secured by the mortgage, and interest, and should 
hâve the right to colleot and receive ail sums of money that 
miprht at any time become collectible upon bucû policiea of 
insurance, and apply the same, when received, in the same 
manner, as far as possible, as was provided in the naurtgage 
in case of a sale of the mortgaged premisea under the power 
of sale therein oontained. Pursuant to thèse requirements of 
the mortgage insurance was obtained, in the sum of $15,000, 
upon the building ereoted on the preaises. The policy of 
insurance, in terms, run to J. Y. Scammon alone, and oon- 
tained a clause in the usual form : "Loss, if any, payable to 
the Connecticut Mutual Life Insurance Company." 

On the tenth day of September, 1867, by agreement be- 
tween J. Y. Scammon aud bis daughters, a partition of the 
mortgaged premises was made by which the south one-third 
thereof was set oÉf to Mr. Scammon as the parcel in which he 
should thereafter bave a clear estate in fee ; and the north 
two-thirds were set off to the défendants Florence A. D. 
Eeed and Arianna B. Scammon, to be held by them in fee, 
Bubjeet, however, to the life estate of their father. The ob- 
]ect of this agreement of partition appears to hâve been to 
enable Scammon to convey the south one-third of the lot to 
the Marine Company of Chicago, and to enable his daughters, 
at his death, to hold the north two-thirds of the lot free from 
ail other claims of title under Mr. Scammon. Concurrently 
with the making of this partition $10,000 was paid to com- 
plainant to apply on the principal of the bond and mortgage 
in suit, and the south one-third of the mortgaged premises so 
set off to Mr. Scammon was then released by complainant 
from the Hen of the mortgage, and thereafter his interest in. 
the mortgaged premises yet covered by the mortgage consisted 
of a life estate ; and it is understood that the building then 
eituated on the premises stood upon that part of the same 
set off under the partition to Mr. Scammon's two daughters» 
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This building was totally destroyed in the great fire of Octo- 

ber, 1871. ' 

In.settlement of the insurance on the same the fire iusur- 
ance company delivered to the défendant Scammon a draft 
for $15,000, payable to the order of complainant ; and there- 
upon Scammon, in a communication addressed to the secre- 
tary of the complainant, informed him that he had com- 
menced rebuilding the bumed structures, and enelosed therein 
the draft received for insurance, and requested that authority 
might be given to complainant's Chicago agent to pay over to 
him (Scammon) or to the Marine Company, the proceeds of 
the draft, to be expended in such rebuilding. This request 
resulted in an agreement, made on the fifth day of January, 
1872, between complainant and J. Y. Scammon alone, by 
■which ît was agreed that complainant should and did waive 
its right to apply the insurance money on the mortgage indebt- 
edness, and that tins money should be deposited in such bank 
as should be selected by Scammon and assented to by com- 
plainant, to the crédit and at the risk of Scammon, to be 
usedin the érection of buildings on the mortgaged premises; 
that this money should be paid out in the érection of such 
buildings, from time to time, on the drafts or checks of Scam- 
mon, countersigned by complainant's agent, until it shouki 
be thus fully expended; further, that such drafts or checks 
should be so countersigned on présentation thereof to com- 
plainant's agent, accompanied with the certificate of an archi- 
tect, that the amount of such check or draft, together with ail 
previous checks or drafts drawn or paid out on such account, 
had been actually expended in permanent improvements upon 
the mortgaged premises; further, that so soon as the build- 
ing or buildings so erected should be in a situation to be 
insured, Scammon should cause the same to be insured in the 
fair insurable value thereof, and assign the policies of insur- 
ance to complainant, and that thereupon ail the provisions 
contained in the mortgage should apply to such insurance. 

By this agreement it was further provided that any receipt 
or acknowledgment given by complainant, either alone or 
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jointly with others, to any such insurance company, for the 
purpose of facilitating the collection by Scammon of any 
insurance money intended to be placed back on the mortgaged 
premises, should not be eonstrued as a collection of the 
money by complainant under the conditions of the mortgage, 
wherein it was provided that complainant might coUect and 
apply such insurance money upon the indebtedness secured 
to be paid thereby, but should be regarded as merely enabling 
Scammon to coUect such insurance money; and it was ex- 
pressly provided that this money was not to be so applied, 
and that the mortgage should remain a lien on the premises 
for the fuU amount of the principal sum mentioned in the 
bond, with ' interest, as if said insurance money had never 
been collected. It was also agreed that in case the insurance 
money should not be expended in rebuilding, within six 
months from the date of the agreement, then said agreement 
of waiver should hâve no eflPect, but that the right of Scam- 
mon to use and expend the same should thereupon cease, 
and that complainant should hâve the right to draw from the 
bank where the same was deposited, upon its own check, said 
insurance money, or so much thereof as had not then been 
actually expended, and apply the same in payment, pro tanto, 
of the indebtedness secured by the mortgage. 

Thereupon complainant, by its secretary, by indorsement 
on the draft for $15,000 received from the fire insurance com- 
pany, made the same payable to J. Y. Scammon, or order, 
who designated the Marine Company of Chicago as the bank- 
ing office in which the insurance money should be deposited, 
and delivered the same back to Scammon so indorsed, and 
the proceeds of the draft were then received by Scammon 
and deposited with the Marine Company. Thereafter the 
money thus realized on account of the insurance, and 
so deposited, was drawn out by the défendant Scammon 
on his own checks or drafts, and not in pursuance of the 
aforesaid agreement between him and complainant ; but new 
structures werè not ereeted on the mortgaged premises, and 
the proceeds of insurance were not used by Scammon for that 
purpose as contemplated by the agreement. Purther mate- 
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rial facts in the case are that when complainant origînally 
took the mortgage in question, it, by its agent, knew the state 
of the title of the mortgaged premises ; that in the érection of 
the building on the premises, in causing it to be insured, and in 
coUecting rents, and paying premiums and taxes, the défendant 
J. Y. Scammon dealt with the property as if it were his own ; 
and that the entire business conneoted with the loan from 
complainant, from the time of its original negotiation down to 
the time of the before-mentioned agreement in relation to the 
insurance, was transacted by the défendant Scammon. The 
évidence tends to show that he kept an aecount with the 
property on his bank ledger, in whioh rents received by him 
were credited; and that, either in this or in a separate 
aecount, moneys paid by him for insurance premiums were 
also entered. 

It appears, f iirther, that the défendants Florence A. D. Eeed 
and Arianna B. Scammon knew nothing at the time of the 
insurance obtained upon the property, nor of the agreement 
in relation to the insurance money between their father and 
complainant, made in 1872. There is no doubt that when 
cpmplainant consented to the payment of the insurance money 
to Scammon, it was expected that it would be used in rebuild- 
ing, and that it was paid to and received by him in good faith 
for that purpose ; and there is évidence to the effect that the 
officers of the bank understood at the time that this money 
was placed in the bank in the character of a spécial deposit, 
and subject to the conditions of the agreement between com- 
plainant and Scammon. Further, it seems clear that Scam- 
mon was never expressly authorized by complainant to draw 
out or appropriate the money as he seems to hâve done. 
Indeed, the performance of the agreement, under which the 
insurance money was surrendered to Scammon and deposited 
in the bank, seems to bave been abandoned by both parties 
thereto, as it does not appear that the contract was at ail 
regarded by Scammon in the appropriation of the money, nor 
was it insisted upon by complainant, so far as the évidence 
discloses. 

The two mortgagors, Florence A. D. Eeed and Arianna E. 
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Scamlnon, according to the évidence, Vere nôt " «ébûSdlted 
about the disposition of the insurance money, and, so far as 
is shown, had no knowledge 6f and gave no consent to its 
payment to their father, or to îts deposit in the.bank; nor 
bave they ever asserted any rights in relation thereto until 
the commencement of this suit. 

Upon the case stated it is insisted by the défendants, TTho 
contest complainant's right to a decree, tbat the insurance 
money in question -was in légal effect collected by complain- 
ant, and, in fact, came to its hands; that complainant had 
no authority to surrender the same to the défendant J. Y. 
Scammon ; that its receipt by complainant constituted satis- 
faction _pro tanto of the mortgage; that the covenant in the 
mortgage for insurance operated as an assignment of the 
insurance fund, when collected, to the mortgageè; and that 
it could not, under any arrangement made with J'. Y. Scam- 
mon, without their consent, be legally paid back tô hiîn and 
the mortgage be still kept in force, to their préjudice, and as 
a continuing ûr renetved èhcutabràncie ùpon thèir intere'st. 
On the bther hand, it is conténded that the défendant J. Y. 
Scammon had an insuraMè iiiterest in the niortgaged' f rem- 
ises; that ail of the niortgagora agreed in their mortgage 'to 
furnish insurance to the fù'll' value 6f their insurable interestg ; 
that the two défendants who make defence procured no insur- 
ance on the property or thôir interest therein ; that the poiioy 
of insurance run to J. Y. Scànïmon alône, and, therefore, that 
he could reeover upon the poiioy no matter what his intërést 
in the property was; that hié daughters had no interest iSa 
the proceeds of the insurance; that the policy was held by 
complainant as collatéral seourity; that it could elect, if it 
chose, not to collect the insurance, and, if collected, it' could 
rightfuUy pay the money back to the party insured; that the 
daughters had no interest or concern in the transaction, and 
that the insurance which was obtained only in légal effect 
covered the interest of J. Y. Scammon in the property. 

In reply it is urged that the insurance was procured as 
additional security to the mortgage ; that, though it was taken 
in Ûie individual name of J. Y. Scammon, itwas furnished 
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under the covenants of the mortgage, and that it did not 
enure to the benefit of J. Y. Scammon alone, but was ti?eated 
by ail the parties as, and was in fact, a proceeding for the 
benefit of ail, and which protected the interests of ail. 

Upon complainant's theory, therefore, the $16,000 received 
on account of the insurance is not to be treated as a payment 
upon the mortgage, or as money received by complainant which 
it -was bound to apply upon the mortgage ; while, on the theory 
of the contesting défendants, that money should bave been 
applied in payment of the mortgage indebtedness, and ita 
receipt by complainant operated as a satisfaction pro tanto 
of the mortgage, so far as the interests of those défendants 
were involved, and so left unpaid only the sum of $5,000 and 
interest. 

Upon the assumption that the policy of insurance covered 
not only the interest of J. Y. Scammon in the insured prop- 
erty, but also that of his daughters, it becomes important, first, 
to inquire whether, in making the agreement with complainant 
by which the insurance money was surrendered to Scammon, 
he acted not only for himself but also as the authorized rep- 
résentative of his daughters ; because, if in that transaction 
he was their authorized agent, it is obvious they could hâve 
no ground of complaint, and that would end this controversy. 
Manifestly he stood in a twofold relation to the property — 
First, as the owner of the life estate ; and, secondly, as the 
représentative, to a certain extent, of the owners of the rever- 
sion. The individual acts of Mrs. Eeed and Arianna Scam- 
mon, in connection with the property, done at the time of, 
and subséquent to, the original loan, appear to hâve been 
limited to the exécution of the bond and mortgage in the suit, 
and the making of the agreement of partition with their 
father. It must be assumed that he was lel't with unre- 
stricted authority to manage the property to the extent of 
erecting buildings thereon, ooUecting rents, paying taxes, 
and procuring insurance. So far as those acts affected the 
interests of the owners of the fee, they must be considered as 
done under authority, express or implied, . Moreover, as to 
Bome if not ail of such acts, he had not only the légal right. 
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but as the owner of the life estate, receiving the rents and 
profits, it was his légal duty to do them. 

As the mortgage contained a coveuant to keep the build- 
ings insured, and as the care and management of the property 
were entrusted wholly to Mr. Scammon, it is clear that his 
act of procuring insurance as additional security to the mort- 
gage was within the scope of his agency as the représentative 
of the interest of his daughters. It ^was a legitimate incident 
to the business of managing and preserving the property. 
But it is not to be overlooked that this and the other acts 
before specified were such as touched the property in its 
character as real estate, and the question is, could authority 
to make the spécial agreemént in relation to the insurance 
money, so far as it affected the inferests of his daughters, be 
implied from the gênerai power he possessed and exercised 
over the property ? I am of opinion it could not. In sup- 
port of this conclusion it is to be borne in mind that the 
instrument which required insurance to be obtained, and 
which in its provisions controlled the destiny of the insurance 
money, was executed not by Mr. Scammon, for and as the, 
agent of his daughters, but by those persons acting for them- 
selves. The covenants and stipulations of the mortgage were 
made effective by their own signatures and seals. The origin 
of the obligations and rights of ail the parties with référence 
to insurance, and any moneys derived therefrom, was the 
mortgage; and, direction having been therein given as to 
the ultimate disposition of the same, so serious a departure 
therefrom as a waiver of valuable rights and a diversion of 
the fund would involve, would require the sanction of the 
owners of the fee, so far as their interests were eonoerned. 
The waiver of rights established by the mortgage, the virtual 
revocation of spécial oontract provisions, involved an extra- 
ordinary power, not falling within such gênerai cont jôl oyer 
the property as the owner of the life estate i. was accustomed 
to exercise. It was outside the scope of bja agency, and not 
properly incident to any gênerai powers pertaining thereto. 
Consent on the part ôf the owners of the fee to any diversion. 
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of the insnrance moneys cannot be inferred from their 
silence, because they had no knowledge of the transaction. 

It will be understood tbat ail this is said upon the theory 
that the contesting défendants had an interest in the Insur- 
ance, and in eueh application of the insurance fund as the 
mortgage contemplated ; and it is also said in the light of 
the fact that that fund was allowed to be personally appropri- 
ated by the owner of the life estate, and was not used in rebuild- 
ing. How far the equities of the parties might bave been 
affected if tbô moneys had been used in rebuilding, and 
whether that might not hâve been regarded as a restoration 
of the lost property, and therefore a benefit to the parties 
interested équivalent to an application of the moneys on the 
mortgage debt, are questions not necessary hère to be consid- 
ered. The facts, as \re now bave them, are that this agree- 
ment was made ; tbat the owners of the fee were not parties 
to it, and never authorized it; that that agreement,even in the 
form in which it was made, was not performed; thatperform" 
ance was not required by complainant ; and that the insurance 
moneys were ultimately diverted so that they neither bene- 
fited the mortgaged property nor were applied upon the mort- 
gage debt. 

The more difficult question is, had the owners of the fee 
any such interest in this insurance, or any such rights in the 
ultimate disposition of it, as to enable them to question the 
transaction in relation thereto between their father and com. 
plainant ? The proposition that the insurance only covered 
the interest of Mr. Scammon in the property, was urged with 
80 muoh force on the argument that I hâve not been without 
doubt in considering the question. Undoubtedly, as life ten- 
ant, he had an insurable interest in the property. And when 
the language of the policy, which is that the insurance Com- 
pany "do hereby insure J. Young Scammon * » • * 
against loss or damage by fire to the amount of $15,000 
♦ * * * on the four-story and basement brick building," 
etc., is ' considered, disconnected from other estrinsic facts, 
there is certainli^ force in the view that his interest only was 
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insured. But it is to be borne in mind tfaat the interests of 
ail the mortgagors in the mortgaged property, in common and 
without severance, was pledged for payment of the debt. 
Further, that the mortgage covenanted generally for insur- 
ance, and that it did not specify the several interests of the 
covenantors. The building was part of the realty, and the 
interests were undivided. They were dealt with as a unit. 
The obligation was not in terms that each mortgagor should 
cause his and her interest to be severally insured for the bene- 
fit of the mortgagee. Further, as before indicated, it was the 
légal duty of the défendant Scammon, as the life tenant re- 
ceiving the rents and profits, to keep the building, as an 
entirety, insured, and in prOcuring insurance he must be held 
the agent of his daughters so far as their interests were in- 
Tolved. And when we consider the terma of the policy of 
insurance, as it is right to do, in connection with the cove- 
nants and stipulations in the mortgage, and the relations at 
the time of ail the parties to each other, the conclusion must 
be, I think, that this insurance was obtained in pursuance of 
the requirements of the mortgage, and under the circum- 
stances the presumption is that it covered what the mortgage 
specified, namely, the fair insurable value of the building, as 
an entirety, and in which were united the undivided interests 
of ail the mortgagors. 

The view thus taken is strongly confirmed by the manner 
in which the insurance proceeds were dealt with by complain- 
ant. The loss was payable by the terms of the policy to the 
mortgagee. The draft of the fire insurance company was 
payable to the mortgagee's order, It was evidently received 
and treated as a fund to be either applied on the debt or to 
be used in restoring the original seourity. The acts of com- 
plainant were équivalent to a collection of the insurance, for it 
had the draft in hand, indorsed it to Mr. Scammon by ordinary 
commercial indorsement, and assumed tocontrol the ultimate 
destiny and use of the proceeds. If the money was to be 
relinquished and not to be applied on the mortgage debt, it is 
cleartiiat complainant understood that the légal rights of the 
parties required that it be placed baok on the mortgaged 

v.4,no.4 — 18 
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premises, and hence the stringent provisions to that end in 
theagreement of January, 1872; and it waa, of course, under- 
stood that the restoration of the building on the premises 
would enure as well to the beneût of the owners of the fee as 
to that of the owner of the life estate. So I say complainant 
dealt with the insurance not as Mr. Scammon's money, but as 
& f urther security f urnished under the mortgage, and as some- 
thing which affected the rights of ail the mortgagors in the 
property, and in which ail were interested. 

If this be the correct view of the question the remaining 
question, which relates purely to the rights of the parties, 
■would seem not to be difficult of solution. The provision of 
the policy, that the loss should be payable to the mortgagee, 
operated to give the mortgagee precisely the same rights and 
interest in the policy which it would hâve had if, without 
such words, the polioy had been assigned as collatéral security 
to the mortgage debt. 1 Jones on Mortgages, § 407, and 
cases cited. The proceeds of the insurance in the hands of 
complainant represented the insured property and the inter- 
ests of ail the mortgagors therein. The control exercised 
over the same by the mortgagee was équivalent to an élection 
by it under the provisions of the mortgage to coUect and re- 
ceive the money. This being so, it was complainant's duty 
to use and apply it in accordance with the spirit of the pro- 
visions of the mortgage, and for the benefit of the parties ben- 
eficially interested, unless they consented to some other dis- 
position of it. Indeed, it is difficult to perceive why, upon 
gênerai principles of equity, so far as the rights of the owners 
of the reversion were concerned, complainant could not hâve 
been required to hâve had recourse to the insurance money 
as collatéral security for payment pro tanto of the mortgage. 
If, in any view of the equities of the case, complainant might, 
without the knowledge of the owners of the fee, agrée with the 
life tenant to place the money back on the mortgaged prem- 
ises, it was bound to see that such agreement was carried 
out, and that the money was so used. FaUing in this, and 
having as mortgagee received and undertaken to deal with 
the insurance proceeds as a fund representing the property. 
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equity will considër that as done which ought to hâve been 
done, and must therefore, so far as the interests of the non- 
consenting mortgagors are eoncerned, charge complainant 
with this fund aud treat it as operative to satisfy the mort- 
gage pro tanto. 

The oase at bar is distinguishable from Gordon v. Ware 
Samngs Bank, 116 Mass. 588, which was cited by the learned 
«ounsel for complainant on the argument. That was a 
case where mortgaged premises were injured by fire, and the 
amount of the loss was paid by the insurer in pursuance of 
its agreement with the mortgagor to the firbt mortgagee, who 
subsequently paid the amount to the mortgagor to be applied 
in repairing the premises, so as to make them as valuable as 
bef ore the fire ; and in this oase it was held, under the f acts, 
that the holder of a second mortgage had no equity to bave 
the amount so reçoive d applied in réduction of the debt 
seeured by the first mortgage. The facts were that at the 
time the first mortagee received the insurance money the 
mortgage debt was not due, and the mortgagor did not con- 
sent to the application of the monéy on the mortgage; and, 
moreover, and as a controlling feature of the transaction, the 
money was applied by the mortgagor to the restoration of 
the impaired security, for the benefit alike of ail parties in- 
terested. Thèse cireumstances, of course, vitally affectedthe 
equities of the second mortgagee. 

The point was made on the argument that the insurance 
money could not be applied on the mortgage debt withôut re- 
ducing the liability of the défendant Soammon equally with 
that of his co-obligors on the bond, which would be manifestly 
wrong. And the question was put, where can the line be drawn 
in the proposed application of this money in réduction of a lia- 
bility which is joint, and which is seeured by the pledge of in- 
terests that are undivided ? The answer is that the rules of 
equity praetice are sufficiently flexible to meet the case. The 
life estate may be charged with the same burden of liability as 
it was originally chargeable with, added to which is the persOnal 
liability of the défendant Scammon; and the estate of the 
owners of the fee may be charged with the proper proportion 
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of liability, namely, $5,000, and interest. The deeree can pro- 
vide for a sale of tbe life estate as a seourity for the debt, 
unaffected by anything that bas transpired between its owner 
and oomplainaut, and suitable pronsion can be made toucb- 
ing the Personal liability of the défendant Scammon for any 
defieiency. Further, the, same deeree can direct a sale of the 
interest of the other mortgagors to pay so much of the debt 
as is in excess of the $15,000 realized from the insurance. 

To the estent indicated the exceptions to the master's re- 
port wili be eustained, and deeree in conformity to this opin- 
ion. 
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L Municipal Bonds— QuEstioNs as to Validitt.— AU questions ot 
doubt in reiation to the validity of municipal bonds sliould be answered 
lu favor of their legality, wliere the city has repeatedly recognlzed the 
validity of such bonds, and has paid interest on them for a séries of 
yeSrs. 
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Deummond, C. J. Ali questions of doubt in relation to tha 
validity of thèse bonds should be answered in favôr of their 
legality, beeause the city has recognized their validity repeat- 
edly, and has paid the interest on them for a séries of years. 
Therefore, under such cireumstances as thèse, it should appear 
beyond ail doubt that the issue of the bonds was void. 

First, as to the state-house bonds : By the act of February 
25, 1867, the govemor was authorized to convey to the county 
of Sangamon and to the city of Springfield, for the use of the 
county and city, a pièce of land known as the public square, 
upon which was located the state bouse, for the sum of $200,- 
000, and for the further considération that the city and county 
should cause to be conveyed to the state a certain parcel of 
ground which was described. The law authorized the county 
of Sangamon and the city of Springfield to issue such bonds 
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and levy such taxes as might be necessary to raise the sutn 
of $200,000, and for the purchase of the tract of land whi(jh 
the city and county were required to convey to the state. , In 
pursuance of this law Bome of the bonds in this case were 
issued by the city of Springfleld, reciting that they were issued 
under this law, and for the purposes designated in the law. 
The only objection of any force against thèse bonds is that, 
as the law authorized the govemor to convey the particular 
lot of land called the state-house square to the county and 
city, and also authorized the county and the city to issue 
bonds, they hâve not been issued by the city and county jointly. 
It is true that the law might hâve been, and ought, perhaps, 
to hâve been, more spécifie in relation to the, manner in which 
the bonds should be issued, but we hâve to take as it is and 
construe the law. Under the faets before the court it seems 
that the bonds in controversy hère were issued by the city 
alone. Does that fact render this class of city bonds inop- 
erative ? I think not. There are many reasons why the con- 
struction which was given by the city and county authorities 
was proper, and such a construction as the statute warranted; 
There would undoubtedly be great difficulties and embarrass- 
ments connected with the issue and payment, by taxationor 
otherwise, of bonds given by the city and county jointly. 
They are separate and distinct corporations. True, the city 
is a corporation within the county of Sangamon, but in the 
administration of what are called governmental affairs, and 
nearly ail of which concern the welfare of the people, th^ 
mayor and common council of the city hâve exclusive author- 
ity. The county bas no jurisdiction and controi over much 
which pertains to the welfare of the citizens of Springfield, 
so that it was not unnatural, I think, when this statute came 
to be considered by the citizens of the city and of the county,. 
that an arrangement should be made between them by which 
they should sever in the bonds which the law contemplated 
should be given, so that a separate distribution should be 
made. That it was, in fact, made, does not particularly ap- 
pear as to the f unds to be raisëd, although it is admitted that 
an amicable arrangement was made between the respective 
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corporations, and the bonds were issued by them separately. 
TJiere might be other reasons mentioned which might cause 
the city and county to sever in the issue of bonds; but enough, 
I think, bas been stated to show that it was not a violent or 
forced construction of this statute that the two corporations 
should issue bonds separately. Under ail the circumstances 
of the case, can the city of Springfield be allowed, at this 
time, even admitting that there was a doabt in relation to 
the point above considered, to come in and contest the valid- 
ity of thèse bonds, on the ground that they ought to bave 
been jointly issued with the county? It ought to be clear 
that such issue •was in violation of the statute, and that it 
was not compétent for the city to exercise the powers it did. 
I think that is not the fact. 

Many of the authorities which might be referred to -would 
apply to a case like this. Thèse bonds were issued under 
this statute. The interest on them bas been paid, and their 
legality and validity never denied, for many years, and it 
would be hard on bona fide holders of thèse bonds to allow 
the city at this time to contest their validity. 

As to the bonds given by the city called the water-works 
bonds, I bave, during the argument, adverted to the statute 
upon the subject, but will now briefly recur to it to show that 
thèse bonds are also valid. They were issued under a stat- 
ute of the state to incorporate the Springfield Water-worka 
Company. By this statute there was a spécial corporate 
power created, which was clothed with authority to do certain 
acts in connection with the administration of the municipal 
affairs of the town, but it was not intended this corporate 
power should be severed from the city of Springfield; it was 
to be a power of the city of Springfield, and to carry out, 
through a separate and distinct body, one of the objecta for 
which the city of Springfield was created as a corporation. 
It was so intended beoause it was supposed that a body of 
men specially selected with a view to their qualifications for 
such a duty, and having, to a certain extent, an independent 
authority, would be more compétent to exécute the powers 
which the législature had in view when it passed this law. 



POBTSMOUTH SAV. BANK V. CITÏ OF SPKINGFIELD. £79 

The whole scope of the law shows that this spécial body was 
a part of the muûicipality of Springfield, although independ- 
ent of its functions and power. By the eighth section of the 
act thèse commissioners thus created had authority to borrow 
money if the city council should deem it expédient; but they 
had not the right to borrow independent of the city council. 
Money was to be borrowed upon the crédit of the city. They 
■were to hâve power also, with the approval of the city coun- 
cil, to issue bonds, pledging the faith and crédit of the city 
for tbeir payment, principal and interest. Thèse bonds were 
to be issued under the corporate seal of the city, signed by 
the mayor and clerk, and madè payable at such places, and 
in such currency, as they should deem expédient; and such 
bonds were not to be issued until the city council should ap- 
prove of their issue by a vote of a majority of ail the aldermen 
by law authorized to be elected. 

Now, it olearly appears, from thèse provisions of the stat- 
ute, that although there was a separate corporate body cre- 
ated by this law, called the water commissioners, in relation 
to the issue of bonds they had not authority of themselves, 
but must aot in co-operation and in connection with the city. 
They could not take a step without the authority of the city, 
and the bonds, when issued, were to be issued under the sig- 
natures of the mayor and clerk, and the seal of the city, as 
well as on its crédit. Now, it would be a contradiction in 
terms to say that when ail thèse requisites of the law are 
complied with, as they hav-e been in- this case, thèse were not 
the bonds of the city, and that this was not a légal obligation 
of the city of Springfield, because the water commissioners 
co-operated with the city authorities in the issue of the bonds. 
But the statute provided that the funds derived from the sale 
of the bonds were to be exclusively used for the purposes 
specified in this act, namely: for the création and continu- 
ance of the water -works which were to supply the city with 
water. And the law also provided that the comnaissionera 
should hâve power from time to time to assess the amounts 
to be paid for water, and the water rents were to be a lien 
upon the buildings supplied with water, which water rents 
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trere fo pay for tlie interest and liquidation of tbese bonds. 
In other words, there -was a spécial fund raised in a spécial 
way, and to be appropriated to a spécial purpose, under this 
law. There can be no doubt that this is a debt of the city of 
Springfield, and for it. If it becomes due and is not paid the 
city of Springfield is liable, and a judgment can be rendered 
against the city. But as to how that judgment shall be paid 
is another question, and may dépend upon the particular 
provisions of law which are applicable to that species of debt, 
and which it is not necessary now to consider, though it may 
become necessary, provided a judgment is rendered and the 
parties for wbom it is rendered eeek to hâve it paid. In 
what manner that shall be done it may be for the court to 
détermine under the varions provisions of law. Undoubtedly, 
an ordinary exécution could not issue against the city, but it 
would probably hâve to be paid out of the particular fund 
which was intended to be appropriated by law, under the action 
of the commissioners, to the debt itself. 

The bigh-school and sewerage bonds I may consider to- 
gether. As I understand, the charter gives the city the right 
to borrow money* Tbe charter prescribes what shall be the 
duties of the city authorities, and what they shall bave the 
right to do — what improvements' they shall make, what build- 
ings they may construct, and pverything connected with the 
gênerai welfare of a community like the city of Springfield. 
It was intended, in other words, by the charter, to clothe tbe 
city authorities with ail the powers 'necessary for the welfare, 
safety, and government of a town or city like Springfield. 
Certainly, as a part of the duty thrown upon the city author- 
ities, it became proper and right for them to improve their 
streets, to construct sewers, to build school-houses, and to 
détermine in what manner they should be constructed, how 
they should be regulated, and everything connected with the 
management and control of schools and school-houses. Now, 
this beiûg a part of their duty vested in them by the charter^ 
they are authorized to borrow money. Clearly, they are 
authorized by the charter to borrow money and to issue bonds 
for ail legitimate purposes connected with the performance of 
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their duty, "whether the construction of school-houses, the 
payment of the salaries of teachers, the improvement . of 
Btreets, the building of sewers or bridges* The charter doea 
not limit the power of the city to borrow money to any par- 
ticular purpose. It does not say that they shall borrow 
naoney for this purpose or that only. The clear, reasonable 
construction of the charter is that the city authorities shall 
hâve the right to borrow money for any legitimate purpose, 
in connection with the authority vested in them by the charter 
itself. Therefore, I can hâve no doubt that it was perfectly 
proper for the authorities to expeud money, and to borrow 
for the purpose of paying for such expenditures; as, for 
instance, building a Bchool-house of any grade, or making 
sewers, for such purposes are certainly within the ordinary 
municipal duties of a city council. The fact that the charter 
authorizes the city to impose taxes for the construction of 
school-houses, or sewers, or for the improvement of streets, 
does not take away the powers of the city also to borrow 
money for those purposes, and the power to issue bonds still 
exists, notwith standing the right to impose taxes for the pur- 
pose of building a school-house or constructing sewers. 

As to the railroad bonds, I do not see how their validity 
can be successfuUy contested. There was authority given to 
make the subscription, and it was made, and bonds were 
issued and stock obtained, and, in some instances, voted for, 
as the proof shows. And as to the necessity, in some of the 
cases, for a vote by the people in respect to the re-issue of 
bonds, I do not see that that was necessary, for, it being once 
admitted that the city authorities had the power to issue 
thèse bonds, that, undoubtedly, carried with it the authority 
to renew the bonds, or to take them np and supply their place 
with other bonds ; and I do not think it can be expected that 
those -who took bonds under such circumstances — that is, 
re-issued bonds — can be required to look into ail the détails 
connected with the manner in which the old bonds had been 
taken up and the new ones issued. It may be that there 
were irregularities connected with the issue of new bonds. 
I am not saying that there were, but suppose that there were. 
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Btill, I do not think that that would render the re-issued 
bonds invalid. 

I hâve not thought it necessary to take further time for the 
purpose of giving my gênerai views in relation to the validity 
of thèse bonds. If I took more time, and looked into the case 
more fuUy, I might go more into détail than I bave; but the 
equity of the holders of thèse bonds does seem so strong that 
no court, unless under a sort of moral or légal compulsion, 
would feel inclined to say, under ail the circumstances of this 
case, that thèse bonds were invalid. Having been issued for 
80 long a time, the interest on them having been paid, and 
their validity having been recognized again and again in af ter 
years by the city authorities, it does seem as though it is too 
iate now, under ail the circumstances of this case, for the 
city to question their validity. I therefore hold that they are 
valid, and the city is liable. It bas issued the bonds, obtained 
the money and the beneûts it bas conferred, and law and 
equity déclare that the debt should be paid. 



Stbbbinb V. Thi Boabd of Codktt Commissionbbs of Pobblo 

COUNTY. 
(Circuit Oourt, D. Colorado, , 1880.) 

1. Btatdte CoNSTBtTDîa Btatutb — Whbn Valid. — A statute construîng 

and ezplaining a prior statute ia valid, in go far, at least, as future 
transactions are concemed. 

2, Statdtb — Raeleoad — Stock. — A statute authorizing counties to take 

stock in railroads is applicable to a railroad dulj organized under a 
subséquent statute. 

— — — , for plaintifF. 
, for défendant. 



MiLLEB, C. J. The case of Stebbîns against the board of 
county oommissioners is submitted, and at Judge Hallett's 
request I bave examined it, and pronounced the resuit. This 
is a suit on bonds issued by Pueblo county in aid of a rail- 
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road called the Pueblo & Sait Lake Eailroad, or some such 
name as that, that were issued in 187^. The defence to them 
is that the county had no authority to subscribe to stock in 
any railroad at that time. An aot of the territorial législa- 
ture of 1868 does authorize counties to take stock in railroad 
companies, but the argument is, and the plea is, that at that 
time there existed no law by which any railroad company 
could be organized in the manner that this company has been 
organized; that the act of congress of March 2, 1867, im-' 
pliedly forbade such organization ; and probably that is a 
fair construction of that act. But, by a subséquent act of 
1872, congress, as the défendant allèges, undertook to con- 
Btrue that act, and in their construction of it they déclare 
that it should be held to extend to the right to organize rail- 
road companies. It is denied that congress has any right to 
give a construction to the statute which will bind the court, 
and therefore that act of 1867 remains, and this railroad 
has no compétent organization which will enable it to take 
subscriptions to stock. But, in a case which came up con- 
cerning taxation under the internai revenue law, which I 
decided myself in the suprême court, a very similar statute, 
construing a former statute, is made the subject of considéra- 
tion, and in that case the court held that, while it might not 
be true that rights existing prior to the explanatory or declar- 
atory statute will be affected by that declaratory statute, yet, 
inasmuch as congress or any législative body has a right to 
pass a law for the future that such a statute shall be held to 
mean so and bo, while it may not affect past transactions, it is 
équivalent to the passage of a statute of that character for the 
future; and, while it is not necessary for us to décide hère 
whether that declaratory statute would aJïect any contracta or 
transactions prior to its passage, it is suflScient to say that 
after its passage it became a part of the law of 1867, and it 
was a déclaration by congress that railroad companies might 
be organized in the manner that this was organized, after 
that period. That waS passed in 1872, and this oor-^oration 
filed its certificate of organization in 1873; it thereiore was 
organized after the declaratory act, and, so far as that is 



284' FEDSBAIi BBPOBTBB. 

concerned, or any other that I know of, ît vas a valid organ- 
ization. 

It is Baid, nevertheless, that the act of 1868, which author- 
izeâ the counties to take stock in railroads, was whoUy void, 
bficause this railroad was not organized according to the law 
as it then stood; but that act of 1868 was a continuing act — 
•was not made with référence to this. There were railroad 
corporations then in existence to -whom it might apply, and 
it would apply to any future railroad corporation properly 
organized. Therefore, that act of 1868 authorized the county 
of Pueblo to subscribe to the stock of a railroad properly or- 
ganized in 1873; as it did at the time, 1874. 

I think, therefore, ail the objections taken to the bonds on 
account of the invalidity of the subscription are ineffectuai ; 
and as that is the only question, the demurrer will be sus- 
tained, and plea held bad. 

An appeal bas been taken from this ruling to the United 
States suprême court. 



Westeen Union Tbleseaph Co. v. Kansas Paoifio Eailwat 
Go. and others. 

{District Court, D. Cùlorado. , 1880.) 

L Railboad— Tet-boeaph Feaschise — Conteact.— A railroad, author- 
ized and required by the act of its organization to construct a tele- 
graph Une, entered into a contract with a telegraph company for the 
construction of such line. Hdd, such contract could not be avoided 
by the railroad company, either as a usurpation of its function or for 
want of capacity to make it. 

a. Bame— Same — Sajœ— Iii-EGAL Clatjsb.— A clause of such contract 
contained an agreement, upon the part of the railroad company, not 
to transport men or materials for any other telegraph company at less 
than the regular rates for passengers and freight, and not to give per- 
mission to any such company to erect another line on its lands or 
roadway. Hdd that, if such clause was void, as in conflict with the 
act of 1866, aiding the construction of telegraph lines, it could be 
eliminated from the contract. ' 
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3. Same— Same-^Samb — Obtiçbeb^Rescission — Such contract also pro- 

vided for the transmission without charge, by the telegraph company, 
of the fa/mûy, private, and social messages of the «cecutiveoffieèrs of the 
raih-oad. Edd that, aesuch free use of the telegraph waa not iim- 
ited to the offlcers who made the contract, it could be rescinded af ter 
the expiration of 13 years. 

4. Samb — Samb — Same — RescissioS — Appeopriatioiî. — Held, further, 

however, that such rescission would not authorize either party to 
appropriate to its own use the joint property of both, acquired under 
the contract, without paying for the same. 

-, for plaintiff. 

, for défendants. 



Hallett, D. J. On the first day of October, A. D. 1876, 
the Union Pacific Eailway Company, eastern division, after- 
wards known as the Kansas Pacific Eailway Company, en- 
tered into a contract with the Western Union Telegraph 
Company relating to the construction and use of a Une of 
telegraph on and along the rosd of the first-named company. 
This contract was to continue 25 years. The railway com- 
pany agreed to pay to the telegraph company the cost of 
pôles, wire, and insulators which bad been erected on the 
line of the road between Wyandette and Fort Eiley, Kansas, 
and thereafter to fumish material for extending the line as 
the road should be built westward. The railway company 
■was to furnish the materials and-transportation for the line, 
and the telegraph company was to construct it and keep it in 
repair. The telegraph company wa.s also to furnish main 
batteries for operating the line; and, until a second wire 
ehould be extended, both companies were to use the first in 
common. After another wiçe ehould be put up by the tele- 
graph company, the first was to remain for the exclusive use 
of the railway company, and thereafter either company could 
hâve wires for its own use, as its bu&ines» should require, by 
paying the cost thereof . With this arrangement as to build- 
ing, maintaining, and operating the line, the railway com- 
pany was to hâve free use thereof for its o'wn business, and 
the telegraph company to use and operate it for business in 
gênerai, from which a profit might be derived. Each party 
fulfilled the contract until the line was built te ÎX^rv^vj-j and 
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thereafter they continued in the use and enjoyment of it 
until on or about the twenty-seventh day of February last. 
wben the officers of the railway company took possession of 
the telegraph, and hâve excluded the telegraph company 
therefrom ever since that time. To prevent such action the 
telegraph company filed, in the district court of Arapahoe 
county, the original bill in this cause against the Kansas 
Pacific Eailway Company and the American Union Telegraph 
Company, and, on the twenty-sixth of February last, ob- 
tained from the judge of that court an order restraining the 
Kansas Pacific Eailway Company from interfering in any 
manner vrith the plaintiff's possession of the telegraph line. 
A. writ of injunction was issued out of that court pursuant to 
auch order, and due service thereof made on the officers of 
the railway company. The latter, assuming to be officers of 
another corporation called the Union Pacific Eailway Com- 
pany, which was ûrganized about the first of February last 
by consolidating the Union Pacific Eailroad Company and the 
Denver Pacific Eailway & Telegraph Company with the said 
Kansas Pacific Eailway Company, disregarding the writ, took 
possession of the telegraph line for and in the name of the 
said Union Pacific Eailway Company. The cause was after- 
wards removed into this court, under the act of congress of 
1875, and a supplemental bill was filed, in which the said 
Union Pacific Eailway Company eonsolidated, and others, 
were made défendants with the Kansas Pacific Eailway Com- 
pany. In this bill, and upon the argument, the right of the 
eeveral corporations before mentioned to unité in the manner 
pursued in organizing the Union Pacific EaUway Company, 
is denied; and it is claimed that the officers of the railway 
company, whether acting for the Union Pacific Company, 
assuming that company to bave been legally organized, or for 
the Kansas Pacific Company, were guilty of disobedience to 
the writ of injunction issued from and out of the district court 
of the state, for which they'should be punished. When that 
question shall be considered it may become necessary to ex- 
amine the proceedings of the several corporations looking to 
consolidation, and to détermine whether they are effectuai; 
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and, îf the consolidation shall be recognized, then it may be- 
come necessary to détermine whether the of&cers of the Con- 
solidated Company could lawfuUy disobey a writ directed to 
one of the companies forming euch Consolidated company. 
The argument at the bar was not directed to those questions, 
but rather to the case made in the supplemental bill to en- 
join the défendants from any further use of the telegraph 
line, except as provided in the contract. 

The validity and force of the consolidation is not neces- 
sarily involved in the issuance of a new writ, for the Consoli- 
dated company, if properly organized, can claim no higber or 
better right than its predecessor, the Kansas Pacific Com- 
pany. Upon the case made in the supplemental bill, the 
rights of ail parties are referred to the contract, and, accord- 
ingly, that instrument bas been attacked by défendants upon 
several grounds, which -will now be discussed. 

And, first, it is aUeged that the railway company, having 
authority from congress to construct a line of telegraph as 
well as a railroad, could not delegate such authority to an- 
other corporation, charged by law with the duty of construct- 
ing a telegraph for the use of the gênerai government a'nd the 
public. It is said that the railway company could not, by 
contract or otherwise, substitute anotber in the performance 
of that duty. The contract shows that the line was to be 
built as required by the aot under which the railway company 
was organized, and aecepted by the government in fulfilment 
of that company's obligations, as by the act of congress that 
company is required to operate its road and telegraph line in 
a particular manner, and penalties are prescribed for failure 
therein. 18 St. 112. It is urged that the company must be 
vigilant in the performance of its duties, and cannot commit 
into other hands the functions with which it is itself endowed. 
If, however, ail this should be conceded, its relevancy to the 
présent controversy is not apparent. The telegraph company 
bas not assumed to act under or in pursuance of the authority 
given to the railway company in respect to telegraph lines. 
It claims to be a corporation organized in the state of New 
York, with power inhérent, to construct and maintain tele- 
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graph lines in ail parts of the country; and it îs plain enougb 
that, in construeting the line in controversy, it proceeded in 
the exercise of such power, real or assumed, and not in virtue 
of authority derived from the railway company. It is trae 
that, in construeting the line in dispute, the parties intended 
that it should be accepted by the government in lieu of that 
■which the railway company was required to build. That cir- 
cumstance may affect the relations of the government to this 
property, but it does not prove that the telegraph company 
Bought or attempted to appropriate to its own use the railway 
company 's franchise. Acting in its own right, and assuming 
to hâve authority in that respect, the telegraph company en- 
tered into a contract with the railway company for building a 
telegraph on the right of way of the railway company; and 
the latter company, by making such contract, recognized the 
right and authority which the former company then assumed 
to hâve. As between the parties, the contract thus made 
may be and should be considered without référence to the 
power conferred on the railway company in respect to a tele- 
graph. Independently of that authority, the railway company 
could -contract with any telegraph company in respect to the 
iiaes of the latter on its right of way. For convenience in 
construeting and maintaining thèse, as well as to seeure a 
direct course, the telegraph lines of a country are usuàlly 
buUt along the lines of railway ; and the railway companiea 
hâve no necessary relation to them éxcept as common car- 
riers; that is to say, they carry the material for building and 
repairing them, and the men who do the work. In some in- 
stances the railway company owns and opérâtes the telegraph, 
and in others it has an interest in the line, by which the use 
of it is secured. But thèse circumstances are entirely con- 
ventional, and no reason is perceived for denying to a railway 
company the right to contract for a dozen lines of telegraph 
on its right of way with as many différent telegraph corn- 
panies; and the circumstance that the railway company has 
power inhérent to construet a telegraph for itself, is not at ail 
controlling on this point. It may hâve its own telegraph, 
and contract with other companies for additional lines to any 
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extsnt. In ihat case the right of one company as against 
the railway company would not dépend in any degree upon 
,the relations of the latter with other companies, or with the 
power that created it. In ascertaining such right we should 
look only to the contract between the parties, disregarding 
the relations of each with other parties as rea inter alios acta. 
So, in this case, the controversy is not -whether the Kansas 
Pacific Eailway Company has constructed a line of telegraph 
as required by its organic law, or has diseharged any of its 
duties to the govemment. That is a question which concerhs 
the government only, and which cannot arise between thèse 
parties, nnless, indeed, it should be alleged that the contract 
has been violated in respect to the service to be rendered to 
the government. In some incidental way the question might 
come to the surface upon a charge of a breaeh of contract, 
but that is not made in this record, and therefore the ques- 
tion is not presented in that aspect. Properly understood, 
the question at issue is whether the contract between thèse 
parties shall be avoided on the ground that the telegraph 
company has usurped a function of the railroad company, or 
for want of capacity in the latter to make it. Upon that 
question I am of the opinion that the objection is without 
foundation. 

It is also objected that the fifth clause of the contract is in 
restraint of trade, and against public policy. In that clause 
the railway company agrées not to transport men or materials 
for any other telegraph company at less than the regular 
rates for passengers and freight, and nof to give permission 
to any such company to erect another line on its lands or 
roadway. This stipulation appears to be in opposition to the 
act of congress of 1866, to aid in the construction of tele- 
graph lines, (lé St. 221,) and perhaps it is, for that reason, 
without effect; but, if that view shall be accepted, that para- 
graph may be eliminated from the contract without impairing 
other provisions of the same instrument. 

The contract is peculiar, in that the acts to be done by the 
parties respectively, towards maintaining the line for their 
joint use, are obviously the essential feature of the agreement. 

v.4,no.4 — 19 
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Casiing out the fifth paragraph, the contract is not affected 
in respect to considération. 2 Chitty's Contracta, 1001; 2 
Parson's Contracta, 505. If, however, that paragraph is not 
obnoxious to the last-mentioned statute, it is not otherwise 
open to criticism. By its terms other companies may hâve 
men and materials transported over the railway at the usual 
rates, and a telegraph line may be built on other lands as 
well as those belonging to the rail way company. Counsel 
will find a very good opinion on that point in 7 Bissell, 367. 
So, also, it may be said that a restrictive stipulation in a con- 
tract is without force, where, as in Colorado, the law provides 
for condemning lands for the use of a telegraph. If the rail- 
way company should refuse to allow another telegraph com- 
pany to build on its lands beeause it has agreed with the 
plaintiff so to do, or for any other reason, the law will open 
the way for such other companies when thereunto requested. 

Tha authority cf the railway company over its right of way 
and its title thereto, as whether absolute or less, does not 
arise in this discussion. What has been said must be re- 
garded as referring to the company'a interest in the way, as 
against telegraph companies, whatever that interest may be. 

A third objection to the contract is founded on the fourth 
paragraph, which provides that the business of the railway 
company, and the family, private, and social messages of the 
executive officers shall be transmitted without charge between 
ail stations on the line of said railway, and also between ail 
such stations and the city of St. Louis, Missouri, and elsewhere 
in the United States, over ail other lines of the telegraph com- 
pany, with certain limitations therein specified. In so far as 
this relates to the free use of the lines of the telegraph company 
by the ofScers of the railway company, in respect to their 
private affaire, no attempt has been made to sustain it. That 
the contract was made by and on behalf of the railway com- 
pany, and that the considération for ail the promises of tho 
telegraph company, ineluding that which relates to the trans- 
mission, of messages, is furnished by the railway company, is 
toc plain for argument; and it must be conceded that the 
officers of the railway company, in securing to themselves 
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personally the use of the telegraph, which was of some value, 
used the corporate property for their own advantage, and 
thus abused the trust committed to their charge. We may 
acquit them of any intent to wrong their company, and say 
that the stipulation is an expression of courtesy on the part of 
the telegraph company towards those with whom they were 
intimately associated in business. In civility to each other 
ofScers of corporations may surpass the interests of their 
constituents in a manner which cannot be sanctioned by the 
law ; and it should never be said that the obligations of civility 
and courtesy, as known and recognized among officers of cor- 
porations, may be framed into contracta to bind their prin- 
cipals. To trust so much to the exubérance of gênerons 
hearts would seriously endanger corporate property. Eead 
it as we wiU, the contract secures to the officers of the rail- 
■way company the free use of the telegraph in respect to their 
private affairs, and no explanation can be made that will 
break the force of that statement. That the privilège thus 
secured was of some value, will not be denied; and the fact 
that the officers could not hâve beeu induced to accept the 
like value in any other form is of no weight. To insert such 
a stipulation in the contract was a misusë of the corporate 
property for which the contract itself may be avoided. Field 
on Corporations, 174. As already stated, however, the rail- 
way company did not disaffirm the contract, but proceeded 
in the exécution of it until recently, a period of more than 13 
years. In most cases ratification would be implied from ench 
use and enjoyment, and the contract would hâve become irrév- 
ocable. Such would be the rule if the free use of the telegraph 
had been limited to the officers who were concemed in mak- 
ing the contract ; but the provision extends to ail officers of 
the company, as well those who were to come after as those 
who made the contract, and thus it is kept alive by continu- 
ous feeding. In this, as in other respects, the contract ap- 
pears to stand upon continually-recurring acts of the parties. 
The railway company can hardly be charged with négligence 
in failing to repudiate an agreement which continually sup- 
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plied its officers with reasons for keeping eilent ; and so we 
must say that the railway company îs still at liberty to rescind 
the coiitract if it wishes to do so;. but rescission does not mean 
that either party may appropriate to its own use the joint 
property of both, acqiiired under the contract, without paying 
therefor. 2 Chitty's Contracts, 10.8 9?î, In so far as the con- 
tract ha^ been executed both parties are bound, and the right 
of each in the property acquired pursuant to its provisions 
must be respected. The seizure of the line on the twenty- 
seventh of February, by the railway company, was clearly as 
illégal as if the contract -were free frbm objections. Whether 
there is any means by -which either party may acquire the 
interest pf the other in the property in controversy is not a 
question now presented for considération. Nor is it necesaary 
to ascertain what interest each party has in the telegraph 
line. It is enough that the property is owned by the parties 
to the contract jointly, and that the railway company has 
wrested the possession from its associate without warrant or 
authority of law. The parties must be restored to the posi- 
tion in which they were before the seizure, and for that pur- 
pose the injunction will be allowed. 

NoTB. See Western Union Tdegraph Co. v. Union Pacifie Raûway Co. 3 
FED. Rep. 721. 



United States v. Haet. 

{Girouit Ctrwrt, W. D. Tennessee. , 1880.) 

Succession Tax— Coîtstbuctton op a Dbed— Adéquate Considéra- 
tion. — A deed from a mother to her sons conveying land " for and in 
considération of love and afCeotion, and the further considération of 
the assistance they hâve rendered me sincethe death of myhusband," 
is not a deed of gift made without valuable and adéquate considéra- 
tion, 80 that the grantees take a succession subject to a tax, withia 
the meaning of the act of. June 30, 1864 Section 132, 13 St. 288. 

W. w. Murray, for plaintiflf. 
Barris & Turley, for défendant. 



HiMMOKD, D. J. This case is submitted for the conëtrud* 
tion of a deed from Nancy Boon toher sohs, whereby she côn'- 
Teys to them a tract of land "for and in considération of the 
love and affection that I hâve for my soïis, and the iurther 
considération of the assistance they hâve rendered me since 
the death of my husband." There is no proof obtainable of 
the character of the assistance rendered by the sons, nor of 
the estent of it, but it is agreed by the parties that if the 
deed on the face of it imports a deed of gift without valuable 
and adéquate considération, the grantees took a succession 
liable to the tax imposed by the internai revenue act of June 
30, 1864, (13 St. 288,) and the United States is entitled to 
recover the land in this action of ej ectment against the défend- 
ant ia possession. 

The succession tax cannot be defeated by reciting a nom- 
inal considération which would be deemed valuable in the 
technical sensé of that ter m, for the act of congress sayg the 
considération must not only be valuable but adeqiuUe, ,Cha.n- 
cellor Kent says that notwithstanding the high moral obliga- 
tion of a chUd to support a parent, there is no légal obliga- 
tion to do it. 2 Kent. 208. And while it is true that the 
law implies no promise on the part of the parent to pay for 
necessaries, and in the absence of a contract to do so willnot 
présume one, there is no doubt that such a contract may be 
a valuable and adéquate considération to support a deed «f 
bargain and sale. Lynn v. Lynn, 29 Pa. St. 369 ; Keeler v. 
Baker, 1 Heisk. 639. 

I think it is plain, from the récital of this deed, that there 
•was some other considération than bare love and affection, 
and, in the absence of proof to the contrary, the récital of it 
imports that it was, in the sensé of the law, sufficiently valua- 
ble and adéquate to take the case out of the category of a 
deed of gift. If the récital of the further considération ap- 
peared on the face of it to be nominal only, the ruling would 
be otherwise ; but it does not so appear. The assistance may 
bave been of a kind which would find no adéquate compensa- 
tion in the transfer of this land, or it may hâve been very 
slight. The grantor seems to bave appreciated it, and, in the 
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absence of exact knowledge, we cannot say that it was only 
nominal, or only necessaries for whicb she was not bound to 
pay. 

Judgment for the défendant. 



Maok & Co. V. McDaniel. 
{Ciremi Court, E. D. Arkanaaa. October, 1880.) 

1. Attachmbnt — Removal of Pkopbrtt out op THE State— Arkansas 
8TAT0TB8. — A statuts in Arkansa8 déclares a créditer may hâve an at- 
tachaient against his debtor who " is about to remove, or has removed, 
his property, or a material part thereof, out of this state, not leav- 
ing enough therein to satisfy the plaintiff's claim, or the claim of said 
defendant's creditors." 

Sdd, that a merchant who did not hâve property enough to pay his 
debts, and who invested a material portion of his assets in cotton and 
shipped it out of the state, was liable to attachment under this statute ; 
that the plaintifE did not hâve to show the removal was made for a 
fraudulent purpose ; and that the fact that the shipments of cotton out 
of the state were usual and customary with the défendant and with 
merchants generally doing business in the state, constituted no de- 
fence to the attachment. 

Attachment. 

The plaintiff sued out an attachment against the property 
of'the défendant. The affidavit for the attachment wasbased 
on the sixth subdivision of section 388, Gantt's Digest, which 
déclares the plaintiff may hâve an attachment against his 
debtor who "is about to remove, or has removed, his prop- 
erty, or a material part thereof, out of this state, not leaving 
enough therein to satisfy the plaintiff's claim, or the claim 
of said defendant's creditors." 

The défendant filed an affidavit denying the grounds of 
attachment. On the trial of this issue it was shown that the 
défendant was a retail merchant, doing business at Arkadel- 
phia, in this state; that at and before the time the attach- 
ment was sued out he was insolvent, and whoUy unable to 
pay his debts; that his property consisted chiefly, if not alto- 
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gether, of a small stock of goods and accounts and notes; that 
for some time before and up to the date the attachment -was 
sued out the défendant was converting his goods and crédits 
into cotton, and shipping this cotton out of the state. Wîthin 
60 days immediately preceding the date of the attachment, a 
large and material portion of his property was thus converted 
into cotton and the cotton shipped out of the state, and at 
the time, and after this cotton was shipped, the défendant did 
not hâve property enough in the state to payhis debts, or the 
debt of the plaintiffs, which was overdue, and was for goods 
purchased, and which the défendant had declined to pay or 
secure for want of ability to do so. 

It was further shown that it was the custom of merchants 
to sell goods for cotton and receive payment of debts due 
them in cotton, and to ship suoh cotton out of the state in the 
ordinary course of their business ; and that the purchase and 
shipment of the cotton by the défendant was in the usual 
course of his business as previously conducted. 

Ehen W. Kimhall, for plaintiffs. 

F. W. Comptoti and J. M. Moore, for défendant. 

Caldwell, D. J., {charging jury.) Counsel for défendant 
hâve argued with earnestness and ability that the shipment 
of cotton out of the state by the défendant, though such cot- 
ton constituted a material part of his property, and though 
he may not hâve had left in the state enough property to sat- 
isfy his debts, is not a removal of his property out of the 
state within the meaning of the statute, because such ship- 
ment was made in the usual course of business of the défend- 
ant, as a merchant, and was in accordance with the usual 
course of business of merchants generally in this country. 

It is conceded that the shipment of cotton in this way is in 
accordance with the usual custom of merchants. Undoubt- 
edly a merchant who pays his debts, or has property enough 
left in the state to pay his debts, may convert a part or ail of 
his capital invested in his business into cotton, and ship it 
out of the state, and he is not liable to attachment under this 
section. Such a merchant is not within either the letter or 
spirit of the statute. But because a solvent merchant who 
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pays hîs debts, or haa property enough outside of hia invest- 
ments in cotton to pay his debts, may do this, does it follow 
that an insolvent merehant who does net pay his debts, and 
bas not property enough left in the state to pay them, may 
invest his means in cotton, and remove it out of the state, 
when such cotton constitutes a material part of his prop- 
erty? 

Confessedly, the latter case falls within the very letter of 
the statute ; and why not within its meaning and spirit ? A 
construction that would place the solvent merehant in such 
case on the same plain -with the insolvent merehant would 
nullify the statute, and that, tpo, not in the interest of mer- 
chants conducting their business according to the recognized 
rules of commercial business and integrity, but in the interest 
of that class who either will not or cannot comply with the 
plainest obligations imposed on merchants by law and sound 
mercantile usage. 

It does not lie in the mouth of a merehant who is unable 
to pay his debts, and who refuses either to pay or secure his 
commercial paper, and who bas not property in the state suf- 
ficient to pay his debts, to say that because a solvent mer- 
chant may ship his cotton out of the state, that therefore he 
may do the same, although it may constitute a material part 
of his property. If a merehant in such a plight may do this, 
he may continue the process until the last dollar's worth of 
his property bas assumed the shape of cotton and been 
shipped out of the state. In such a case a creditor is not, 
under our statute, bound to stand by and be compelled to take 
the risk of the proceeds of such property returning to the state, 
and ail other risks incident to such business. 

It would not do for a court to say that an insolvent mer- 
ehant who refuses to pay or secure his creditors for a want of 
ability to do so, is carrying on business as merchants usually 
do. Such a man ceases to be a marchant in the proper ac- 
ceptation of that term. He does not comply with his légal 
obligations, nor conform to sound commercial usage and cus- 
tom in the conduct of his business and in his dealings with 
his creditors, and bas no right, therefore, to demand that tha 
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law and Hs creditors shall treat him în the same mannèr 
thata solventmorchantdoing business regularly as merchants 
usually do would be treated. He cannof repudiate tlie duties 
and obligations imposed on him as a debtor and merchant, 
and at the same time claim the légal rights accorded to a 
debtor who discharges, or is 'willing or able to discharge, his 
obligations to his creditors. 

While the single fact of insolvency of a merchant is not 
ground of attachment, there certainly is nothing in the law 
or Sound public policy to encourage insolvent men to conduct 
a commercial business where it is obvious that such business 
can only be carried on at the expense of unsuspecting ôr vic- 
timized creditors. If an insolvent man will conduct business 
as a merchant he cannot, on any pretext, remove a material 
part of his property out of the state without rendering him- 
self liable to the process of attachment. An insolvent debtor 
may make a bona fide sale of ail or any portion of his prop- 
erty within the state, but when he sends a material portion of 
his property out of the state for sale or on spéculation for his 
own account, he renders himself obnoxious to process under 
this statute. Insolvent merchants hâve no greater privilèges 
under this statute than any other insolvent debtor. Every 
debtor who removes his property or a material part of it out 
of the state, not leaving enough to satisfy the claims of his 
creditors, is within the statute, whether he be a merchant, 
farmer, or lawyer, and whether the property so removed be 
cotton, cattle, horses, or any other kind of movable property. 
And the mode in which the debtor acquired the property can 
make no différence. Nor is the motive for the removal ma- 
terial. The law does not require that the removal shaU b& 
made with a fraudulent intent or for a fraudulent purpose. 
There is nothing unreasonable or harsh in this rule, for aa 
insolvent man has no légal or moral right to insist on the priv- 
ilège of putting bis diminished and insuffîcient assets to the 
hazards of shipment beyond the state, when it was obvious 
ail risks incident to such action hâve to be taken and borne by 
bis creditors. 

No gênerai rule of interprétation can be framed applicable 
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to every state of case that may arise under this statate ; and 
it would not be proper or safe to enumerate supposed cases 
that would be within or without the statute. 

It is sufficient to give the jury an expoôitioa of the statute 
applicable to the facts of this case. Other cases dependiug on 
a différent state of facts will be decided when they arise. 
The jury are therefore instructed that if they find, from the 
évidence, that the défendant owed the plaintiffs the debt sued 
for in this action, and that it was due, and that the defe id- 
ant was in the habit, in the course of his business as a mer- 
chant, of investing his capital and crédit in cotton, and ship- 
ping the same out "f the state, and that the cotton thus 
shipped within a period of about 60 days, immediately pre- 
ceding the date of the writ in this case, constituted a material 
portion of the defendant's property, and that after such 
shipment the défendant did not hâve enough property left in 
the state to satisfy his debts, then the attachment was right- 
fuUy sued out, without référence to the motive or intention of 
the défendant in shipping such cotton. But if the cotton so 
shipped did not constitute a material portion of his property, 
or if he had property left in the state after its shipment suf- 
ficient to satisfy his debts, then the issue must be found foï 
défendant. 

Yerdict and judgment sustaining the attachment. 



NoETHBRN Pac. E. Co. V. B. & M. E. Co. and others 
{Circuit Court, D. Minnesota. , 1880.) 

Injunction — Attempt to Takb Permanent Possession op Land for 
Public Usa — IbhbpababIjB Injubt. — An attempt to take permaneat 
possession of land for public use, without the assent of the owner, 
express or implied, and without payment or tender of damages in 
advance, would, if consummated, be in the nature of an irréparable 
injury, to prevent which an injunction would ordinarily be granted. 

Edd, in this case, that the equities of the bill were not fuUy denied 
by the answer, and a motion to dissolve the injunction could not 

" therefore prevail. 

Motion to dissolve preliminary injunction. 
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Gilman d Clough, for plaintiff. 

Bigelow, Flandrau é Clark, for défendants. 

Nelson, D. J. It is well settled that the attempt to take 
permanent possession of land for public use, without the as- 
sent of the owner, express or implied, and without payment 
or tender of damages in advanee, would, if consummated, be 
in the nature of an irréparable injury, to prevent which an 
injunction will ordinarily be granted. See High on Injunc- 
tions, § 391; 30 Wis. 107; 2 Dillon, 376. 

The answer of défendants does not deny that such attempt 
was made, and the allégations of the bill in that respect are 
not fuUy met, so as to warrant the enforcement of the gênerai 
rule, that when ail the equities of the bill are fuUy denied by 
the answer the injunction must fall. 

The charter of the Northern Pacific Eailroad Company 
(section 7) authorizes the company to enter upon any land 
necessary for the construction and working of its road, not to 
exceed 200 feet in width on each side of the line; and in case 
the owner of the land and the company cannot agrée as to 
the value of the premises taken, provision is made for an 
appraisal to be initiated by eitherparty. Usually the railroad 
company only is authorized to coinmence proceedings. When 
the company, under such a charter, takes possession of land 
for construction before proceedings are commenced to ascer- 
tain the compensation to be paid, it is not à trespasser, and 
an injunction even would not be allowed to prevent the con- 
struction of its road. Mills on Emînent Domain, § 90, and 
authorities oited. This rule, however, would not prèvail 
where the right of eminent domain is granted to corporations 
by the législature of A state whose constitution requires 
compensation to be first paid or secured before the property is 
taken. 

The right of eminent domain is conferred upon the plaintiff 
by congress under the constitution of the United States. The 
state of Minnesota assented to the right to so exercise it. See 
act of Minnesota législature of March 2, 1865. 

IJnder the constitution of the United States just compen- 
sation, where private property is taken for public use, is not 
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in terms required to be made before entry. Authorities are 
numerous that the party condetnning may, thus enter even 
where no right is given by the charter to the owner to ini- 
tiate proceedings for assessment of damages. 

But I think the facts in this case, aside from the law as 
laid down, show a waiver of payment in advanee of the entry 
and construction of the road by Edward Schriber, the owner, 
and his heirs. The route of the Northern Pacific Eailroad 
Company was finally located over the locus in quo November 
21, 1871. Edward Schriber purchased it in the month of 
January previous from the government. The railroad was 
constructed in the summer of 1872. There was no person 
Jiving upon the premises at the time, and it was uncultivated. 
The land being vacant at the time of entry by the plaintiff, 
on the definite location of the route, and the owner residing 
in the state of Pennsylvania, would not the clause in the 
company's charter, which authorizes it to enter upon vacant 
and unoccupied land, justify the entry? But conceding it 
would not, yet, when the entry was made, and the road in 
opération, an acquiescence for the shortest period is sufficient 
to warrant a belief that the owner intends to waive ail claims 
except, perhaps, for tbe damages, which could be assessed as 
well after as before entry. Certainly the earliest notification 
to the Company, according to the averments of the answer, 
was long after the construction by the plaintifif of its road 
over the land, and, though it is alleged in tbe answer that 
neither Edward Schriber in his life-time, nor his heirs, knew 
until 1873 that the plaintiff had constructed its road over 
this land, still, up to the time of the conveyance of their 
interest in the strip which crosses th« Northern Pacific Eail- 
road, in 1880, they only notified the plaintiff that they held 
it responsible for the trespass and use of the land, and hâve 
never commenced any proceedings to assert their rights. 

The plaintiff has been in possession of the land since No- 
vember, 1871, and operating its road since 1872. Under such 
circumstances a license is implied. 

It is conceded by défendants' counsel that the Barnesville 
& Moorhead Eailroad Company, as owner of a strip purchased 
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from Schriber's heirs, Jrnnning aeross complàînant's ftackj 
and the land necessary for operating its road, could not 
maintain ejectment. If the Company is not à trespasser, 
and cannot be ousted by ejectment, and an injonction would 
not issue, it bas a rigbt of prOperty as well as a license. Its 
title would be complète and perfect on the payment of com- 
pensation when ascertained. 

The plaintifif insists that the right to compensation îs barred 
under section 7 of its charter, through default of Schriber or 
his heirs to claim such compensation within six years after 
the opening of its road, and. authorities are not wanting to 
sustain this view, (1 Eedfield on Eailways, 300, and note ;) 
but it is not necessary to décide this no-w. Conceding the 
right to enforce a claim for compensation, the plaintiff still 
has a property interest which cah only be taken by the de- 
fendants deriving title with knowledge of the situation, on 
strict compliance with the law of Minnesota. The law does 
not authorize either party tO initiate proceédings to condemn; 
it allows only the onedesiritig the land. 

No award has been made — tio cOtnpensatîon ascertainedl 
Unless consent or license was givéli to défendants to enter 
upon the plàintifif's right oî way and tracÊ, and construct the 
Crossing, in viéw of the constitution and laws of Minnesota by 
virtue of which only can it exercise the right, damages must 
first be appraiséd and paid or seciured previous to entry. See 
Cooley's Constitutional Limitations, title, "Eminent Domain ;" 
30 Wis. 105 ; 36 Mich. 265, — the latter a railway-crossirg 
case. 

No damages having been appraiséd, nas permission or 
license been granted so as to prevent the plaintiff from resist- 
ing the occupancy of its land and track for that purpose ? v 

The amended answer of défendants sets up a license to 
make a crossing over plaintiff 's track, given by it, and allèges 
that the plaintiff, also, by représentations encouraged the 
building of défendants' road, and gave it to understand that 
it -would assist in effecting the crossing, and interpose lo 
objections thereto. The answer is sworn to by E. B, 
AnguB, James J. Hill, and Â. B. Stickney ; and an affîdavit 
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Bwom to by E. B. Angus, whieh was read on the hearing of 
the original application for injunction, purports to give in 
some détail what thèse représentations were, and he says H. 
E. Sargent, the plaintiff's gênerai manager, knew that the 
défendants intended to cross plaintiff's line, and made no 
objection to the manner or the point at which said crossing 
■was to be made, but at bis own request was furnished by the 
défendants' chief engineer with a description of said proposed 
crossing, and a diagram and model of a frog whioh would be 
required at said point, and that said Sargent then agreed and 
promised to construct said frog at the shops of said plaintiff 
at Brainerd, in this state. 

The affidavits of the président and secretary of the Com- 
pany, and of the gênerai manager, denying any consent to the 
intended crossing, are read in reply, and a copy of a letter 
■written by one of the défendants, Stickney, superintendent of 
construction of the Bamesville & Moorhead Eailroad, dated 
September 3, 1880, and addressed to H. E. Sargent, gênerai 
manager of the Northern Pacific Eailroad, is also produeed, 
purporting to enclose a tracing of the proposed crossing, with 
a request that the crossing frogs should be made at the plain- 
tiff's shops and charged to the BarnesviUe & Moorhead Eail- 
road Company; also a copy of a letter, dated September 9, 
1880, addressed to J. J. ïïill, gênerai manager of the St. Paul, 
Minneapolis & Manitoba Eailway, and one of the principal 
officers of the BarnesviUe & Moorhead Eailroad Company, by 
Sargent, stating that in the matter of the BarnesviUe & Moor- 
head line crossing the Northern Pacific near Moorhead, "I am 
direeted to forbid your doing so, or entering the Northern 
Pacific Eailroad Company's right of way, which is a strip 200 
feet wide on eaeh side of the main track." 

This was certainly a formai revocation of any paroi license 
to enter upon the Northern Pacific track or right of way, con- 
ceding that consent or license was given, which is very doubt- 
ful. Again, the power of the gênerai manager of the North- 
ern Pacific Eailroad to bind the company in a matter of this 
kind is not clear, but if he could grant such license, as is 
claimed by défendants, still the law is well settled that a 
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paroi lîcense can be revoked before acted upon, which is the 
case hère. Bigelow on Estoppel, 227-8; 28 N. Y. 297; 1 
Selden, 568. 

I am satisfied upon considération of the case, after the full 
and able argument of counsel on both sides, that the mo- 
tion to dissolve the injunction must be denied, and it is so 
ordered. 



In re Fowlbb. 
{Oirmit G<mi, S. D. Nm York. -, 1880.> 

1. Extradition— Evidence— AcT of Jcne 19, 1876, (19 U. 8. St. at 

Labgb, 597)— Bbv. 8t. } 5271.— The act of June 19, 1876, (19 U. B. St. 
at Large, 597,) amending section 5271 of the Reviaed Statutes, relating 
to cases of extradition, provides : " In every case of complaint aad of 
a hearing, upon the retum of a warrant of arrest, any dépositions, 
■warrants, or other papers ofEered in évidence shall be admltted and 
received for the purpose of such hearing, if tbey shall be properly and 
legally authenticated, so as to entitle them to be received as évidence 
of the criminality of the person so apprehended by the tribunals of 
the foreign country from which the accused party shall hâve escaped ; 
and copies of any such dépositions, warrants, or other papers shall, if 
authenticated according to the law of such foreign country, be in like 
manner received as évidence; and the certificate of the principal 
diplomatie or consular oiflcers of the United States résident in such 
foreign country shall be proof that any such déposition, warrant, or 
other paper, or copy thereof , is authenticated in the manner required 
by this section." RM, that this section as thus amended provides for 
two classes of documentary évidence — Fir»t, original dépositions, orig- 
inal warrants, and original " other papers ; " aecotid, copies of " any 
such dépositions, warrants, or other papers." 

2. Bamb— Obiginai. Documents— AT3THKNTioATi0N.—fi«î(î, furfher, that 

the flrst class, the originals, myst be documents which would be en- 
titled to be received in the tribunals of the foreign country as évi- 
dence of the criminality of the person, in respect to the oSence 
chargea against him as committed there, if the inquiry as to his crim- 
inality in respect of such offence were being had in such foreign tri- 
bunals; and such originals must be authenticated in such a proper and 
légal manner as would entitle them to be received aâ such évidence ia 
such foreign tribunals. 
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3. Same— Copies— At;TiiEiîTioATioiî.—fi'(sZ«Z,/w«^,that the second class, 

the copies, must be copies of original documents, which originale 
would be entitled to be received in the tribunals of the foreign coun- 
try as évidence of the criminality of the person, in respect to the 
offence charged against him as committed there, if the inquiry as to 
his criminality in respect of said ofEence were being had in such for- 
eign tribunals, and euch copies must be " authenticated according to 
the lawof such foreign country;" that is, authenticated as true copies 
of such originals, the authentication being made according to the law 
of the foreign country. 

4. BAMB—AvTSEîiTicATiOTS—FROOW.—Reld, further, that there was noth- 

ing in the statute which made the certiflcate of the United States diplo- 
matie or consular offleers the only compétent proof that either the 
originals or the copies were authenticated in the manner required by 
the statute. 

6. Bame — Same— Samb. — Edd, further, that the original papers might be 
authenticated by oral proof. 

6. Same— Same — Same. — Eéld, furtJier, that tnerewas nothing in the 

statute which necessarily excluded the authentication of the copies 
by oral proof, or excluded oral proof as to what the law of the foreign 
Country was as to such authentication, or oral proof that such oral 
authentication was according to the law of the forbign country, 

7. Habbab CoEPtrs— Question op Faot— Décision dp Commissionbe. — 

The décision of a United States commissioner as to the fact of the 
criminality of the accused, in a case of extradition, cannot bereviewed 
by the circuit court on a writ of habea» corpus. 

Hdbeas Corpus. 

Edward Heaton, for relator. 

Francis I. Marbury, for the British Government. 

Blatchfobd, 0. J. This case is before the court on haheas 
corpus, in proceedings for extradition brought before this 
court by a certiorari. On a complaint made before Com- 
missioner Osborn by the consul gênerai of Great Britain, at 
New York, that the relator, George Fowler, alias E. Gray, 
had, on the eighteenth of September, 1880, at Bradford, in 
England, committed the crimes of f orgery and the utterance 
of forged paper, by feloniously forging and uttering, knowing 
the same to be forged, a eheck or bank draft dated at Brad- 
ford, on that day, for £10 sterling, payable to the order of 
W. Joweti, and purporting to be drawn by said Jowett on the 
Bradford Banking Company^ limited, and indorsed by eaid 
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Jowett, with intent thereby to defraud said Jowett, or saià 
Company; that said Fowler had, on said day, at Bradford, 
feloniously forged, and afterwards feloniously uttered, know- 
ing the same to be forged, a check or bank draft dated Brad- 
ford, September 18, 1880, for £50 sterling, "payable to the 
order of W. Jowett, and purporting to be drawn by said 
Jowett on said company, and indorsed by said Jowett, with 
intent thereby to defraud said Jowett or said company, and 
whieh complaint set forth the other necessary matters, the 
said commissioner issued the proper warrant for the arrest. of 
said Fowler, with a view to his extradition under article 10 
of the treaty of August 9, 1842, between the United States 
and Great Britain, (8 U. S. St. at Large, 576.) The relator 
was- arrested and brought before the commissioner, and, as 
the resuit of the hearing, the commissioner decided that the 
évidence was sufficient to sustain the charge, and he commit- 
ted the relator to the custody of the marshal to await a war- 
rant of surrender. 

In the course of the hearing before the commissioner, cer- 
tain documentary évidence was offered by the prosecution, 
and admitted under the objection of the relator. There is a 
copy of an information and complaint sworn to by Jowett, 
September 21, 1880, at Bradford, before a justice of the peace 
there, charging Fowler with having feloniously forged and 
uttered the banker's ohecks for £60 sterling, with intent to de- 
fraud. Such copy is certified by Angus Holden, a justice of the 
peace at Bradford, to be a true copy of the original information. 
On the back of the copy is a certificate by Godfrey Lushing- 
ton, assistant under secretary of state for the home depart- 
ment, certifying that the signature of Holden is the signature 
of a magistrate in England, having authority to take the 
information, and that the information "so verified bya mag- 
istrate, when the same was taken and authenticated by a 
minister of state, and sealed with his officiai seal, would be 
received as évidence of the criminality of a fugitive criminal 
from the United States charged before. a tribunal lin Gteat 
Britain with an extradition crime under the extradition treaty 
as existing between that oountry and the United States." 

v.4,no.4— 20 
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Under said oertificate is a certificate by T. V. Lister, assist- 
ant under secretary of state, sealed with the seal of the foreign 
ofiSce, certifying that Lushington's said signature is the hand- 
writing of Godfrey Lushington, assistant under secretary of 
state for the home department. Under said two certificates 
is a certificate by J. E. Lowell, envoy extraordinary and min- 
ister plenipotentiary of the United States of America, made at 
the légation of the United States, London, under the seal of 
the légation of the United States of America to Great Britain, 
certifying that Lister's said signature is the handwriting ot 
Or. V. Lister, "one of the assistant under secretaries of state 
for foreign affairs, and that the annexed documents are authen- 
ticated in the manner required by the statutes of the United 
States." • 

There is also a copy of a warrant, issued at Bradford, Sep- 
tember 21, 1880, by a justice of the peace there, reciting said 
information, and commanding the constables of Bradford to 
arrest Fowler, and bring him before a justice of the peace to 
answer said information. This copy is certifled by Angus 
Holden, a justice of the peace at Bradford, to be a true copy 
of the original warrant. 

On the back of the copy is a certificate by said Lushington of 
■ the same ténor, mutatis mutandis, as his certificate on the back 
of the copy of the information. Under said oertificate is a cer- 
tificate of Julian Pauncefote, assistant under secretary of state 
of foreign affairs, sealed with the seal of the foreign office, of 
the same ténor as the said certificate of said Lister. Under 
said two certificates is a certificate by Mr. Lowell, made at 
the légation of the United States, London, under the seal of the 
légation of the United States to Great Britain, certifying 
that Pauncefote's said signature was the handwriting of Sir 
Julian Pauncefote, "one of the assistant under secretaries of 
state for foreign affairs, and that the annexed documents are 
authenticated in the manner required by the statutes of the 
United States." -There are, also, an original déposition of 
William Jowett, and an original déposition of Edwin 1. Hust- 
ier, signed by them respeotively, and sworn to at Bradford, 
September 30, 1880, before W. PoUard, a justice of the peace 
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there, in référence to said forgenes. Thèse depoEdtions bear 
«ertificates of ihe same character, from the home department, 
and the foreign ofiSce, and the United States légation, as those 
certifying the copies of the information and the warrant. 

The second section of the act of August 12, 1848, (9 U. S. 
St. at Large, 302,) provided as foUows: "In every case of 
complaint as aforesaid, and of a hearing upon the return of 
the warrant of arrest, copies Qf the dépositions upon which 
an original warrant in any such foreign country may hâve 
been granted, certified under the hand of the person or per- 
sons issuing such warrant, and attested upon the oath of the 
party produeing them to be true copies of the original dépo- 
sitions, may be received in évidence of the criminality of the 
person so apprehended." This was a narrow provision. It 
allowed in évidence hère, not any original dépositions on 
which a warrant abroad issued, not any original dépositions 
used abroad on the hearing of the charge after an arrest 
under the warrant, not any copies of the latter dépositions, 
not such original warrant, not a copy of it, not any other 
original paper, or a copy thereof, but only copies of the de- 
positions abroad on which the warrant abroad issued, and 
then it required such copies to be certified in a particular 
way, and to be attested by a particular oath. 

Then foUowed the act of June 22, 1860, (12 U. S. St. at 
Large, 84,) which provided as follows : "In ail cases where 
any dépositions, warrants, or other papers, or copies thereof, 
shall be offered in évidence upon the hearing of an extradi- 
tion case," under the second section of the actof 1848, "such 
dépositions, warrants, and other papers, or copies thereof, 
ehall be admitted and received for the purposes mentioned in 
the said section, if they shall be properly and legally authenti- 
cated, so as to entitle them to be received for similar pur- 
poses by the tribunals of the foreign country from which the 
accused party shall hâve escaped, and the certiûcate of the 
principal diplomatie or consular ofBcer of the United States, 
résident in such foreign country, shall be proof that any 
paper or other document so offered is authenticated in the 
manner required by this act." 
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It "was held by this court, in In re Heîhrîch, 5 BlatcM. 
4rl4, that the aet of 1860 enlarged the elass of documentary 
évidence which might be adduced in support of the charge of 
criminality, by providing for the admission of any dépositions, 
warrants, or other papers, or copies of the same, authenticated 
as specified in the act of 1860. 

. Then came the Eevised Statutes, § 6371 which, as it stood 
until 1876, provided as foUows : "In every case of complaint 
and of a hearing, upon the return of the warrant of arrest, 
copies of the dépositions upon which an original warrant 
in any foreign country may hâve been granted, certified 
under the hand of the person issuing such warrant, and at- 
tested upon the oath of the party producing them to be true 
copies of the original dépositions, may be received in évidence 
of the criminality of the person so apprehended, if they are 
authenticated in such manner as would entitle them to be 
reviewed for similar purposes by the tribunals of the foreign 
country from which the accused party escaped. The certifi- 
catre of the principal diplomatie or consular officer of the 
United States, résident in such foreign country, shall be 
proof that any paper or other document so offered is authen- 
ticated in: the manner required by this section." 

In In re Stupp, 12 Blatchf. 50l, before this court in 1875, 
it was held that section 5271 was in force in lieu of the act 
of 1848, in regard to copies of the dépositions on which an 
original warrant of arrest was granted abroad, but that the 
act of 1860 was still in force, after the enactment of the Ee- 
vised Statutes, in regard to the admission in évidence of ail 
dépositions, warrants, and other papers, or copies thereof, ex- 
cept the copies mentioned in section 5271. In conséquence 
of as uggestion made in the case of Stupp that section 5271 
had changed the law in regard to copies of the dépositions 
on which an original warrant was issued abroad, instead of 
re-enacting it, and that the act of 1860 had not been re- 
«nacted in the Eevised Statutes, the act of June 19, 1876, 
(19 U. S. St. at Large, 597,) was passsd. That act amenda 
section 5271 so as to read as follows: 

"In every case of complaint and of a hearing, upon the re- 



IN BB FOWÏiïat. ■ 'ÔÔÔ 

turn of a -vrarrant of arrest, any dépositions, ■warrants, or 
other papers offered in évidence shall be admitted and ré* 
ceived for the purpose of such hearing, if they shall beprop- 
erly and legally authentieated, so as to entitle thein to be 
received as évidence of the criminality of the person so appte- 
hended by the tribunals of the foreign country from which 
the accused party shall hâve eseaped ; and copies of any such 
dépositions, warrants, or other papers shall, if authentieated 
according to the law of such foreign country, be in like man- 
ner received as évidence ; and the certificate of the principal 
diplomatie or consular officers of the United States résident 
in such foreign country shall be proof that any such déposi- 
tion, warrant, or other paper, or copy thereof, is authenti- 
eated in the manner required by this section." 

The provisions of section 5271, as thns amended, do not 
appear to hâve been construed in any adjudged case. The 
section provides for two classes of documentai^y évidence — 
First, "dépositions, warrants, or other papers," which means 
original dépositions, original warrants, and original other 
papers — the dépositions, warrants, and papers themselves, 
and not copies of them; seè&nd, copies of "any such déposi- 
tions, warrants, or other papers." The first class, the orig- 
inals, must be documents which would be entitled to be 
received in the tribunals of the foreign country as évidence 
of the criminality of the person, in respect to the offence 
charged against him as committed there, if the inquiry as to 
his criminality in respect qf such offence were being had in 
such foreign tribunals, and such originals must be authenti- 
eated in such a proper and légal manner as would entitle 
them to be received as such évidence in such foreign tri- 
bunals. The second class, the copies, must be copies of orig- 
inal documents, which originals would be entitled to be 
received in the tribunals of the foreign country as évidence of 
the criminality of the person in respect to the offence charged 
against him, as committed there, if the inquiry as to his 
criminality in respect of said offence were being had in such 
foreign tribunals, and such copies must be "authentieated 
according to the Jaw of such foreign country;" that is, authen- 
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ticated as true copies of such originalSj the autlientication 
being made according to the law of the foreign country. 

When originals are offered they must be satisfactorily iden- 
tified, and it must appear that they would be entitled to be 
received in the tribunals of the foreign country as évidence of 
such crimina]ity, if the inquiry as to such criminality were 
being had in such foreign tribunals. When copies are offered 
it must appear that the originals of them would be entitled 
to be received in the tribunals of the foreign country as évi- 
dence of such criminality, if the inquiry as to such criminal- 
ity were being had in such foreign tribunals, and it must 
appear that the copies are true copies of such originals, and 
the authentication that the copies are true copies must be 
made according to the law of the foreign country. There 
would seem to be a distinction industriously made, in the 
section, between originals and copies. If copies had been 
intended to be placed in the same category with originals, 
the words "or copies of any such dépositions, warrants, or 
other papers" would naturally hâve been inserted after the 
words "or other papers," where the latter words first occui ; 
and the portion of the section after the word "escaped," to 
and including the word "évidence," would hâve been omitted. 
The inference is that a différent meaning may be looked for 
in the expression "properly and legally authenticated, so as to 
entitle them to be received as évidence of the criminality of 
the person so apprehended, by the tribunals of the foreign 
country from whioh the accused party shall hâve escaped," 
from that which is to be looked for in the expression "authen- 
ticated according to the law of such foreign country." 

In Webster's Dictionary "authenticate" is defined thus: 
"To render authentic; to give authority to, by the proof, at- 
testation, or formalities required by law, or sufficient to enti. 
tle to crédit." In Worcester's Dictionary "authenticate" is 
defined thus: , "To prove authentic." In Bouvier's Law 
Dictionary "authenticaton" is defined thus : "A proper or 
légal attestation. Acts done \yith the view of causing an 
instrument to be known and identifiëd." In Burrill's Law 
Dictionary "authentication" is defined thus: "The act or 
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mode of giving légal authority to a statute, record, or other 
written instrument, or a certified copy thereof, ao as to ren- 
der it legally admissible in évidence." There does not appear 
to be any necessary or inhérent meaningin the word "authen- 
ticated," as used in the section -which requires the authentica- 
tion to be in writing. The connection in -which the word 
"authenticated" is used, in this or any other statute, may 
require the authentication to be in writing, and it may, in one 
place, mean only a written authentication, while in another 
place it may admit of an authentication not in writing. 

The words "properly and legally authenticated, so as to 
entitle them to be reeeived as évidence," etc., are properly to 
be construed as if the expression were "so properly and legally 
authenticated as to entitle them," etc. ; that is, "so properly 
and legally authenticated that they would be entitled to be, " 
etc. This authentication, in regard to original papers, may 
be made by oral proof given hère. A witness may swear hère 
to the verity and identity of the original ; and, also, from his 
knowledge and expérience, that they would be reeeived in the 
tribunals of the foreign country as évidence of the criminality 
of the person in respect to the ofifence charged against him 
as committed there, if the inquiry as to such criminality were 
being had in such foreign tribunals. This wiU be sufficient, 
under the statute, when originals are offered. When copies 
are offered they must be authenticated according to the law of 
the foreign country. The provision that "the certificate of the 
principal diplomatie or consular officer of the United States, 
résident in such foreign country, shall be proof that any such 
déposition, warrant, or other paper, or copy thereof, is authen- 
ticated in the manner required by this section," provides for 
a mode of proof in regard to both originals and copies, and in 
regard to both of the authentications méntioned in the sec- 
tion. Such certificate, if in proper form, is absolute proof, 
whatever may be the ténor of the certificates of foreign offi- 
ciais to the same documents. 

Practically, there may, ordinarily, be no adéquate attaina- 
ble means, other than such certificate, of proving that the 
authentication of the copies is according to the law of the for- 
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eign country. Bat there is nothing in the statuts which nec- 
essarily excludes oral proof authenticating the copies, or oral 
proof as to what the la w of the foreign country is as to such 
authentication, or oral proof that such oral authentication is 
according to the law of the foreign country, There is nothing 
in the statute which inakes such certificate of the United 
States diplomatie or consular officers the only compétent 
proof that eithex the originals or the copies are authenticated 
in the manner required by the statute. Whether the origi- 
nals are offered, or copies are offered, it must appear that the 
originals would be received in the tribunals of the foreign 
country as évidence ôf the criminality of the person, in re- 
spect of the offence charged against him as committed there, 
if the inquiry as to such criminality were being had iu such 
foreign tribunals. Not only is the provision as to that efifect 
spécifie as to the originals, but the provision in regard to 
copies is, twice, that they areto be copies of "such" originals; 
that is, copies of originals which would be received in the tri- 
bunals of the foreign country as auch évidence. 

The certificate of Mr. Lowell in this case cannot be 
held to be in compliance with the statute. It certifies that 
the documents "are authenticated in the manner required by 
the statute of the United States." It ought to certify, in 
respect to the original dépositions offered, that they are 
properly and legally authenticated, so as to entitle them to 
be received as évidence of the criminality of the person ap- 
prehended by the tribunals of Great Britain; and it ought 
to certify, in respect to the copies offered, that the originals 
of which they are copies would be received as such évidence, 
and that such copies are authenticated according to the law 
of Great Britain. Not only is the certificate of Mr. Lowell 
thuB defective, but it clearly appears, from the authentica- 
tions to which his certificates are appended, that the docu- 
ments are not authenticated in the manner required by the 
statute of the United States. In each of the three certificates 
of Mr. Lushington he certifies that the document "would be 
received as évidence of the criminality of a fugitive criminal 
from the United States charged before a tribunal in Great 
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Britainwith an extradition crime under the extradition treaty 
as existing between that country and the United States." 

The document musfc appear to be one which wonld be 
received as évidence of the criminality of Powler, in re- 
spect to this offence, by the tribunals of Great Britain, if the 
inquiry were going on there in respect to the offence as com- 
mitted there, and not a document which would be received by 
the tribunals of Great Britain as évidence of the criminality 
of a fugitive criminal from thé United States charged before 
one of such tribunals with an extradition crime committed in 
the United States. 

The original dépositions of Jowett and Hustler purport to 
hâve been eeverally taken and sworn to at Bradford before 
W. Pollard, a justice of the peace. Under the foregoing 
views, the oertificates to such dépositions ought to be in, or 
amount in substance to, the following f orms : 

"I hereby certify that the signature of W. Pollard to the fore- 
going déposition i8,to the best of my knowledge and belief, his 
signature, and the signature of a magistrate in England having 
authority to take the same, and that said déposition certified 
as within, by said Pollard, to the taking thereof before him, 
and authenticated by a minister of state, and sealed with his 
officiai seal, would be received in the tribunals of Great Brit- 
ain as évidence of the criminality of George Fowler,- alias E. 
Gray, named in said déposition, in respect of the offence 
charged against him as committed in Great Britain, namely, 
that he feloniously did forge, utter, and put off certain orders, 
purporting to be orders by William Jowett, for the payment 
of money, to-wit, bankers' checks, for the payment of the sum 
of £60, with intent thereby then and there to defraud, if the 
inquiry as to such criminality were being had in the tribunals 
of Great Britain. 

'GODFRBY LUSHINOTON, 

"Assistant under Secretary of State for the Home 
[Seal.] Department. 

"Wkitehall, 2d October, 1880." 
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"I certîfy that I believe the above signature, 'Godfrey 
Lushington,' to be the handwriting of Godfrey Lushington, 
Esq., D. C. L., assistant under secretary of state for the 
home department. 

"JXJLIAN PaDNCBFOTB, 

[Seal.] "Assistant Secretary of State for Poreign Affairs. 
"Foreign Office, 7th October, 1880." 

"I certify that I believe the aboTe signature, 'Julian Paunce- 
fote,' to be the handwriting of Sir Julian Pauncefote, one of 
the assistant under secretaries of state for foreign affairs; 
and that the foregoing documents are properly and legally 
authenticated, so as to entitle them to be received in the tri- 
bunals of Great Britain as évidence of the criminality of 
George Fov?ler, alias E. Gray, named therein, in respect of 
the offenoe named therein, charged against him as committed 
in Great Britain, if the inquiry as to such criminality were 
being had in the tribunals of Great Britain. In witness 
whereof, I bave subsoribed my name and caused the seal of 
this légation to be affixed, thia eighth day of October, 1880. 

"J. E. LOWELL, 

"Envoy Extraordinary and Minister Plenipotentiary 
[Seal.] of the United States of America. 
"Légation of the United States, London, October 8, 1880." 

In regard to the "copy of the information, in addition to the 
certificate of Angus Holden, justice of the peace, that it is a 
true copy of the original information, the certificates to such 
copy ought to be in, or amount in substance to, the following 
forms : "I hereby certify that the signature of Angus Holden 
to the foregoing copy information is, to the best of my knowl- 
edge and belief, his signature, and the signature of a magis- 
trate in England having authority to take such information, 
and that the original of said information would be received 
in the tribunals of Great Britain as évidence of the criminal- 
ity of George Fowler, alias E. Gray, named therein, in respect 
of the offence charged against him as committed in Great 
Britain, namely, that he feloniously did forge, utter, and put 
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off certain orders, purporting to be orders by William Jowett, 
for the payment of money, to-wit, bankers' checks for the 
payment of the aura of £60, with intent thereby then and 
there to defraad, if the inquiry as to suoh criminality were 
being had in the tribunals of Great Britain, and that said 
copy information is anthentieated according to the lawa of 
Great Britain, "Godfeby Lushington, 

"Assistant TJnder Secretary of State for the Home 
[Seal.] Department. 
Whitehall, 2d October, 1880." 

"I certify that I believe the above signature, 'Godfrey 
Lushington,' to be the handwriting of Godfrey Lushington, 
Esq., assistant under secretary of state for the home depart- 
ment. T. V. Listbe, 

[Seal.] "Assistant Under Secretary of State. 

"Foreîgn Office, 8d October, 1880." 

"1 certify that I believe the above signature, ' T. V. Lister,*^ 
to be the handwriting of T. V. Lister, Esq., one of the assist- 
ant under secretaries of state for foreign affairs, and that the 
original of the f oregoing copy information would be reeeived 
in the tribunals of Great Britain as évidence of the crimi- 
nality of George Fowler, alias E. Gray, named therein, in re- 
spect of the offence charged against him, as committed in 
Great Britain, namely, that he feloniously did forge, utter, 
and put off certain orders, purporting to be orders by William 
Jowett, for the payment of money, to-wit, bankers* checks 
for the payment of the sum of £60, with intent thereby then 
and there to defraud, if the inquiry as to such criminality 
were being had in the tribunals of Great Britain, and that the 
foregoing documents are authenticated according to the law 
of Great Britain. In witness whereof, I hâve subscribed my 
name, and caused the seal of this légation to be àffixed thereto, 
this seventh day of October, 1880. 

"J. E. LOWBLL, 

"Envoy Extraordinary and Minister Plenipotentiary 
[Seal.] of the United States of America. 

" Légation- of the United States, London, October 7,1880." 
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The certificiite to the copy warrant should be in lîke form, 
mutatis mutandis. 

It follows, from the foregoing considérations, that ueither 
the dépositions nor the copies of the information or of the 
■warrant wére admissible in évidence by virtue of the certifi- 
cates accompanying them^ In regard to the copy informa- 
tion, Mr. Dobson, a détective officer attached to the Bradford 
police, who came to the United States to take Fowler back to 
England, testiûes that such copy is a copy of the original 
information; that he saw the original and was présent when it 
was made, and saw Jowett sign it in the présence of Holden ; 
that Holden is a justice of the peace at Bradford, and acting 
as Buch; and that the signature to the copy is the signature 
of Holden. ' Mr. Dobson also testifies that the copy warrant 
is a copy of the original warrant; that he was présent when 
the original was signed, and that it was issued by a justice of 
the peace at Bradford, and that he has the original in his 
possession. But there is no évidence that the authentication 
of the copies is according to the law of Gréât Britain. The 
relater objected before the commissioner to the admission in 
évidence of the copies, but they were admitted on the évi- 
dence of Mr, Dobson. They were not compétent évidence. 

A différent case exists as to the dépositions of Jowett and 
Huatler. The originals were offered. Mr. Dobson testifies 
that W. PoUard, before whom they were sworn and taken, is 
a justice of the peace for Bradford; that he, Dobson, was 
présent when the dépositions were taken ; that they are the 
originals; that they were sworn to by Jowett and Hustler 
eeverally; that two checks were produced to Jowett at the 
time, to whioh he referred in his déposition, as originals, (the 
witness producing copies of tbem, compared by himself, which 
are part of the case ;) and that the indorsements were on the 
checks when they were presented to Jowett in court. Mr. 
Dobson also testifies that he has been attached for 12 yeara 
to the police force of Bradford; that he is familiar with the 
ordinary course of criminal procédure in England for the 
appréhension of offenders ; that the said dépositions would be 
used and reoeived in évidence before the magistrates at Brad- 
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ford, the same as they are sought to be întroduced hère, after 
the arrest; tbat the magistrate in Englaud takes à written 
déposition of the complainant and witneBses in the présence 
of the accused, without counsel for the acoused, the accused 
being alloWed to question the witùesses if he feels disposed, 
if he bas no eounsel ; that such dépositions are tàken in 
writing, and admitted and made part of the procédure ; that" 
he, Dobson, bas often conducted criminal proseeutions, him- 
self, acting in place of the chief constable, who is the chief 
proseoutor ; that he considers himself perfeotly familiar with 
the course of criminal procédure in England; and that thèse 
proceedings are aecording to the practice there, and thèse 
dépositions would be received in England. On this évidence 
the original dépositions were properly admissible in évi- 
dence. 

Upon the contents of said dépositions, and on the oral tes- 
timony given hère before the commissioner, there was légal 
and compétent évidence of faots before him for him to con- 
sider in making up bis décision as to the criminality of the 
accused. On ail the points bearing on the criminality of the 
relater, testimony legally admissible contains materials for 
a décision by the commissioner on the question of fact as to 
"whether there was before him such évidence of criminality as 
the treaty requires. The commissioner having decided such 
question of fact, his décision cannot be reviewed by this court 
on habeas corpus. In re Stupp, 12 Blatchf. G. 0. E. 501; In 
re Vandervelpen, 14 Blatchf. G. G. E. 137 ; In re Wiegand, 
Id. 370; In re Wahl, 15 Blatchf. G. G. E. 33é. The vrrits 
must be discharged and the lelatoi be remanded to the cas- 
tody ol the marshaL 
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LiNDEB, Assignée, etc., ». Lewis and others. 

{Vistriet Court, S. D. Nm York. August 16, 1879. 

1. Equitt Pbactice — Finai/ Hbaking— Interlocutort Okdeks — Ré- 

vision. — At the final hearing of a cause ail the previous interlocutory 
orders in relation to the merits are open for révision and under tha 
control of the court. 
Towrniguet v. Perkins, 16 How. 82. 

2. Assignée in Bankroptct— Suit to Set Asidb Assionment— Exe- 

cution Obeditobs.— If an assignée in bankruptcy intends to bring 
suit against intervening exécution creditors who hâve received part 
of the proceeds of an assigned estate, he must make them parties 
défendant to the suit brought against the assignée to set aside the 
assignment. 

3. Samb— Execution Cbeditoks — Action at Law. — In such case the 

assignée in bankruptcy is not compelled to bring a separate action at 
law to reoover such proceeds of the assigned estate. 

4. Same— Validitt oï" Assignment. — In such suit the question of the 

validity of the assignment can be raised and determined. 

5. Bame — ExBctn'iON Creditoks— Dbmand. — Demand and refusai need 

not be averred or proved, in order to recover in such suit. 

6. Assignment — Validitt — Piling Bchbdules and Bond—Laws op 

New Yoek. — The flling of schedules and bond are not essential to 
the validity of such assignment under the laws of New York. 

7. BuiT to Bbt Asidb Assignment— Execution Cebditoks — Interbst. 

In such suit interest should not be allowed against the exécution 
creditors from the time of the levy, but only from the time suit was 
commenced against them. 

Q. H. Yeaman, for complainant. 

M. H. Regensberger ani R. D. Benedict, for défendants. 

Choate, d. J. Upon the hearing of exceptions to the 
master's report and motion for a final decree the respondents, 
the sheriiï, and the judginent creditors upon -whose exécu- 
tions the property included in the voluntary assignment from 
the bankrupt to the respondent Lewis was seized, object to 
the entering of any decree against them, and claim that in 
the former décision of the court, in accordanoe with which an 
interlocutory decree was entered against them for an account 
of that part of the assigned property which came into their 
hands, there was error; that no case for eq[uitable relief is 
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made against tbem. It is suggested on the part of the com- 
plainant that the proper way to raise this question is upon 
an application for a rehearing. The respondents hâve the 
right, on the application for a final deoree, to raise the 
question. At the final hearing of the cause aU the previous 
interlocutory orders in relation to the merits are open for 
revision and under the control of the court. 

If, therefore, there has been, as is suggested, an obvions 
error of law in the former décision, this is a proper stage of 
the case for its correction, {Towniquet Y.Perkins, 16 How. 82;) 
and as the points now urged in favor of thèse respondents 
were not presented to the court upon the former hearing, I 
bave carefully considered tbem, treating them as undeter- 
mined in the décision herein before rendered. The facts bave 
been already stated. The sheriff levied on the property 
included in the voluntary assignment, and the goods were 
sold, and the proceeds paid over to the judgment creditorsin 
satisfaction of their exécutions after the exécution and deliv- 
ery of the voluntary assignment, and before the filing of the 
original pétition in bankruptcy. The suit is brought against 
the voluntary assignée, the sherifip, and the judgment cred- 
itors — First, to avoid the assignment as in contravention of 
the bankrupt law ; and, secondly, to recover of the respond- 
ents the property, or the proceeds of such parts of it as they 
bave disposed of. It has been determined in the case that 
the assignment -was void, as against the assignée in bank- 
ruptcy, on the ground alleged in the bill, that it was made 
in contemplation of insolvency, with intent to def eat the opér- 
ation of the bankrupt law, and it has been set aside. And it 
has been held that under the authority of the case of In ré 
Biesenthal, 15 N. B. E. 228, the title of the assignée in bank- 
ruptcy related back to the time of the exécution of the volun- 
tary assignment, and the exécution creditors took notbing by 
their levy. 

It is now suggested that, upon this theory of the case, the 
only remedy of the assignée in bankruptcy is by an action at 
law in the nature of an action of trespass for interfering 
with his property, or of an action o£ trover for its conversion; 
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that such remedy is full, adéquate, and complète, and that, 
therefore, the assignée in bankruptcy has no remedy in equity 
as against thèse respondents ; that there was no ground for 
making them parties to a bill for setting aside the assign- 
ment ; that they do net claim under the state assignée, but 
in hostility to him. It is further objected that no decree 
should be made against them, because they claim that the 
assignment was void under the laws of New York, and, there- 
fore, whether it was voidable under the bankrupt law or not, 
there was left in the bankrupt a title which, under the lawsof 
New York, could be reached by the levy of exécution. And the 
particular grounds on which it is claimed that it was thus void 
are that at the time of the levy of the exécutions no schedules 
had been filed, and no bond given by the assignée ; that this 
last question of the validity of the assignment under the laws 
of New York is one which cannot be tried in this suit, but 
must be tried in a suit between the state assignée and the 
sheriff, which suit had been commenced before this suit was 
commenced. 

It is further insisted that this case is distinguishable from 
the case of In re Biesenthal in this respect : that in that case 
the property in question on which a levy had been made, 
part of the assigned property, had not been sold by the sher- 
iff, but was afterwards Bold, by consent of the parties in the 
suit, to set aside the assignment, and the proceeds deposited 
in the registry of the court to abide the décision of the court 
in that suit as to the rights of the parties; so that there waa 
a fund in court in respect to which the court had jurisdiction 
to détermine ail rights, or that the exécution creditors were 
parties claiming a lien and interest adverse to the complain- 
ant in respect to the very property in controversy between 
the assignée in bankruptcy and the state assignée in the suit 
brought to set aside the assignment. Whereas, in the prés- 
ent case, the question between the assignée in bankruptcy 
and the exécution creditors relates, not to any spécifie prop- 
erty, part of the assigned estate, or to any proceeds of it 
traced and identified as such, but his claim against them is 
merely for money damages. 
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It is true that there ia this distinction in the facts between 
this case and the case of In re Biesenthal: that hère no part 
of the asaigned property or of its proceeds, traced and identi- 
fied as Buch, in the form of a particular sum of money, ia 
shown tq be in the possession of the exécution creditors, but 
the property bas been sold by the sheriff upon their procure-: 
ment, and the money bas, before the institution of bank- 
ruptcy proceedings, been paid to them and applied in part aat- 
isf action of their judgments, whereby its identity, as part of 
the assigned estate^ bas been whoUy lost. It is true, also, 
thft^t, in levying their exécutions on this property as the prop- 
erty of the bankrupt, they haye not çlaimed under but in hos- 
tility to the assignment. But it does not foUow from thèse 
différences in the facts that the case of In re Biesenthal does 
not apply, nor that the complainant bas not properly made 
them parties défendant to this suit, or that he bas any rem- 
edy at law to tecover from them the proceeds of the assigned 
property received by them. A voluntary assignment, made 
within the time before bankruptcy limited by the bankrupt 
law, and in violation of its provisions, is^not, on that account, 
absolutely void. It is voidable only at the option of the as- 
signée in bankruptcy; and the proper and only way in which 
he can exercise that option is by a suit in equity to set it 
aside. Xt may be for the interest of creditors, and it may be 
his duty, not to exercise that option ; but, by neglecting to bring 
a suit for that purpose,to affirm it so far as he is concemed. 
If, therefore, this complainant bad brought no suit to set 
aside the assignment, the defendant's levies of exécution could 
not be impeached by bim, and their title as against him wonld 
be perfect. He could not, therefore, without suit to set aside 
the assignment, maintain trespass or trover against them. 

The answer would be complète that the assignment was 
voidable only, not void; that it had never been avoided; that 
for that purpose the state assignée must be made a party 
défendant ; that, if avoided, it must be avoided in whole and 
not in part; that the assignée could not, as to that particu- 
lar part of the property levied on, elect to avoid the assign- 

ment, leaving it in full force as to ail the rest of the assigned 
v.4,no.4 — 21 
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property. Nor •would thèse respondents in such a suit be 
estopped to deny that the assignment was void under the 
bankrupt law. They might bé estopped to deny that it was 
void under the law3 of New York, because by levying on the 
property as the property of thé debtor they affirm the inva- 
lidity of the assignment; but that invalidity is not the same 
sought to be established under the bankrupt law. Nor, as it 
seems to me,, could the assignée in bankruptcy, having 
brought suit against the state assignée without joiniag thèse 
défendants and obtained à. decree avoiding the assignment, 
then maintain an action at law against thèse exécution cr«d- 
itors to recover the money paid to them out of the proceeds 
of the assigned property, and put in évidence his decreô 
against the stàte assignée in proof of the invalidity of the 
assignment under the bankrupt law. They might well answer 
that that decree was not binding on them in respect to the 
part of the property received by them ; that the case of the 
complainant against them depending upon the question 
whether the assignment wàs in fact made under the circum- 
stances and with the intent denounced by the bankrupt law 
as making it voidable, that on that issue they had a right 
to a trial before they could be concluded by the decree. 

It seems clear, therefore, that if the assignée in bankruptcy 
intends to bring suit against intervening exécution creditors 
who bave received part of the proceeds of the assigned estate, 
he must, at any rate, make them parties défendant to the suit 
brought against the state assignée to set aside the assign- 
ment. Is there any principle of law or equity which will 
compel him to bring two suits against them, first joining them 
as défendants in the suit to set aside the assignment, so that 
the détermination in that question may be binding upon them, 
and afterwards suing them in an action atlaw upon the basis 
of that détermination to recover thé money? I think not. 
On the contrary, the gênerai rule is that where a court of 
equity aequires jurisdiction for one purpose, it bas the power 
to go on and administer complète relief. 

General demurrers to the bill, for want of equity, were fîled 
by the exécution creditors, which demurrers were ovenailed. 
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I hâve not treated the overruling of theâe demurrers as don- 
clusive on this point, because the bill allèges that thèse leyies 
of exécution were iraudùlent and coUusive, and tberôfore 
préférences underthebankruptlaw; and as the ground otthe 
demurrers was gênerai want of equity, and not the improper 
joiader of causes of action or multifariousness, and no rea- 
Bons were assigned by the leamed judge who overruled the 
demurrers, his décision may possibly bave been made on the 
averments that thèse levies were unlawful préférences. No 
proof , however, bas been given to sustain thèse averments. 
Tbere seems to be no force in the suggestion that the ques- 
tion whether the assignment was absolutely void by the law 
of New York could not be raised and tried in this suit. In 
fact, that defence is set up in the answer, and put in issue by 
the replications. It bas been tried and determined adversçly 
to the défendants. If it had been determined in their favor, 
it seems that they would hâve been entitled to a decree dis- 
missing the bill as to them. In re Biesenthal, 18 N. B. E. 
120. 

It is further objected that the complainant is not entitled 
to a decree against thèse défendants because it is neither 
averred nor proved that the complainant, before suit brought, 
made a demand for the money now sought to be recovered, 
and that the défendants refused to pay it. The objection 
comes rather late and bas no especial merit, but possibly it 
is open at this stage of the case. The cases, however, cited 
to the effect that, where a party has corne lawf ully to the pos- 
session of property, replevin or trover will not lie till after 
a demand and refusai, do not apply to a case where, before 
suit brought, the défendant has actually disposed. of the goods, 
and put it out of his power to restore them. 

It is also suggested that the assignment was absolutely 
void, because, at the time of the levy, schedules and a bond 
bad not been filed, as required by the laws of New Tork. 
This point seems not to hâve been made upon the former 
hearing, nor is any authority cited in support of it now. The 
argument against the assignment before was that it was not 
intended for the benefit of creditors, but was fraudulent, in 
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fact, between the assîgnors and the assignée, to hinder, delay, 
and-defraud creditors. (Ses brief of complainant's counsel.) 
Such failure to file schedules and bond is not expressly made 
a condition to the assignments taking effect as a oonveyance, 
and I do not think they are essential to the passing of the 
title. 

I see no ground, therefore, for disturbing the former dé- 
cision against thèse défendants, that they -were liable to ac- 
count for that part of the assigned property which came to 
theîr hands, and which bas been shown to belong to the com- 
plainant. An exception is taken to the master's report that 
he should not hâve allowed interest. I see no reason why the 
défendants should not be charged with interest. 

Exceptions overruled. Eeport confirmed, and decree for 
oomplainant therein, with costs. 



DECISION ON APPEAIi. 

(OircuU Court, S. D. New York. June 1, 1880.) 

Blatohfoed, C. J. au the points urged by the appellants 
appear to hâve been carefuUy considered by the district judge 
in bis décision. So far as the main questions at issue are con- 
cemed, I think they were ail properly disposed of except the 
question of interest. Keifer & Co., Leisler & Go., and the 
sheriff, who bave appealed, and who are the only appellants, 
excepted to the allowance of interest, by the référée, from 
July 9, 1875, the date of the levy by the sheriff, on the ground 
that no interest should be charged against such excepting 
parties. I think interest should be allowed against such 
excepting parties only from the time the suit was eommenced 
in the court below, but that interest should be allowed from 
that date as against them. 

The decree should be modified in that respect, but the ap- 
pellants should pay the costs of the appeal. 
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KtmbatiTi V. Thb Countt of Stantok. 

{Cirouit Court, D. NèbraOca. November 10, 1880.) 
1. Pleadoig— Genbraij Issue— DsNiAifc 

, for plaintiff . 

, for défendant. 



McCeaet, 0. J. This îs a motion to mate a part of thô 
answer more spécifie. The gênerai allégation of the answer 
is that défendant dénies each and every material allégation 
of the pétition. The motion requires him to specify what is 
denied and what is admitted. As a matter of course, the 
pleader is not to be the judge as to what is material and 
what is not. A déniai of the material allégations is not a 
sufficient déniai of the gênerai issue. 



BuzzEUi and others v. O'Connell. 

{Gircuit Gowt, D. Massachusetts. October 15, 1880.) 

1. Patent No. 100,229, issued to Herbert L. Willis, for an împroved 
sand-paper holder for finishing or ■' buffing " the soles of boots and 
shoes, suttained. 

In Equity. 

George S. BoutweU and Chas. Allen Taher, for complainants. 

Chauncey Smith and Samuel W. Batea, for défendant.- 

LowBLL, C. J. Herbert L. Willis obtained patent No. 100,- 
229, now the property of the complainants, for an improved 
sand-paper holder for finishing, or "buffing" the soles of boots 
and shoes. He describéd a cylinder formed of two halvea 
hinged together ; round each half the sand-paper was wrapped, 
and its edges were brought together on the inside of the cyl- 
inder and kept tight by pins and dowels ; journals were showii 
to which each end of the cylinder was attached by screws. The 
old f orm of holder was describéd as solid, with the sand-paper 
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wrapped around it and secured by tacks. "This mode," says 
Willis, "is very imperfect, there being several objections to it : 
First, the lapping of the edges of the paper makes the surface 
irregular, causing unequal wear, and not smoothing the soles 
perfectly, besides rendering the paper liable to be torn off; 
second, the fréquent driving of the fastening tacks into the 
roUer soon cuts up and destroys the surface thereof, especially 
if the wood is soft, or, if the wood is hard, the tacks are often 
broken and it is difficult to draw them out; third, the labor 
and time required to make the fréquent reversais of the paper 
are considérable; /owrt/i, the unevenness of the lapped paper 
causes jarring and unsteadiness in opération." 

The def ects are said to be removed by the new mode of con- 
struction: "The edges of the sand -paper do not lap on the 
surface of the cylinder, thus leaving the surface perfectly reg- 
ular and coucentric as the holder revolvea. The paper also 
is held more securely, and wears evenly, doing good work, and 
the sheets are quickly takenoff and replaced." He described 
another short cylinder, of large diameter, which was to be 
added to the holder for the purpose of finishing the instep 
under the heel. 

The first claim is : "A sand-paper holder, for finishing the 
soles of boots and shoes, composed of two parts, A, B, hinged 
together at one edge, and fastened together by screws, or the 
équivalent thereof, with or without the enlarged holder, com- 
posed of hinged parts, C, D, similarly arranged, substantially 
as described." 

The second claim was for the doweb and pins, and has been 
disclaimed. 

The évidence tends to show that a buffer made according to 
the patent is useful ; and that buffing cylinders are now very 
extensively used to the advancement, of the trade. 

The défendant uses a holder or buffer, which, whether an 
infringement or not, is an undoubted iniprovement over that 
described in the patent. It consists of a cylinder eut length- 
wise and hinged in the middle, andcQvered with sand-paper. 
Instead of being secured to journals by ordinary screws run- 
ning tlirongh the cylinder into the journal, it is fastened by a 
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movable clamp of ingenious construction, patented by Pay 
after the date of Willis' invention. Botb parties use felt 
under the sand-paper, wHieh appears to hâve been introduced 
by Howe, whose patent is also later than Willis'. The défend- 
ant has a right to use thèse two patents. 

The défendant insists that Willis made no invention which 
will support a patent. Solid cylinders, with sand-paper tacked 
to them, had been used before; and one Copeland had, as 
early as 1856, made and patented a hand-tool in which the 
sand-paper was wrapped round two halves of an ellipse, which 
were hinged by a pièce ôf clotb glued tù each, and was held 
firmly together by the hand of the operator, who rubbed the 
soles with this tool, much as he would bave done with a large 
file or rasp baving a bandle at each end. The défendant 
con tends that the only change which Willis introduced was to 
eut the pld solid cylinder into two parts and hinge those parts 
together, just as Copeland had hinged bis hand-tool; and 
that this did not require invention. How generally the old 
solid cylinder was used, and whether it was of mucb or little 
value, we are not informed. I infer from the remarks of one 
witness that the patentee's cylinder, or those like it in principle, 
first brought buffing by machinery into common use. Sup- 
posing the old solid cylinder used in a machine driven by 
power to bave been of some use, and to bave been generally 
known, still, I think, there was a patentable improvement in 
cutting it in two, bringing the parts together, and fastening 
tbem to the shaft, so that tbey should operate like a solid 
cylinder, tbough the hinged tool to be operated by hand bad 
already been introduced by Copeland. The advantages of the 
knife, and this mode of adjustment and of opération, are so 
différent in the two cases that one could hardly be an antici- 
pation of the other. It seems to me that the défendant 
inf ringes the first claipi of the patent. He has a better work- 
ing tool; but it îs made on the principle of the plaintiffs* 
patent. It is a cylinder eut in two, hinged, wrapped with 
sand-paper, and held together and upon the journals by a 
shaft. It may be that the particular mode of fastening is 
new in this tool, There is no évidence upon that point, except 



828 PBDEBAL BEPOKTER. 

that it is patented; but I do not find the plaintiffs'first claîm 
to be so narrow that a new mode of fastening, operatmg to do 
the TYork of their screws, would esoape it. 
Decree for the complainants. 



SiBBBET Cylindeb Oil Ctjp Co. V. Habpbr Stbam Lubbi- 

OATOB Co. 

{Œr&iit Court, D. Oonneeticut. October 25, 1880.) 

L Rb-Isstih: — New Mattkb. — A device was patented as for a lubricator 
actlng by steam pressure. Subséquent investigation led to the con- 
clusion that, although steam rendered slight assistance, hydrostatic 
pressure was the active agent. Thereupon a new arrangement of 
parts was made in which the latter principle only was used, and tha 
lecond device was patended. Hdd, that the patentée could not sub- 
sequently obtain a re-issue of the flrst patent which would cover the 
method of feeding a lubricant by means of hydrostatic pressure alonë, 
operating through devices substantially as shown. 

2. Same— Samb — DEFnsiTioK. — By new matter is meant "new, substan- 
tive matter, such as would hâve the efflect of changing the invention, 
or of introducing what might be the subject of another application 
for a patent." 
Powder Co. v. Powder Works, 98 U. S. 126, followed. 
Taie Loek Manufg Co. v. Scoviil Manufg Go., 3 Fbd. Rkp. 218, dis- 
tinguished. 

A. H. Evans, for plaintiff. 

Henry T. Blake, for défendant. 

Shipman, D. J. This is a bill in equity to restrain the de- 
fendant from the alleged infringement of re-issued lettera 
patent, which were issued on June 3, 1879, to Nicholas Sie- 
bert for a lubricator of steam-engines. The original patent 
was issued September 14, 1869. 

The device, which is described and claimed in the re-issue, 
is clearly explained by General EUis, the plaintiEE's expert, 
as f ollows : 

"This device is an improvement in lubricators. It consista 
of a horizontal cylinder, in which transverses a piston, to one 
side of which is attacbed a piston-rod, which passes through 
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the end of the cylinder, and serves as a gauge to indicate the 
position of the piston at the end of the cylinder. On the oppo- 
site side of the piston head is an opening, to which is con- 
nected a vertical pipe, between which vertical pipe and the 
cylinder is a three-way cock Connecting with cylinder, vertical 
pipe, and discharge pipe. At the opposite end of the cylinder 
is a pipe, furnished with a cock, leading to a point at which 
the lubricating material is to be delivered. On the top of the 
cylinder is a feeding cup, likewise furnished with a cock for 
pouring in the lubricant; likewise, on top of the cylinder, is a 
small cock for allowing the air to discharge when the lubri- 
cant is poured in. The opération of this machine is as 
foUows : 

"The piston being pushed to the rear end of the cylinder, 
the lubricant is poured in to fill it upon the front side, or that 
which ia furnished with the pistou-rod. The pipes at the two 
ends of the cylinder are supposed to be submitted to an equal 
pressure from the steam. The vertical pipe at the rear end 
of the cylinder becomes fiUed with water from the condensed 
steam, the hydrostatic pressure from which, as it enters the 
cylinder, pushes the piston forward and expels the lubricant. 
On the rear side of the piston there is steam pressure adde.d 
to the hydrostatic pressure of the water which condenses in 
the vertical pipe. On the front side of the piston there is the 
pressure only of the steam and the atmospheric pressure upon 
the small area of the piston-rod, which serves as a gauge, 
This makes an excess of pressure upon the rear, due to the 
hydrostatic column in the vertical pipe, which presses the 
piston forward and drives out the lubricant through the dis- 
charge pipe." 

The claims of the re-issue are as f oUows : 

"First. The arrangement of a cylinder, A, provided with & 
piston, B, and pipe, N, substantially as described, whereby the 
lubricant is fed by means of hydrostatic pressure or steam 
pressure, or both. 

"Second. The cylinder, A, pipe, N, and cooks, G and H, ar- 
rangea substantially as described, whereby the lubricant may 
be fed by hydrostatic pressure. 
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"Third. The metliod herein deseribed of feeding a lubricant 
hy means of hydrostatio pressure operating througli devices 
substantially as herein shown and explained." 

The second and third claims only are said to hâve been 
infringed. 

The defendant's device bas a vertical instead of a horizon- 
tal cylinder, bas no piston, but the oil and water are sepa- 
rated by the différence of their spécifie gravities. I assume, 
what is denied by the défendants, that the principle of its 
device is solely that of hydrostatic pressure. It may also be 
assumed that Siebert first introduced this principle in an 
automatio oiler of steam-engines. The important question 
in the case seems to me to be the validity of the second and 
third claims of the re-issue, if those claims are to receive the 
construction which would naturally be given to the language 
which is used, 

When Siebert applied for his original patent in 1869 he 
was manifestly ignorant that the principle of hydrostatic 
pressure was contained in his device. This is manifest from 
the entire spécification, which attributes the action of the 
piston, in forcing the oil through the delivery cock, entirely 
to the pressure of the steam admitted through the cock at 
tLe base of the verticle pipe. For example, the patentée 
says : "A cock admits steam behind the piston, and forces it 
slowly forward, while another cock, at the opposite end of 
the cylinder, allows the taUow to pass to its destination. At 
the back of the cylinder is the cock. G, which admits the 
steam, by the pressure of which the piston is forced along." 
There is no mention in the claim of the vertical pipe, or of 
hydrostatic pressure. Indeed, the vertical pipe did not 
appear in the drawings, though it was shown in the model. 
Subséquent investigations having led Siebert to discover, in 
May, 1879, the value of hydrostatio pressure, "he caused to 
be made a new arrangement, by which the lubricant réservoir 
was made to stand vertically, instead of horizontally, as in 
his first invention, and hydrostatic pressure was applied near 
its base, at. the bottom of the lubricant. For this arrange- 
ment he took out his patent of February, 1871. The princi- 
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pie was mamfestly the same as tbat revealed in the earlier 
patent, though the arrangement for its. opération was diffèr- 
ent." OarrattY.Siebert, 98 JJ. 8. 76. 

After the patent of 1871 had been granted, the patentée 
sought and obtained a re-issue of the patent of 1869. Thè 
re-issue described the invention as follows: "My invention 
consists ina novel method of feeding the oil to the cylinders, 
said feed being accomplished by means of hydrostatic pres- 
sure, operating through devices substantially as herein de- 
scribed. In the gênerai mode of feeding oïl to cylinders, 
the opening through •which the oil passes to the valves or 
other parts is the only point ■where the lubricant is exposed 
to the effect of the steam pressure, and the oil is subjected to 
constant ebullition, and an irregularity of feed is a necessary 
resuit. If steam can be applied on each side of the body of 
the lubricant, so as to produce a state of equilibrium, and 
then some constant and regularly-augmented power be 
brought into opération to disturb this equilibrium in one di- 
rection, the oil will be forced in that direction, and be sup- 
plied with a regularity depending upon the regularity of the 
augmentation of the power used to disturb the equilibrium of 
the steam pressure on the lubricant. One of the powers I 
use to disturb the steam equilibrium is a hydrostatic eolumn, 
formed by the condensation of steam in an extended pipe, to 
form one of the steam connections, to create the equilibrium 
before mentioned." 

Again he says: "The steam, becoming condensed in the 
pipe, N, forms a hydrostatic eolumn behind the piston, and 
this eolumn, acting in conjunction with the steam in pipe N, 
overcomes the pressure from pipe M, and the piston is forced 
slowly and regularly in the direction of the arrow, thus giv- 
ing a constaïit and regular feed of the lubricant through the 
supply pipe, M, and the continued condensation of the steam 
regularly augmenting and supplyirig the hydrostatic eolumn." 

The testimony shows that the active principle for expelling 
the lubricant from the cylinder is the hydrostatic eolumn in 
the vertical pipe, and that steam aîd's hydrostatic pressure to 
this small extent: "Upon the rear side of the piston the 
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stea,m exeris a pressure upon the whole area; upon thé front 
aide of the piston the steam exerts a force upon the whole 
area, less the area of the piston-rod, upon -which small area 
is only exerted the pressure of the atmosphère. Therefore, 
steam of greater than atmospheric pressure would assist in 
driving the piston forward, and expelling the lubricant hy this 
small différence." 

There is, however, some slight assistance by the force of 
steam. It will be observed that the spécification acknowl- 
edges steam as one of the propelling forces. 

This is the state of the facts : The patentée had invented 
a lubricator, the efficient agent in which was the pressure of 
steam, as he supposed. The device was patented as for a 
lubricator acting by steam pressure. Subséquent investiga- 
tions led him to the conclusion that although steam rendered 
slight assistance, hydrostatic pressure was the active agent. 
He made a new arrangment of parts in which the latter prin- 
oiple only was used, and the second device was patented. 
The patentée now seeks, by a re-issue of the first patent, to 
obtain a pp,tent from 1869 which shall cover the method of 
feeding a lubricant by means of hydrostatic pressure alone, 
operating through devices substantially as shown. 

It is not contended that the patentée bas not a right to 
introduee in bis re-issue the vertical pipe which had been 
left out of the drawings, and to claim that arrangement of ail 
. the parts of bis device which he actually invented, whereby 
the lubricant was fed by hydrostatic pressure or steam press- 
ure, or both ; in other words, the first claim of the re-issue. 
But it is insisted that an introduction into the claims of mat- 
ter which discards steam pressure, with the piston, as an 
agent for feeding the oil, and thus changes the nature of the 
invention which was originaUy applied for, is an introduc- 
tion of new matter. I am of opinion that the last two 
claims, if construed in any other way than by such limita- 
tions as shall confine them to the mechanism specified in the 
first claim, substantially as described, are, under the récent 
décisions of the suprême court, an undue enlargement of 
the original patent. 
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The additions corne within the définition of new matter in 
Powder Co. v. Powder Works, 98 U. S. 126 : "By «new matter' 
we suppose to be meant new, substantive matter, such as 
would bave the effect 6i changing the invention, or of intro- 
ducing what might be the subject of another application, for 
a patent." The point is not whether means for the applica- 
tion of the principle of hydrostatie pressure had not been 
invented by Siebert, and whether he had not mistaken the 
nature of his invention when he applied for a patent, but it 
is whether it is proper for him to introduce into the claims of 
the re-issue a somewhat différent invention from that which 
he had made when the original patent wàs granted ; for it 
cannot be forgotten that the invention which he actually made 
was a lubricator by hydrostatie and steam pressure, thôugh 
it is true that hydrostatie pressure was the active principle 
and was "revealed" in the invention. 

"The législature was willing to concède to the patentée the 
right to amend his spécification, so as fully to describe and 
claim the very invention attempted to be secured by thè origp 
inal patent, ànd which ■«yas not fully secured thereby in con- 
séquence of inadvertence, accident, ormistake; but was not 
willing to give him the right to patch up his patent by the 
addition of other inventions, which, though they might be his, 
had not been applied for by him, or, if applied for, had been 
abandoned or waived. For such inventions he is required to 
make a new application, subject to such rights as the public 
and other inventors may hâve acquired in the meantinïe." 
Powder Co. v. Powder Works, cited supra. 

The case is a différent one from that of the Yale Loch Mamufg 
Co. \.Scovill Manufg Co., recently before this court. In that 
case the invention described in the re-issue was manifestly the 
same which formed the subject of the original spécification, 
but was there cramped within too narrow bounds. In this 
case, the invention which is described in the last two claims 
of the re-issue is not the same which was the subject of the 
original spécification, and those claims are therefore void. 

The bill should be dismissed. 
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BiGNALL ». Haevet and another. 

{Circuit Court, JT. D. New York. October 25, 1880.1 

1. Re-Isstjed Lettebs Patent granted to John Deuchfield, January 16, 

1872, for 14 years from April 20, 1858, " for an improvement in cool- 
ing and drying meal," held, not void for want of novelty. 

2. Same— Identitt op Patentée. — A re-issue to John Dewchfleld is not 

void because the original patent was issued to John Dewchfleld, whero 
the change in the letter was a mère clérical and accidentai miatake of 
the patent-offlce, and no question had been raised at the taking 
of the proofs as to the identity of the patentée, and where there was in 
fact sufflcient évidence given to show that the original and re-issue 
werîç issued to the same person. 

Benjamin F. Thurston and Edward S. Jenney, for plaintiflf. 

George Harding and George B. Selden, for défendants. 

Blatchford, g. J. This suitis brought onre-issuedletterB 
patent granted to John Deuchfield, January 16, 1872, for 
14 years from April 20, 1858, "for an improvement in cooling 
and drying meal." It is the same patent which was the 
Bubject of the suit in Herring v. Nelson, 14 Blatchf. 293. 
In that case, after full considération, the re-issued patent was 
sustained against the objections that it was not for the same 
invention as the original patent ; that new matter had been 
introduced into the spécification of the re-issue contrary to 
the statute ; and that the patentée was not the first inventor 
of what is claimed in the first claim of the re-issued patent. 

The défendants in the présent case do not ask for a review 
or reconsideration of any of the spécifie questions disposed of 
in the former case. But two new matters are brought up on 
the question of novelty. One is a patent granted in England, 
Deeember 8, 1853, to Joseph Eobinson. The other is an 
addition granted July 31, 1840, to a French patent granted 
April 21, 1837, to one Cartier. 

The Eobinson patent cannot be held to be an anticipation. 
It is clear, from the drawings of the plaintilï's patent, that 
the eurbs of the mill are open curbs, as distinguishedfrom close 
curbs ; that is, are the open curbs which were in gênerai use 
in the American mills at the time. Open curbs are curbs or 



covers over ihe upper millstone, provided With a circuiar 
opening over the eye of the upper stone. Thia retables the 
air in the plaiatiff's arrangement to pass over the top of the 
upper stone, and through the annular space between the 
outer edges of the atones and the inside of the ourb, and 
thence, with the meal, through the closed meal spouts, into 
and through the closed meal chest. 

In the Eobinson patent the small orifice in the éenter of the 
top of the curb is tightly stopped up by a tube whioh extends 
downward into the eyé of the upper stone, the outside of the 
tube fiUing the interior of the eye. The objeot must hâve 
been, as the necessary opération was, to prevent the passage 
of air over the top of the upper stone, inside. of the curb, and 
to force it to go, down into the eye and between the grinding 
faces of the atones. Thus, the opération is the reverse of that 
in the plaintiff 's patent. Moreover, Eobinson has no current 
of air traversing the length of the meal chest and carryingofif 
the moisture which arises from the meal as the sorew eon- 
veyor opérâtes upon it. The éléments combined in Eobin- 
son's are not combined in the same wayas in the plaintiff's 
patent, to produce the same resuit by the same mode of opéra- 
tion. 

As to the Cartier arrangement, which is theone most earn- 
estly pressed, I hâve examined with care ail the évidence in 
regard to it. It would be unprofitable to discuss sueh évi- 
dence minutely. It is sufficient to say that the description 
and drawingsof Cartier do not fumish such clear and defi- 
nite information as to enable a skilled person, beyond any rea- 
Bonable doubt, by foUowing them, without aid from anything 
not known when they were made, to construet an apparatus 
like the plaintiff's. They. do not meet the requirement of 
law in regard to what is necessary, in a prior description; and 
drawings, to defeat a subséquent patent. They are neither 
fuU nor clear nor exact. 

The only other point urged in défende ia that the original 
patent was granted to John Denchfield, and that the re-issu^ 
is to John DeMchfteld, and is therçifore void< Th* r^-issued 
patent status, that the ongin9^yfa,s issued tpi"hifli/' thatis. 
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John Detichfield; that it had been surrendered and cancelled, 
and that a new patent bas been ordered to issue to "him." 
The plaintiff has put in évidence a certificate of extension 
•which states that on the pétition of John Deuchfield for the 
extension of the patent granted to him April 20, 1858, and 
re-issued January 16, 1872, it is extended for seven years from 
April 20, 1872. An original patent is in évidence which was 
granted to John Denchfield, Apiil 20, 1858, for 14 years from 
that day; and there is no dispute that that is the patent 
which was surrendered when the re-issued patent to John 
Dewchfield was granted, and that no original patent was 
granted to John Dewchfield unless the one so granted to John 
Denchfield was one. The real name of the man was Dewch- 
field. The mistake was clearly one made in the patent office — 
a clérical and accidentai mistake in taking the letter n to be 
the letter u. 

The défendants did not, at any stage of the taking of the 
proofs in the cause, raise any question as to the identity of 
the person to whom the re-issue was granted with the original 
patentée, either when the documentary proofs were being put 
in or when the oral testimony was being taken. In the 
défendants proofs the questions to their witnesses, and the 
answers thereto, refer to the re-issue as having been granted 
to John Derechfield, and as having been granted to the same 
person to whom the patent of April 20, 1858, was granted. 
If the point had then been suggested doubtless the plaintiff 
would bave proved, in fact, the identity of John Deitchiield 
with John Denchfield. Such identity seems to bave been 
shown va. Herring v. Nelson, the évidence in which case is 
made part of this case by stipulation and notice. The ques- 
tion is one of identity merely. Panes v. Whitbread, 11 C. B. 
406; Jackson v. Boneham, 15 John. 226; Jackson v. Cody, 9 
Cow. 140. The défendants gave no évidence to show that 
there was any such person as John Deuchûeld, or that the 
re-issue was not intended to be issued, or was not, in fact, 
isBued, to the same person to whom the original patent was 
granted. Indeed, there is safficient in the proofs, in the 
évidence given bj the plaintiff as a witness, to show that the 
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person to whom the original patent was granted, anâ whbse 
name was John Dewchfield, was the person to whom the 
re-issue was granted. Such proof is always compétent in a 
case like this. Jackson v. Stanley, 10 John. 133. See North- 
western FireExtinguisher Co. t. Philadelphia Fire Extinguisher 
Co. 6 0. G-. of Pat. Office, 34. Infringment of the first claim 
of the re-issue is proved, and not contested. As the pa,tent 
bas expired there can be no injunction, but the plaintiff is 
entitled to the usual decree, in other respects, in regard to 
said first claim. 



Obhanotioh, Master of the Bark Eebecca, ». Thb SiEAM-Tua 

Amebica.* 

{Gireuit Oomi, E. D. Pennsylvanîa. October 28, 1880.) 

1. AUMIBAI/nr— COLLISIOS— TOWING— ObDEB Dr WHICH VœssBLS SHomj) 

BH TowBD. — ^A tug held responsible for damages by a collision be- 
tween two vessels in tow wbile passiflg through a narrow, shallow 
channel, where It appeared that one of the vessels was known to be 
a bad steering vessel, and had been placed by thë master of the tug 
behind the other vessel. 

2. BaMB— CONTBIBDTOBT NeOMGBNCB — ORDBB GiVBlI AT MOMBNT 0» 

Imminent^ Pbeil. — The injured vessel hdd not to be liable for an or- 
der given at a moment of Imminent péril, caused by the bad steering 
of the other vessel. 

3. Bamb— Damaob— BiLM FOB BEPAiEfl — When Pbima Facib Evi- 

VESCB. — Upon the question of the amount of repairs necessitated by 
a collision, the testimony of the master as to the aggregate cost of the 
repairs, and the testimony of the vessel's agent as to the payment of 
the bills, together with the production of the bills receipted, consti- 
tute pmtia fade évidence of the amount of damage, without caUing 
the men who did the work. 

4. tîAMB— Lobs bt Détention— Rate of Demubbage— When Peima 

Facie Evidbncb. — Upon the question of damages by détention while 
undergoing repairs, the rate of demurrage fixed by the vessel's char- 
ter-party, accompanied by évidence that it is the rate adopted by the 
maritime ezchange of the port, is prima facie évidence of the amount 
of loss. 

Appeal from the decree of the district court, in admiralty. 

•Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
v.4r,no.4 — 22 
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MbéL by the inaster of the bark Rebecoa against tbe 
Bteam-tug Ameriea, for damages caused by collision with an- 
otljt^r bark while both vessels were being towed to sea by 
the tug. The facts in regard to the collision are fuUy set forth 
in the opinion of the court. The district court decided in 
favor of libellant, (see report of case, 36 Légal Intel. 279,) and 
referred the case to a commissioner (Wayne MacVeagh, Esq.,) 
to ascertain the amount of the damage. Before the commis- 
sioner the master testified as to the aggregate cost of the 
repairs. The agent of the owners then testified that hé paid 
the varions bills for repairs, making up that aggregate, which 
bnis, approved by the master and properly receipted, he pro- 
duced. He admitted, however, that he had no personal 
knowledge that the repairs had been made. The persons 
who did the work were not called. The respondent declined 
to take any testimony on this subject imtil the libellant had 
offered better évidence, and asked the commissioner to report 
that the évidence offered was insufBcient. The commissioner 
reported that the évidence was prima fade sufficient, (citing 
Coote on Âdm. Pr. 96,) and allowed the amount claimed. 

With regard to the damages caused by the vessel's déten- 
tion, it a^peared that the rate of demurrage fixed by her 
charter-party was ^15. It was proved that this was the rate 
adopted in charter-parties used by the maritime exchange 
of Philadelphia. The commissioner (citing Coote on Adm. 
Pr. 87) held that this was prima fade évidence of the loss, 
and, there being no évidence to show that it was unreasona- 
ble, adopted it as the measure of damages. The district 
court confirmed the report of the commissioner, and entered 
a decree for libellant in accordance therewith. See report of 
case in 8 Weekly Notes, 328. Eespondent took this appeal. 

J. Warren Coulston, for appellant. 

Henry G. Wa/rd and Henry Flanders, for appellee. 

MoKennan, C. J. The master of the steam-tug America 
contracted with the master of the bark Kebecea to tow her 
to Bombay Hook, or to sea, from the port of Philadelphia, 
with the understanding that an additional smaller veésel 
might be taken in the tow. 
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'On the first of December, 1877, the America toôk the Be- 
beeca in tow and proceeded down the Schuylkill, and at the 
mouth of that river took also in tow the bark Dudman, -which 
■was of two feet less draught than the Eebecea, but of wider 
beam. The tow was made up by placing the Rebeeca next to ■ 
the tug, and the Dudman in the rear of the Eebecea, to which 
Bhe was attached by a hawser. This arrangement of the tow 
was made against the objection of the master of the Eebecea, 
who desired his vessel to be placed in the rear. The Dudman 
was known to the masser of the tug to be a bad-âtéering vessel, 
and in going down the Delaware river she steered wildly, 
fiheering from side to side. When the vessels approached 
the channel buoy, at the bight of Newcastle, where the Dela- 
ware river is narrowest, the pilot of the Eebecea put her helm 
hard a-port, in order to bring her in line with the government 
range lights, and pass in mid-channel, just to the eastward 
of the buoy, the tug pursuing her course unchanged, keeping 
on the port bow of the Eebecea, eastward of the channel. 
Just at this time the Dudman, having taken a sheer to the 
westward, drew the Eebecea out of her proper course, throw- 
ing her head to the eastward, bo that, with the helm hard 
a-port, she kept going to port, instead of starboard, until she 
grounded on Goose island bar. When the Eebecea went 
agronnd the Dudman's sheer to the westward was broken, 
and she puUed around to the eastward again. At this time 
the pilot of the Eebecea hailed the Dudman to put her helm 
hard a-starboard, and immediately thereafter she struok the 
Eebecea in the port center, causing the injury oomplained of. 

It is obvions that the collision was tho resuit of two causes 
— First, the very bad ste^ring qualities of the Dudman; and, 
second, the arrangement of the tow with the Dudman in the 
rear. If, by her ready obédience to her helm, she had been 
under the control of her pilotj or she had been placed ahead 
instead of behind the Eebecea, the collision would not hâve 
ocourred. The master of the tug well knew that the Dudman 
steered badly, and this was made manifest in the passage 
down the Delaware, and hè' ordered the relative positions of 
the vessels in the tow. Was thé collision,theni avoidable by 
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the exercise of reasonable skill! and care on the part of the 
master of the tug? This question is clearly and concisely 
answered by the district judge in his opinion, which I adopt : 
"Was there carelessness in taking the Dudman along? If, 
. as alleged, her steering qualities were so bad as to render her 
virtually unmanageable in the river, and the respondent was 
aware of this, there was. That she was a bad steerer — 
indeed, very bad — is abundantly shown. The witnesses agrée 
respecting it. The master of the tug says she 'steered badly; 
sheered ail over the river going down, first on one quarter 
and then on the other of the Eebecca;' and the mate of the 
tug says she 'steered wildly going down the river.' Captain 
Wilkins, called by the respondent, says she steered so badly 
that it required two boatsto take her down the Schuylkill; 
and when the respondent ïset and took her in tow on this 
occasion she was being thus conducted by the joint efforts of 
two tugs. That the respondent was aware of her peculiarity 
in this respect is equally clear, He had towed her before, 
and knew she steered badly; he so testi&es. It does not 
appear that he ever towed her in company with another ves- 
sel before this occasion, or atteffipted to do soj and, if he had 
been without such previous knowledge, what he observed in 
passing down the river should hâve warned him of the danger 
of taking such a, tow through the narrow, shallow channel 
near Newcastle. 

"And while a proper regard for the libellant's safety forbade 
taking the Dudman along, in my judgment it especially for- 
bade taking her astern of the libellant'a vessel. Without con- 
sidering the order in which two vessels of unequal draft, with 
proper steering capacity, should be placed in a tow, (about 
which decided opinions were expressed by the court in Th» 
Morton, 1 Brown, Adm. 139; The Zouave, Id. 110; and The 
Sweepstakes, Id. 509 ; though practical seamen, as the évidence 
hère shows, seem to disagree respecting it,) I feel no hésita- 
tion in saying that to place this unmanageable oraft behind, 
in passing through a narrow, shallow channel, was calculated 
to produce disaster. The width in the bight, ai places, doea 
not exceed 70 yards, and the depth, with the tide as it was 
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a>t the iîme of the accident^ is 22 feei. The draughi of^itbe 
Eebecca is 20 J feet. As obedient to her wheel as she is 
shown to be, she would respond yery tardily when withip a 
foot and a half of the bottom, and find some difficulty jn con- 
trolling her course. With the Dudman wildly tugging at 
her stem she would be helpless, very likely to ground, and 
be run into by her unwieldly companion. And this is pre- 
cisely what occurred. " 

This is enough to show that the master of the tug did not 
exercise that degree of good judgment and forethought which 
a careful discharge of his duty, under the circumstances, 
demanded, and that to his dereliotion in this regard the loss 
complained of is ascribable. 

Nor am I able to affirm the contention of the respondent 
that the Eebecca responsibly contributed to the collision by 
the order or request communicated by her pilot to the Dud- 
man, just hefore the vessels came in contact, to put the helm 
of the latter hard a-starboard. Under ail the circumstances, 
the effect of such a maneûTer ■«^as, at least> probleaiatieal^ — 
the opinion of the witnesses as to this decidedly differs, — but 
it is suffirent to say that, even if it was a mistake, no fault 
can be imputed to the Eebecca, because it was given at à 
moment of imminent péril, caused by the misconduct of the 
Dudman. 

There ought, then, to be a decree in favor of the libellant; 
but for what sum ? The commissioner, to whom the ascer- 
tainment of the damages was referred by the district court, 
reported the sum expended for repairs to the Eebecca, and 
the damages resulting from the loss of her usé, upon the 
basis of the demurrage stipulated for in her charter-party, 
and for thèse sums, with other proper allowances, the decree 
of the district court was made. 

But it is contended that thèse claims were allowed upon 
insufficient or improper évidence. Payments were made to 
persons who rendered biUs for repairs made upon the Ee- 
becca, which were certified by the master, who superintended 
the work, by the agent of the libellant. This was primary 
proof of the expenditure, of its purpose and its necessity, and, 
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unless answered by counter proof, was altogether sufiScient to 
justify the allowance of sueh payments. 

So, also, as to the damages for détention of the vessel. 
Demurriage, as such, is not claimable; but why may not a 
rate of demurrage, fixed by the vessel's charter and estab- 
lished by the rules of the maritime exchange, and whieh, 
therefore, would hâve been conceded to her if delayed by her 
charterer, be taken as a measure of fair compensation for a 
similar loss caused by the act of a wrong-doer ? I think the 
commissioner rightly received the évidence, and that it justi- 
fied bis conclusion from it. 

There must be, therefore, a decree in favor of the libellant, 
and against the respondent and his stipulator, for $1,973.04, 
with interest from December 15, 1877, to this date, and costs. 



Clayton and others v. The Sohooneb Eliza B. Emobt 

(Circuit Court, D. New Jersey, November 10, 1880.) 

1. Pakt Ownbrs— Kemovai. of Master.— The majority in Interest of 

the owners of a vessel hâve the power to remove the master, whather 
he be a part owner or not, and to résume possession of such vessel 
at their own pleasure. 

2. Same— Same— "Written Agheement.— In the case of a part owner 

only a 'written agreement, entitllng such part owner to possession, can 
defeat the exercise of such right. 

6. Same— " Bailing Right "—Estoppel.—Spbcifio Performance.— A 
contract for the sale of a " sailing right " by the part owner of a ves- 
sel is not susceptible of spécifie enf orcement, either by way of estoppel 
or by a direct proceeding for that purpose. 

4. Same—Same — Breach — Bemedt. — The only remedy for a breach of 
such contract, if any, is an action for damages. 
In the Matter of the Schooner Eliza B. Emory, 3 Fed. Rep. 241, r«- 



Appeal by libellants from the decree of the district court in 
admiralty. 

Flanders é Grey, for libellants. 
J. Warren Coiiston, for claimants. 
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McKennan, C. J. Tàe libellants represent the majority ixi 
înterest. of the owners of the schooner Eliza B. Emory, and 
hâve brought this suit to obtain possession of the vesael. It 
is not denied that, under ordinary circumstances, this xight 
will be enforced against the minority interest in a vessel, in 
favor of the majority, but it is contended that John B. Clay- 
ton, whose interest must be uriited with that of the other 
libellants to make up a majority of the proprietary shares of 
the vessel, is estopped from asserting his right as owner, and 
that, therefore, a majority of the owners is not represented iii 
the libel. 

John B. Clayton was one of the original owners of the 
Eliza B. Emory, and sailed her for some time as master. In 
April, 1874, Clayton sold to Weeks, as respondent, one- 
fiixteenth for $1,750, as a "sailing right of the vessel," and 
executed a bill of sale in the ordinary form for the sixteenth 
part of the vessel. Weeks was then mate, took command, 
and sailed the vessel until the fiUng of this libel. It is alleged 
that the value of a sixteenth was considerably below $1,760, 
and that the différence between the real value of such 
interest and the sum paid was the considération of the 
"sailing right." Hence it is urged that John B. Clayton, 
having subsequently acquired another interest in the vessel, 
cannot gainsay the right of Week» to retain possession of her. 
The only ground upon which an estoppel can be supported, if 
at ail, is to be found in the testimony of Weeks, which is to 
the effect that Clayton offered to sell him one-:sixteenth "as a 
sailing right of the vessel," and that he bought that. interest 
at more than it was worth, b^cause he understoodthathe was 
thereby acquiring the "sailing right;" or, in other words, that 
if Weeks bought a sixteenth he would thereby acquire a right 
to the possession of the vessel, and to sail her as master. 
Now this is not the statement of a fact within the knowledge 
of one party upon whose représentation of its existence the 
other party relied and was misled, but it was the statement 
of a légal result as to which both parties might form their own 
judgment, as they had Uke means of information respeoti»g 
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it. Weeks must be presumed to hâve known that the légal 
right to the poss^sion and control of the vessel pertained to 
the majority interest in her, and that he could acquire the 
right to sail her only from this interest. He is not in a posi- 
tion, then, to invoke the doctrine of estoppel, because, if he bas 
made a futile contract, with his eyes wide open, he cannot 
secure indemnity for a conséquent loss by an unauthorized 
rétention of the vessel. 

Indefinite as is the testimony of Weeks, I think that, when 
the whole of the évidence is considered, it imports only 
an agreement, at the time of the purehase by Weeks, that he 
should Bucceed Clayton in command of the vessel. Clayton 
80 testifies, and it is not without support in the testimony of 
Weeks, when he says that Clayton agreed that he should "go 
in her," but did not recollect what he said. I think it is 
more than probable that the illusory "sailing right" hath this 
extent no more. Accordingly Clayton turned over the pos- 
session of the vessel to Weeks, who sailed her thereafter as 
master, with the acquiescence of the other ownera. He thus 
got ail that he bargained for, and is without justification for 
his détention of the vessel. 

The absolute right of the owners of a vessel to displace the 
master, and so reclaim possession of it, is so well settled now 
as to be incontestable. It rests upon reasons of public pol- 
icy which are peculiarly applicable to that species of property. 
It may be exercised without cause, even against a master, in 
violation of the contract engaging him. Thus, in Montgom- 
ery v. The Owners of the Oeneral Greene, Bee's E. 388, Judge 
Hopkinson affirmed the right of the owners to dismiss, at 
their pleasure, a master who had been employed for a partic- 
nlar voyage, whose cargo was on board, for which he had 
signed bills of lading, and who was ail ready and just about 
to sail. In affirming the décree the high court of errors and 
appeals say, (Montgomery v. Henry, 1 Dali. 51 :) "As to the 
other point, the dismission of the captain, we are of the opin- 
ion that, upon a gênerai retainer for no particular voyage, the 
captain may be dismissed at any time without cause assigned; 
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but that wliere there is a charter-party, billa of lading, and a 
particular voyage agreed upon, though the owners may dis- 
miss the captain, yet they would be liable in a common-law 
court." 

But tbe master hère is also a part owner. Does that give 
him any better right to hold tbe vessel tban he would other- 
wise bave ? A décisive answer is furnished by section 4250 
of the Kevised Statutes. It is there enacted that the major- 
ity ownership of a vessel shall bave the same power to remove 
a master, who is also part owner, as such majority, if o-wners, 
bave to remove a master not an: owner; but that they "shall 
not apply where there is a valid written agreement subsist- 
ing, by virtue of which such master would be entitled to pos- 
session." 

This not only confers upon a majority of owners the abso- 
lute power to remove a part owner from the command and 
possession of a vessel, because such power is exercisable by 
them against one who is not an owner, but by the cleàrest 
implication it enacts that nothing but a written agreement, 
entitling a part owner to possession, shall be available against 
this right of the majority. Now, if such a contract in its most 
comprehensive aspect, as is alleged hère, had been set up 
against ail the libellants, would it not be clearly insufficient, 
under tbe statutes, to def eat their right to the control and pos- 
session of the vessel ? Can it, then, hâve any greater efifect 
against only one of them ? Obviously, such a discrimination 
bas not the slightest. 

It results, therefore, — 

1. That the majority (in înterest) of tbe owners of a vessel 
bave the power to remove the master, whether he be part owner 
or not, and to résume possession of her at their own pleasure. 

2. That in the case of a part owner only a written agree- 
ment, entitling such part owner to possession, can defeat the 
exercise of such right. 

3. That the oontraet set up hère is not susceptible of spé- 
cifie enforcement, either by way of estoppel or by a direct pro- 
ceeding for that purpose, and hence is no defence «igainst the 
libel. 
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4. That the only remedy of the respondent for a breach of 
sucb con tract, if he bas any, ia an action for damages. There- 
must, therefore, be a decree foï'the libellants according totbe 
prayer of their libel, which will be prepared. 



Von LiNaBN and others v. Davidson and others. , 
(Libel.) 

Davidson and others v. Von Linqen and others. 
(Cross-Libel.) 

(C'ireuit Court, D. Marylcmd. Novemler 8, 1880.) 

1. Charter-Pabty — "ABOirr to Sail."— The words " about to sail from 

Benizaf with cargo for Philadelphia," contained in a charter-party, 
hdd to mean, under the circumstances of this case, about ready to sait 
with cargo. 

2. Same — Bamb. — ndd, further, therefore, that a vessel not more thaa 

three-elevenths loaded, and the time of flnishing subject to ail the 
contingenciea of wind, weather, labor, and boatg incident to an open 
roadstead on the northern coast of Africa, was not "about to eail" 
withia the meaning of the charter-party. 

Von Lingen v. Davidson, 1 Fï». Rep. 178, reversed. 

FAOTS FOUND BT THE COUBT. 

(1.) The British steamer Whickham, owned by T. H. 
Davidson and others, the défendants in the original libel, 
sailed from Shields on the ninth of July, 1879, bound for 
Lisbon, vrhere she arrived on the 16th, and, having discharged 
her cargo, sailed again in ballast on the 23d for Benizaf, on 
the coast of Morocco, to take a load of iron ore under a 
charter for Philadelphia. She passed Gibraltar on the 25th, 
and arrived at Benizaf at 4:30 p. m. of Saturday, the 26th. 
She began taking in cargo under the charter for Philadelphia 
during the forenoon of Monday, the 28th. On that day she 
took on board 115 tons, and on the 29th about 90 tons, but 
on the 30fch none, and on the Slst only four beat loads. Dur- 
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ing this time there ^as delay in delivering the cargo on 
board, as other vessels in port were «ntitled to precedence in 
loading. After the Slst thé cargo was put on board with as 
much dispatch as could hâve beôn expected at that place, a,nd 
it was ail in on the seventh of August, at 5 : 30 p. m. An hour 
iater the vessel sailed, and, stopping five hours at Gibralter for 
coal on the 9th, arrived at Philadelphia on the second pf Sep- 
tember. She completed her unloading at that port on the Tth. 

(2.) The usual cargo at Benizaf is iron ore. In loading, 
a vessel lies ont in the stream about a quarter of a mile from 
the shore, and the ore is takeu to her in smaU beats of from 
five to seven tons burden each. It is then passed up the 
ship's side in baskets. Two or three stages are put up be- 
tween the boats and the ship's decks, and two men on each 
stage receive and pass the baskets. This is the only -way of 
loading such cargo at that port. 

(3,) About the first of August, Gregg & Co., a firmof shipr 
brokers in Philadelphia, were authorized by cable message 
from the ovrners in England to get a charter' for the Whick- 
ham to carry grain from the United States on her retum 
voyage. Not being able to do this in Philadelphia, the finn, 
on the first of August, telegraphed Mr. Erickson, a ship 
broker in Baltimore, to look for a charter in that city. In 
their telegram it was said that the vessel "had sailed, or was 
about to Bail, from Benizaf with cargo for Philadelphia." The 
précise form of the authority given by the owners to Gregg & 
Co. is nowhere shown from the évidence, further than may 
be inf erred from the telegram to Erickson. 

(4.) A short time before the first of August, Sehumacker & 
Co., of Baltimore, the original libellants, employed Mr. Ford, 
another ship-broker in that city, to procure them a vessel to 
take a cargo of grain to Europe which they were tmder con- 
tract to ship in August. He fipding that stean^eirs for that 
month were scarce, and hearing of the Wihiokham, took Mr. 
Erickson to the office of Sehumacker & Co., and suggested 
that she might dp. At the interview ^hich then took place it 
was undeistood by ail parties that avesBe;l was wanted that 
could "be loaded in August, a^.ii^^inq pther would answer 
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the pufpose. Sohnmacker & Co., doubtîng whether the 
Whictham côuld arrive in time, wanted a guaranty that she 
■would, but this was declined. Ail parties then made their eal- 
culations as to the probable time of her arrivai upon the basis 
of the language in the telegram, and finally Schumaeker & 
Co. agreed to take her; first, however, providing that Bhe 
might be loaded in Philadelphia or Baltimore at their option, 
intènding if she did not arrive in time for Baltimore to get her 
cargo under their contract at PHUadelphia. In thèse calcu- 
ïations it was assumed by ail that she would get away from 
Benizaf not later than the second of August, and that her 
voyage across would probably be about 20 days. This ail 
occurred at Baltimore on the first of August, and it does not 
appear from the évidence that any of the parties, either in 
Philadelphia or Baltimore, knew anything of the movements 
of the vessel except as they were to be inferred from the tel- 
egram. There was no communication with Benizaf by tele- 
graph, the nearest télégraphie station being at Gibraltar, which 
was a day's sail away. 

(5.) As soon as the bargain was concluded, Erickson sent 
to Gregg & Co. for a eharter-party in form. They imme- 
diately sent the draft of one in which the vessel was described 
as "sailed from or loading at Benizaf." This Schumaeker & 
Co. declined to accept on the ground that their agreement 
was for a vessel that "had sailed or was about to sail from 
Benizaf with cargo for Philadelphia." This being communi- 
cated to Gregg & Co. they at once sent forward a new draft 
to meet the wishes of Schumaeker & Co., and using the 
language they insisted upon. This new draft reached Balti- 
more on the second of August, and was duly executed by ail 
parties. This is the instrument, a oopy of which is marked 
Exhibit A, and filed with the original libel. From this it 
appears that in the printed blank which was used there were 
the folio wing words: "Charterers to hâve option of cancel- 
ling this oharter-party should vessel not hâve arrived at load- 
ing port prier to ." Thèse words were erased by draw- 

ing a pen through them before signing. 

(6.) Schumaeker &Co. having ascertained, on the nînth of 
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August, that the steamer passed Gibraltar oùiwàrds from Ben- 
izaf on that day, and beîng theïi satisfied that she would noi 
arrive in time to load either at Baltimore or Philadelphia in 
August, at once set about secnriag another vessel, and on the 
16th got one, which they afterwards loaded at an increased 
cost of freight to them over -what they would haVe been com- 
pelledto pay the Whickham of $1,988.25. It is agreed that 
this new charter vras effected on as favorable terms as it 
oould hâve been in the month of Augiist, and that if Sohu- 
macker & Oo. are entitled to reoover at ail it must be for the 
increase in the cost of freight which they paid. 

(7.) The discharge of the cargo of iron ore from the 
Whickham was completed with dispatch at Philadelphia, 
and on the seventh of September she sailed for Baltimore, 
where she arrived on the 9th, and was tendered Sohumaker 
& Co., nnder the charter, on the llth. They declinedrto 
accept her for the reason that, as they claimed, when the 
charter-party was entered into she had neither sailed nor 
was about to saU from Benizaf, within the meaning of that 
provision in the charter, as understood by the parties. An- 
other charter was then obtainèd, but at a loas to her of 
$é,093.18, as of May 10, 1880. It is agreed that the charter 
was as favorable as any that could hâve been effected, and 
that if her owners are entitled to recover at ail, it must be for 
the above amount as their loss. 

Blackiston d Thomas, for appellants. 

A. Sterling, Jr., Esq., for appellees. 

Waitb, g. J. The only question in this case îs whether, on 
the firstof August, 1879, the Whickham was "about to sail from 
Benizaf with cargo for Philadelphia," within the meaning of 
that term as nsed in the charter sued on. The owners in 
England, having accepted the contract made for them by 
their agents in Philadelphia and Baltimore, are bound by its 
terms jast as their agents would be were they prinoipals. 
The language used must therefore be interpreted, if possible, 
as the parties in Baltimore understood itwhen they were oon- 
tracting. 
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It is concedecl tbat if the Whickham was "about to sail," 
giving that phrase the effect it was intended to hâve, Schu- 
macker & Co. tockk the risk of her arrivai in time to answer 
the purposes; but if she was not, that the warranty to that 
effect was broken, and her owners must make good the loss 
caused bj the breacb. 

"About" is a relative term. It may indicate one thing 
•when applied to one state of facts, and another under différ- 
ent circumstances. "Contracts, when their meaning is not 
clear, are to be construed in the light of the circumstances 
surrounding the parties when they were made, and the prae- 
tical interprétations which they, by their conduct, hâve given 
the provisions in controversy." Lowber v. Bangs, 2 Wall. 
737. The prominent fact in this case is that a vessel was 
wanted to load at Baltimore in August. This was brought 
directly to the attention of ail the contracting parties, and it 
was well understood that Schumacker & Co. would not take 
the Whickham unless there was a reasonable probability of 
her arrivai in time. That the charter would not hâve been 
made if it had been known that she could not get away from 
Benizaf until the evening of the 7th is apparent from the fact 
that, as Boon as it was ascertained she did not pass out from 
Gibraltar until the 9th, steps were taken to get another vessel 
in her place. In addition to this, the testimony shows that 
when the parties were making their calculations as to the time 
she would probably reach Baltimore, it was assumed that she 
either had sailed, or, at the latest, would sajl on the next day, 
which' wàs the second of August. It was not supposed that 
her time to Philadelphia would be less than 20 days, and this, 
with a reasonable allowance for unloading, could not put her 
in Baltimore earlier than the 28th or 29th, if she sailed as late 
as the 2d. Her actual time to Philadelphia exceeded the esti- 
mate, but this, if her sailing had been prompt, would hâve been 
at the fisk of the charterers. 

Paroi évidence is not admissible to vary the terms of $, 
written instrument, but, where ambiguity exists, it may be 
given in aid of interprétation to show the facts and circum;- 
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BtancéS in thé mîdst of which the parties were àeting. Thèse 
assutaptions and calcnlations are^facts in the light of ■which 
thié ihdefinlte word is tô be read. Since "a,boût" may meàn 
a longer or shorter period, accordiùg to circiunstàncés, thèse 
circiï'mstanoes tend to show what liinitation the parties put 
npon it in this transaction. 

Another important f act is f ound in the practical interpréta'-' 
tion which the parties have^ by their conduct, put oïl the" 
language they hâve used. Gregg &Go., in Philâdelphia, seem 
to hâve assumed that the vessél would be about to sail f roni 
Benizaf with cargo, -within the meaning of their télégraphie 
authority to Erickson, if shé were there loading, and they 
cbnsequently, in their first draft of the charter-party, de- 
Scribed her as "sailëd or loading at Benizaf." This, how- 
ever, dîd not meet ihe views of Schumacker & Co., and they 
declined to enter into the contract on those ternis, claiming 
tfiat they had agfeed for a vessel that was "about to sail." 
In this way they, in éffect, sàid that, according to their un- 
derstanding of the language upon which they had been act- 
ing, a vessel might not be "about to sail" if she was only load- 
ing at Buch a port as Benizaf, and with such a cargo as she 
was getting there. To this suggestion Gregg & Co. appar- 
ently assented without objection, for they immediately sent 
forward the new charter-party, with their signature affixed, 
in which the vessél was described in accordance with the lan- 
guage' they had used in their telegram to Erickson. Such 
conduct shows clearly that the word "about" was used' ad- 
visedly, as indicating somé shorter period of timé than load- 
ing would necessarily imply. • 

Under thèse circumstances it seems to me clear that the 
parties must hâve understood their language tomean that the 
Whickham had either sailed or was about ready to sail with 
cargo. It is difficult to reconcile any other interprétation 
with the undisputed facts in référence to which the parties 
were acting. Taking this as the effect of the contract, I bave 
had no difSculty in reaching the conclusion that the vessel 
was not in the condition she was represented to be. Her 
carrying capacity was something over 1,100 tons. Hei 
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cargo was îron ore, •which could only be put onboard in a 
particular way, and by hand, without the use of machinery. 
Less than 300 tons were then in, and although the utmost 
diligence was émployed the remainder was not got on board 
until late in the sixth day afterwards. In short, she was not 
more than three-elevenths loaded, and the time of finishing 
was Bubject to ail the contingencies of wind, weather, labor, 
and boats incident to an open roadstead on the northem 
coast of Africa. Certainly in this condition she could not be 
considered as ready to saU. At most she was only loading, 
with the time of her sailing to a great estent uncertain. It 
is true that the term "about" implies in such a connection the 
lapse of some time, but not enough, as it seems to me, in this 
case, to enable the vessel to do what was required of her to 
put herself in a condition to sail with cargo under her charter 
from Benizaf to Philadelphia. 

It foUows that the original libellants are entitled to recover, 
and that the cross-libel must be dismissed. A decree may be 
prepared accordingly. 

CONOLTTSIONS OP lAW. 

1. That the Whickham was not about to sail from Benizaf 
on the first of August, within the meaning of that term as used 
in the charter-party. 

2. That Schumacker & Co. are entitled to recover irom the 
défendants to their libel thesum of $1,988.25, and the inter- 
est thereon from September 11, 1879. 

3. That the cross-libel of T. H. Davidson and others must 
be dismissed. 
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Smith ». MoKat and othera. 

{Circuit Court, E, B. Miehigart. November 9, 1880.) 

1. REMOTAii— Pétition— Parties —AcT of Mahch 3, 1875, 4 2, Fieot 

CiiAUSB. — The flrst clause of the second section of the renioval act of 
March 3, 1875, relates only to cases in which there is a single, indivisi- 
ble controversy, and in which aU the individuals upon the moving 
side are neceseary parties to such controversy. In such case ail of tbs 
individuals upon such side must unité in the pétition for removal. 

2. Same— Same— Same— Act op Maboh 3, 1875, J 2, Second Clause.— Tho 

second clause contemplâtes cases in which there are persons wbose 
présence is not necessary to the détermination of the main contro- 
versy ; in which case either one or more of their co-parties may péti- 
tion for removal, though ail be citizens of the same state. 

8. Bamb— Same — Bamb. — Hence, where A., a citizen of New York, sued 
B., C, D., E., and F., citizens of Michigan, and B. flled a pétition for 
removal, alleging that the controversy was whollybetween the plain- 
tlff and B., C, D., and B., and that F. was not a necessary party to the 
trial of such controversy, A«id, that the case was properly removed. 

Motion to Eemand. 

This was an action of replevîn orîgînally commenced in the 
etate court by John L. Smith, a citizen of the state of New 
York, against John McKay, Eugène Eobinson, Jesse H. Far- 
rell, Henry Eose, (impleaded as John Doe,) and J. P. John- 
Bon, ail citizens of the state of Michigan. The pétition for 
removal was made by défendant McKay alone, and set forth, 
în addition to the other material allégations, that he was "a 
citizen of the state of Michigan; that Eugène Eobinson, 
Jesse H. Farrell, Henry Eose, (impleaded as John Doe,) were 
and are also citizens of the state of Michigan, and that the 
controversy in said suit is and the issues are whollybetween the 
plaintiff, the petitioner, and the other défendants above named; 
that the said défendant J. P. Johnson is not a necessary party 
to or in the trial of said controversy or issues, or any of them, 
and said Johnson also was and is a citizen of the state of 
Michigan." Motion was made to remand upon the ground 
that only one of the défendants petitioned for the removal. 

Beakes à Cutcheon, for motion. 

Moore é Ganfield, for petitioning défendant. 

T.4,no.5— 23 
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Bkown, D. J. This suit was removed under the second 
section of the act of March 3, 1875. This section proyides 
for the removal of suits between citizens of différent statea 
in two classes of cases: First, cases in whieh there shall 
be a controversy between citizens of différent states, in which 
case "either party" may remove the suit into the proper 
circuit court; second, cases in which there shall be a contro- 
versy "between citizens of différent states, and which can be 
fuUy determined as between them," in which case "either one 
or: more of the plaintiffs or défendants actually interested in 
suèb iîontroversy may remove said suit to the circuit court of 
the United States." --• 

In construing the first clause of this section it bas been 
upiformly held that the words "either party" conrprehend ail 
the individuals upon one side of the contfoversy, and that ail 
Buch individual parties must unité in the pétition. The Re- 
moval Cases, 100 U. S. 457; C. é St. L., etc., B. Ce. v. Ma- 
comb, 9 Eep. 569; Ruckman y. Palisade Land Co. 1 Fed. Eep. 
367; In re Fraser's Estate, 6 Eep. 357; National Bank v. 
Dodge, 25 Int. Eev. Eec. 304. ' 

Thèse décisions were a mère application to the actof 1875 
of the rule which had obtained with référence to removal 
under previous açts. Under the judiciary act of 1789 it had 
been well established that ail of the défendants must unité 
in- a pétition for removal. Smith v. Bines, 2 Sum. 338 ; 
Beardsley v. Terrey, 4 Wash. 286; Ward v. Arredondo, 1 
Paine, 410. 

The second clause of section 2, under which the removal of 
this case must be supported, if at ail, was undoubtedly in- 
tended to apply to a différent class of cases from those men- 
tioned in the first clause; otherwise the firat clause is unnec- 
sary. The first clause, as well as the second, contemplâtes a 
controversy wholly between citizens of différent states, and 
whieh can be fully determined as between them. But it would 
not be consonant with sound principles of consti^uction to say 
that both of thèse clauses meant the same thing, and gave the 
parties the option of petitioning jointly or severally. The sec- 
ond clause evidently contemplâtes not only a controversy 
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whoUy between citizens of différent staies, and •whieh can be 
fuUy determined as between tbciû, but the existence of other 
plaintiffs or défendants who are not necessary to such con- 
troversy. We understand this to be conceded by bbth sideâ. 
Tbe real question is wbether such other plaintiffs or défendants 
shall be citi&ens of différent statêS from the other co-plaintiffs 
or co-defendants. The plaintiff iti this case insists that, inas-' 
Dauch as ail of the défendants are citizens of the state of Mich- 
igan, they must ail unité in the pétition, and that it céuld 
only be upon the hypothesis that Johnson, whose présence is 
not necessary to this controversy, is a citizen of the same state 
with the plaintiff. That would entitle one or more of the 
other défendants to remove the case under the second clause. 
On the other hand, it is claimed that the first clause only 
applies where ail of the défendants are necessary parties to 
the controversy, in which case if is admitted that ail must 
join ; but that, if there is a défendant who is not a necessary 
party to this controversy, the other défendants, or either of 
them, may pétition for the removal, although such non-inter- 
ested défendant may be a citizen of the same state with them-- 
selves. It is very probable thatj in enacting this section, the 
législature had in mind the existence of défendants whose 
citizeuship would prevent a removal of thé case by the other 
défendants;, but' the languageof the act bears no such cori- 
struction. 

The fact that the more interested défendant shall be a 
citizen of the same Btate with thé plaintiff, or of aiiy other 
state than the other défendants, is nowhere Buggested in' that 
clause, and any such construction would require us to interpo- 
late words which are not there found. 

Such a restriction is found in the removal act of 1867, (Eev. 
St. § 639, subd. 2.) By this subdivision a removal is provided 
for when the suit is by a citizen of the state wherein such suit 
is brought against a citizen of the same state and a citizen 
of another state, in which case it may be removed, as against 
such citizen of another state, upon bis pétition; if, so far ae 
it relates to him, the suit is brought for the purpose of 
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restraining or enjoining him, or is Çi suit in wliîcîi tliere can 
be a final détermination of tiie aontroversy, sofar as concems 
hina, without the presence,pfthe other défendants as parties 
in the cause, Now, if the sçoond clause of the second section 
of the act of March 3, 1875, was intended to coyer cases of 
tbis kind, it would hâve been natural and easy to repeat the 
language of the act of 186,7. Instead of that, however, we 
find that it is only necessary that there shall be a controversy 
■whpUy between citizens of différent states, and which can be 
f uUy determined, as between them, without the présence of 
other plaintiffs or défendants who may bave been joined with 
them as parties to the case. If it were otherwise, then the 
présence of the îmnecessary défendant, who might be unwill- 
ing to hâve the case removed, could in any case prevent suoh 
removal. 

Upon a careful reading of this section I bave concluded 
that the first clause relates only to cases in which there is a 
single indivisible controversy, and in which ail the individuals 
upon the moving aide are necessary parties to such con- 
troversy. In such case ail of the individuals upon such side 
of the controversy must unité in the pétition. The second 
clause contemplâtes cases in which there shall be parties 
whose présence is not necessary to the détermination of the 
main controversy, in which case either one or more of their 
co-parties may pétition for removal, even though ail be citizens 
of the same state. 

This is the case set forth in the pétition for removal in thia 
cause, and the motion to remaud must, tberefore, be denied. 



BEHB V. CONNZCTICUT UUT. LIFE INS. 00. 357 

Behb T. CoNNEOTiOBT Mut. Life-'TN3. Co. 

{Ovreuit OùurtfW, D. Tennessee. , 1880.) 

L New Tbial— Charge of thb Cotot— Weight of TESTnioinr.— The 
court may comment on the facts, but, in doing so, should be careful 
not to assume to décide the matter of fagt^itself, nor to take from the 
jury the right of weighing the évidence and determining ita force and 
eHéct to prove the entire issue. Therefore, an instruction which, in 
Beeking to explain the meaning of certain ■ffords or phrases, overlooks 
or ignores aU the proof offered by the other side,and calls the atten- 
tion of the jury only to the strong features in the party's own favor, 
■was propefly" refused as a charge upon the weight of testimony, and a 
new trial should not be granted for such refusai 

S. Evidence — ^Estoppbl bt a Sworn Statement — Rule Stated.— It ia 
misleading a jury to call the rule of public policy whicli ooncludes a 
party from contradicting her oath deliberately made, in the course of 
judicial proceedings, an estoppél. ît is an established rule of évidence 
in Tennessee that such an oath, made with a wilfiil intention to swear 
falsely, cannot be contradicted ; but it does not operate as an estoppél 
unless the opposite party has acted upon it, or been prejudjced by it, 
in whicn case it cannot be contradicted at ail, however innocently 
made. Where, however, it does not assume the character of a techni- 
cal estoppél, the jury may flnd the truth from the proof at large, if 
the party shows satisfactorily that the oath was not made with the in- 
tention to swear falsely. 

Motion for New Trial. 

The plaintiff having sued the défendent Company on a pol- 
icy of life insurance, and procured a verdict and judgment for 
$2,881, the défendant movèd for a new trial. The defence 
was that at the time the policy issued the life assured, con- 
trary to the warranty in the policy and application, was ad- 
dieted to the use of spirituous liquors; that after it issued he 
acquired the habit of intempérance so as to impair his health or 
produce delirium tremena, and that he committed suicide by 
drowning. Prior to the death of her husband the plaintiff filed 
in the proper state court a pétition for divorce, on the ground 
of habituai drunkenness, in which she stated that her husband 
had been tôt four years an habituai drunkard and for two years 
Bubject to mania a potu. This pétition, being sworn to, was 
introduced in évidence by the défendant company against the 
plaintiff, and, if true, conclusively established that he was a 
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drnntard at the time the policy issued, and had subsequently 
had mania a potu, which, it was proved, is synonymous with 
delirium tremens. Being introduced as a witnesa on this trial, 
she swore that the facts stated in the pétition for divorce were 
not true, and that her husband had never acquired habits of 
intempérance until after the policy was issued; and much 
proof was introduced on both aides tending, in behalf of the 
plaintiff, to corroborate her présent statement, and, in behalf 
of the défendant, that made in the pétition for divorce. In 
attempted explanation she introduced proof of her being a 
foreigner, born and educated in France, and having an im- 
perfect knowledge of our language ; that she was in great dis- 
tress mentally; was rendered, both herself and children, 
wretched by the habits and conduct of her husband, as well 
as being reduced to want and suffering. She swore that it 
was a mistake she made in telling her lawyer that her hus- 
band had been so long a drunkard; that the lawyer wrote the 
pétition, and she swore to it without knowing the force and 
effect of the words used, or detecting the mistake. 

The lawyer swore that the husband was his own relative; 
that. he and other friends advised the application for divorce, 
and was told by her that the facts were as stated in the péti- 
tion, except that, having seen the ravings of the husband, he 
himself named it mania a potu, and thought it was such. He 
further said that the language of the pétition was his own, but 
that he read it over to her and she swore to it. He also testi- 
fied that of his own knowledge the husband was a temperate 
man in 1869, when the policy issued, and it did not occur to 
him, at the time he wrote the pétition for divorce, that the fact 
of his being a drunkard as far back as the pétition stated was 
not true. There was much otlier teatimony pro and con upon 
this and ail the issues made by the pleadings, but it is suf- 
ficiently stated above to indicate the points made upon this 
motion for a new trial. 

Among other things the court cùarged the jury as follows: 
"If you bolieve the facts stated in the pétition for divorce to 
be true, it is an end of this case and the plaintiff cannot 
recover. It provea, if trae, conclusively, that the life assured 
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was addicted to habits of intempérance ut the time the policy 
was issued, and that he subsequently had delirium tremens. 
But if you find there is évidence tending to show that the facts 
stated in that pétition are not true, or only partially true, the 
question then arises, what force and eSect shall you give to 
the pétition? It is oontended by the défendant cotapany that 
Mrs. Bëhr, the plaintiff hère, cannot gainsay it; that she is 
estopped to deny it, whether true or fals'e. ' There is, undoubt- 
edly, a principle of law which holds one to his oath, whether 
it be true or false, very rigidly under certain circumstances. 
If one swear falsely to a state of facts, and you act on it, so 
that if he be allowed to deny it you are prejudiced, it is an 
estoppel, and he will not, under any circumstances, be allowed 
to deny it, no matter how innocent he be. But there is no 
évidence in this casé that the défendant coinpany bas in any 
way been prejudiced by this oath of Mrs. Behr to the pétition. 
The Company bas not acted on it, nor suffered by it, and I do 
not think the rule of estoppel applies to it for that reason. 

"But there is a further principle of law to be considered, 
which may apply, and it is for you to détermine how the faet 
is in this case. It is a rule of public policy that if one wil- 
fully and deliberately swears falsely, whether anybody acts 
on it or not, or is prejudiced or not, he cannot be heard in a 
court of justice to swear to the contrary when his interest 
demands that he shall change his oath. But if he bas inad- 
vertently or mistakenly sworn to a state of facts which he 
now says is not true, and he proves to your satisfaction that 
he is innocent of the offence of infentional false swearing, you 
may look to the proof at large and say how the facts really 
are. If, therefore, you find from the facts in this case that 
Mrs. Behr has explained sàtisfactorily to you how she came 
to make an oath which she now says is not true, and you are 
of opinion that she is innocent of making a wilfully and 
deliberately false oath to obtain a divorce, then, and only 
then, will you be allowed to look at the other proof in the 
case. That is the first question for you to détermine. If 
you find it against her she cannot recover. 

"But, assuming that you hâve determined that question in 
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her favor, then you may look to ail the proof, including her 
admissions in that pétition, and say how the truth is. Ad- 
naissions under oath, made with a knowledge of tiie facts, are 
the very highest order of testimony and deserve great weight 
at your hands. You are to look to the admissions in the 
light of the Burrounding cireumstances ; to her condition men- 
tally ; to the nature and character of her means of informa- 
tion; to the fact that the document is a légal proceeding, 
drawQ by a lawyer and read over to her by him ; to the es- 
tent of her understanding of the language used; to the object 
and character of the pétition itself, and to every fact and cir- 
cumstance found in the proof adding strength to or detract- 
ing from the sworn statement, and say what weight you will 
give to it under ail the circumstancea. Having thus weighed 
the admission, you will in the same -way look to the other 
proof in the case, weigh it in the same manner, and say 
whether the facts be as the plaintifif now claims them to be, 
or as the défendant says they are. If you find that Behr, the 
deceased, was, at the time he took out the policy, addicted to 
the use of ardent spirits, the plaintiff cannot recover; or, if 
you find that he subsequently acquired the habit of intem- 
pérance, so as to impair his health or produce delirium tre- 
mens, she cannot recover." 

The court also refused to give the foUowing charges asked 
by the défendant company, viz. : 

"Ordinarily, a party having made a sworn statement of facts 
in the course of a judicial proceeding, (as, for instance, such a 
statement as is made in the pétition for divorce filed by Mrs. 
Behr, and given in évidence in this case,) is absolutely bound 
by such statement, and estopped from showing that such 
statement was not true. This doctrine has its foundation in 
the obligation under which every person is placed to speak 
and act according to the truth, and in the policy of the law 
to suppress the mischief s that would arise if men were per- 
mitted to deny that which, by their solemn and deliberate 
acts, they bave declared to be true. The conclusive effect of 
such statements can only be obviated by clear proof that 
they were made inconsiderately or by mistake. 
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"If the statementswere made deliberately, as if the facts were 
communicated to counsel with a view to be incorporated in a 
pétition for a divorce, and that the pétition, after being pre- 
pared, was read over to the party by her counsel, and then 
adopted and sworn to, they cannot bë said to hâve been made 
inconsiderately. If the facts were peculiarly within the Per- 
sonal knowledge of the party making the statements, and if 
she was not ignorant in regard to the truth or falsehood of 
the facts, then the sworn statements cannot be said to hâve 
been made by mistake. A mistake, to bave the effect of 
removing the estoppel, must, at ail events, be an innocent and 
excusable mistake — arising from imperfect knowledge or infor- 
mation. If the party knows the facts and misstates them, 
the estoppel concluded her from showing that her statement " 
was untrue. It is not sufficient to prove that the sworn state- 
ment was untrue. There must be some satisfactory reason 
shown why the truth was not stated in the first instance, and 
the reason shown must be sufficient to establish the fact that 
the misstatement was innocently made, under excusable igno- 
rance of the actual facts." 

Humes ê Poston, for plaintiff. 

Estes é Ellett, for défendant. 

Hammond, D. J. The errors assigned on thîs motion are 
that the idea of estop^eZ was carefuUy excluded from the jury; 
that the conclusiveness of the sworn statement was made to 
dépend whoUy upon whether or not the plaintiff had been 
guilty of the offence of wilful and deliberate false swearing, 
and the court refused to explain, as aaked by the instruction, 
what is meant by "inconsiderately" and "by mistake" mak- 
ing a false statement. It seems to me that so much of the 
instruction as sought to explain the meaning'of the words 
"deliberately" "inadvertently," and "by mistake" is askingthe 
court to take from the jury certain questions of fact in the 
case, and to détermine them as a matter of law. It is cer- 
tainly oharging the jury upon the weight of the testimony, 
and expressing an opinion by the court that, under the cir- 
cumstanoes stated in the instruction, the sworn statement 
was amde deliberately, and not inconsiderately and by mis- 
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take. The court may comment on tlie facts to aid tlie jury 
in reaching a just conclusion, but sliould be careful, in doing 
so, not to assume to décide the matter of fact itself. Farm- 
ers' Bank v. Harris, 2 Humph. 311 ; Burdell v. Denig, 92 U. 
S. 716; Life Ins. Co. v. Baker, 94 U. S. CIO. 

The charge refused overlooks the proof for the plaintiff, 
and, calling the attention of the jury to the strong features in 
the defendant's favor, asks the court to say to the jury that 
there was délibération in making the statement, and no inad- 
vertence or mistake. It is not compétent for the court, where 
there is évidence tending to prove the entire issue, although 
it is conflicting, to give an instruction -which shall take from 
the jury the right of weighing the évidence and determining 
its force and effect. Weightman v. Washington City, 1 Black. 
39, 49 ; Greenleafy. Birth, 9 Pet. 292; Crâne v. Morris, 6 Pet. 
698, at p. 617; Lucas v. Brooks, 18 Wall. 436. 

It is very difScult in some cases to détermine whether an 
instruction is on the facts or the law of a case, and its cor- 
rectnesa must dépend on the phraseology used; but where 
the jury is instructed as to what their verdict shall be on the 
particular point, it is a direction on the effect that they shall 
give to tbe évidence. Tracey v. Swarto.ut, 10 Pet. 80. 

A careful reconsideration of this charge strengthens the 
conviction I entertained at the time it was refused, that it is 
a partial statement of the facts, accompanied with an expres- 
sion of opinion by the court as to the effect of those partic- 
ular facts upon the gênerai fact in dispute — namely, whether 
Mrs. Behr made her statement under oath deliberately, and 
without inadvertence or mistake. The charge was therefore 
properly refused. 

The other errors assigned proceed upon the theory that the 
pétition for divorce was an estoppel, and the court erred in 
not saying so to the jury. Undoubtedly the suprême court of 
Tennessee, in Hamilton v. Zimmerman, 5 Sneed, 40, 47, calls 
tbe principle which concludes a party by bis sworn statement 
erroneously, I think, when applied< to a case like this, an 
estoppel; and the subséquent cases, foUowing the language of 
that case, continue, to call it so. Cooley v. Steele, 2 Head, 
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605, 608 ; Tipton v. Powell, 2 Cald. 19, 23; McCoy v. Pearce, 
Thomp. Cas. 145, 148; Seay v. Ferguson, 1 Tenn. Ch. 287; 
Ament v. Brennan, Id. 431; Nelson v. Claybrodk, (Jackson, 
1880,) MSS. not yet reported. 

But ail thèse cases show that it îs not an estoppel, because, 
with one accord, they say that, "if made inconsiderately or by 
mistake, the party ought certainly to be relieved from the 
conséquences of his error." Now, the distinguishing feature 
of an estoppel is that .under no circumstances can it be averred 
against ; it is not susceptible of explanation and often speaks 
against the truth, and for this reason has been regarded as 
odious. It was given that name "because a man's own act 
or acceptance stoppeth or closeth up his mouth to allège oï 
plead the truth." Bigelow, Estop. 44. Such a sworn ad- 
mission may become an estoppel, as it may, -whether sworn 
to or not, if parties act on it, or -WDuld be prejudiced by it; 
and, perhaps, in cases where no explanation can be given, 
and the party is caught in deliberately attempting to cross 
himself in swearing two contrary ways about the same fact, 
it may, in one sensp, be called an estoppel to hold him to his 
first oath and not permit him to gainsay it. But this very 
case shows that it is misleading to call it so, and because it 
has been done we are now asked to predicate more upon the 
name given than is justified by the cases so much relied on, 
and to extend the principle settled by them far beyond what 
the suprême court ever intended. 

It would make a most odious estoppel to forever hold a 
party to a falsehood, whether any one has been injured by it 
or not. After ail, it is only a question of the force and effect 
of the pétition for divorce as a part of the proof, and when 
once it is admitted that, under any circumstances, the con- 
trary can be shown, it cannot be called an estoppel; and it 
seems to me to be giving the adverse party an unfair advah- 
tage to call it so, and likely to mislead thé' jury to the détri- 
ment of One who may be innocent of false sWeâring. In 
déférence to thèse cases, which hâve established a rule of 
évidence binding on this court, as well as ail others in Ten- 
nessee, I charged the jury that the plaintiif hère was bound 
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by lier oath unless she could show, to the satisfaction of the 
jury, that she had not wilfuUy made a false oath in the first 
instance. This is ail that the cases cited mean, in my opin- 
ion, a-nd ail else that is claimed for them is based upon an 
inference drawn from the use of the word "estoppel." I hâve 
found none, and doubt if any cases elsewhere will support the 
doctrine that a man is ever bound by a false oath so that he 
cannot show the truth as between himself ànd others who are 
strangers, and hâve been neither injured nor prejudiced 
by the original f alsehood. 

The genoral rule elsewhere is not in accordance with the 
Tennessee cases. 1 Greenl. Ev. §§ 210-212. But in the 
charge I gave to the jury I hâve followed the cases strictlyin 
ail except calling the principle enunciated an estoppel. It 
is immateidal by which name it is called, perhapSj, but more 
was sought to be implied, fçopa the word than the cases them.- 
selves justified, andit seemed to me necessary to. diso.ard it 
as misleading. In, vie^^ of what was actually said to the jury 
on the Bubject, it seems to me that no error was committed 
of whic.h: the défendant can complain. : 

Thç factthat the jury were told that they could not lookto 
the proof at large unless they acquitted the plaintiff of any 
intentional and wilful false swearing, it is argued, called for 
a trial as if upon an indictment for perjury, and the jury 
were led to believe that they would, by finding against her. 
substantially fasten upon her the odium of perjury or false 
swearing, and were thereby led to préjudice the defendant's 
case by giving more effect to the plaintiff 's proof than they 
should hâve done, and less to that of the défendant than they 
would hâve done if they had been told that they must simply 
détermine whether she had made the oath deliberately and> 
with full knowledge of the facts, or under circumstances 
showing that she made it inadvertently or by mistake. 

There is much force in this objection to the charge, and it 
illustrâtes the inconvenience of applying the analogy of estop- 
pel to the mère process of weighing testimony. The cases 
cited ail show that there is a preliminary question to be tried, 
namely, whether there was an innocent mistake made. It is 
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tô be deterïnînédwbèlliër the parly BtftU, îû bbêdienbè tb>j^ub- 
lic policy, be précludeJ îrom teontradicting bis original oath. 
He is not to be so prècliicdéd tnless be bas, deliberâtely and 
with full knowledge, taken tbe oatb •witbout inadvettenee or 
mistake on bis part. If be bas done tbis be cannot contra- 
dict or offer proof of others to contradict it. It is in tbe na- 
ture of a penalty, and ti, very serious one, for false swearing. 
It seems to me plain tbat it is proper to sày to tbe jury tbat, 
in trying tbis question, they must find a wilful and deliberate 
false Bwearing to justify them in inflicting it. Notbing less 
sbould work tbe serious conséquence of closing tbe plaintiff's 
moutb, so tbat, altbougb ber busband bad been, in fact, a 
drunkard for only a year, for example, sbe must stand by ber 
false statement tbat be bad been sucb for four years, and 
tbereby lose a policy to wbicb tbère is no defence if sbe could 
sbow tbe trutb. 

Tbe cbarge given is a,pecessary resuit of tbe doctrine 
invoked, àiid tbe law of tbés^ Cases, in my opinion, requires 
tbat tbis concfusp)ene^8 of.the false oatb sballnot obtain unless 
tbe public policy against false swearing requires it. I sougbt 
4o avoid tbè effect complained tof in tbe cbarge, by telling tbe 
jury tbat after tbey bad deteriiiined' tbe prèlimiiiàry question 
in f avor of tbe plamtiff, tbey •wouldtAew look at tbç admission 
under oatb as an admission of great weigfat, and détermine 
tbe force and effeCt of it in behalf of tbe défendant. Tbe 
cbarge is very favorable to tbe défendant in tbat respect, and 
I tbink tbe jury understood tbat after tbey bad tned tbe 
question of wilful false swearing, tbey sbould give tbe pétition 
for divorce tbe f ullest weigbt it was entitled to as an admis- 
sion by ber goirig to prove tbe defendant's case. I bave no 
doubt from tbe proof tbat tbe plaintiff did make a mistake in 
swearing tbat ber busband bad been a drunkard four years, 
and tbink it is fairly proved tbat be was a temperate man 
when be took olit tbe policy. Tbe proof is not so clear as to 
tbe estent of bis subséquent babits, but tbe jury bas found 
tbat tbey did not impair bis bealtb or produce delirium 
tremens, and I am satisfied witb tbe ûnding, as also apou tbe 
issue of suicide. 
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- It is plaÎQ, therefore, that, ia this case the plaintiff, in her 
.pétition for .divorce, made statements which were not true, yet 
would defeat her recoyery on this policy. It not is difficult to 
apply the rule of public policy, call it an estoppel if you will, 
to a case ■where the principle of protecting the courts againat 
false swearîng is called for by the facts developed; but, on the 
other hand, when the proof tends to show an unfortunate 
misstatement of the facts, it becomes a matter of serious con- 
eei-nioôo direct the jury that they shall not hold the party 
to the misstatement without a clear case which calls for sueh 
punishment. On the whole, I am satisfied with the verdict, 
and overrule the motion for a new trial. 
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(Circuit Court, D. Califorrda. Novémber 8, 1880.) 

1. AssEssMBîiT — Due Peocbss oi" Law. — Whenever, by the laws of « 

State, or by state authority, a tax, assessment, servitude, or other bur- 
den is imposed upon property for public uses, -whether it be for the 
•whole State or of some more limitecl portion of the community, and 
those laws provide for a mode of coniinning or contesting the charge 
thus iniï)osed iH thé ordinary courts of justice, with such notice to the 
peraon, or such proceeding in regard to the property, as is appropriate 
tp the nature of the case, the judgment in such proceeding cannot be 
said to deprive the owner of his property without due process of 
law, however obnoxioiis it may be tp other objections. 
Davidson v. New Orléans, 96 U. 8. S7, 105. 

2. Samb — SwAMP Lauds— Statutb.of OAiiipoBKiA. — A statute of Califor- 

nia, relating to the réclamation of swamp lands, provided that com- 
missioners should "jointly view and assess, upon eaoh and every acre 
to be reclaimed or benèflted thereby, a tax proportionate to the whole 
expense, and to the beaeflt which would resuit from such works." 
, Edd, that this. provision certainly seemed to requir^ an apportionment 
of assessments according to benefits. 

S. Samb— Samb — Samb— Constbuction.— i7(!Ï<;,/Mrt^er, that the question 
was one of constitutional lâw, arising wholly under the state consti- 
tution, and therèfore concluded by the décisions of the suprême court 
of the state. 
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4. Bamb — 8Ji3Ste~^&AitB~- GoîfTnACT!. — Edd, further, thàt the statuts 
authorizing the assessment in question did not violate the obligation 
of any contract between the United States and California, or the 
United States and her patentées or grantees, or between the state of 
California and purohasers from her, or grantees of the United States, 
or any contract found in the charter of the plaintif^. 

6. Samb— Same— Samb— Same — Qovo Com.— Hdd, furtTier, that the en- 
thorizing the assessments to be coUected in gold coin did not impair 
the obligation of aiiy contract. 
LaneOo.-r Oregon,TW M. 73. 

6. Samb—Same—Samb—" Incident Al Exfbnses."— Ife/d, further, that 

attorney and counsel fées, in prosecuting suits for the recovery of such 
assessments, are " incidental expenses," within the meaning of the 
statute, to be paid out of the, funds raised, although such statute 
makes it the duty of the district attorneys to prosecute such actions. 

7. Districts fob thb Reclamatiou of Bwamp Lands — State of Oal- 

IFOBNIA— POWBE OF LEGISLATURE— SOUECB OF TiTLB TO LaNDS.— 

The power of the législature of the state of California to authorize the 
formation of districts fpr the réclamation of awamp lands within the 
state at the expenseof the lands so reclaimed, is not dépendent, upon 
the source or channel through which the title to such lands came. 

A. G. ÂdamSt F. E. Baker, and W. B. TreadweU, for 
plaintiff. 

W. G. Belcher and I. S. Belcher, for défendant. ; 

■■' Sawyer, C. J. The first point made against the validity of 
thèse proceedings, and elaborately argued, is disposed of by 
the suprême court of the United States in Davidson v. N&w 
Orléans, 96 U. S. 97, in which it is held that "whenevéfi, by 
the laws of a state or by state authority, a tax, assessment, 
servitude, or other burden is imposed upon property for ptib- 
lic uses, "whether it be for the whole state or of some more 
limited portion of the community, and thoae laws provide for 
a mode of confirming or contesting the charge thus imposed m the 
ordinary courts ûf justice, with such notice to the persoia, or 
Buch proceeding in regard to the property, as is approp*iatô 
to the nature of the case, the judgment in such proceeding 
cannot be said to deprive the owner of bis property wîthout 
due process of law, however obnoxious it may be to other 
objections. •. ♦ * It is not possible to hold thàt a 
party bas, without due process of law, been déprived of his 
property, wheîi, as regarda thô issues affe«ting it, hé hasj by 
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the laws of the state, a fair trial in a court of Justice, ao- 
cording to the modes of proceeding applicable to suoli a 
case." With référence to that case the court further ob- 
serves; "Before the assessment could be coUected, or be- 
come effectuai, the statute required that the tableau of assess- 
ments should be filed in the proper district court of the state ; 
that Personal service of notice, with reasonable time to object, 
should be served on ail owners who vrere known and within 
reach of process, and an advertisement made as to those who 
were unknown or could not be found. This was complied 
with ; and the party complaining then appeared, and had a 
fuU and fair hearing in the court of the first instance, and 
afterwards in the suprême court. If this be not due process of 
law, then the words can hâve no definite meaning as used in the 
constitution." Id. 105. 

So, in this case, no property can be taken from the party 
except upon a judgment, after a full hearing in a suit to 
recover the amount of the assessment, in which the legality 
of ail the proceedings is contested and adjudged. That is the 
very purpose of the présent suit, and we are now engagea in 
ascertaining the validity or non-validity of the assessment in 
the regular course of due process of law. The assessment 
does not take the property; it is only taken in pursuance of 
the judgment after a full hearing. The case cited is condu- 
sive on the point. 

The second point relied on by the defence îs that the as- 
sessment was made, and the law authorized it to be made, 
without regard to any known or ]'ust principle of apportion- 
ment, or equality of burden or apportionment. 

I do not under stand it to be claimed that it was not made 
in accordance with the statutory provisions in section 33 
and other sections; but it is claimed that the statute itself is 
unconstitutional and void on the grounds indicated. I am 
not prepared to say that the statute does not require the 
assessment to be so made as to bave some just relation to the 
benefits resulting from the improvement. The provision is 
that the commissioners "shall jointly view and asseas, upon 
each and every acre to be reclaimed ox beue&ted thereby, a 
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tax proportionate to the whole expense, and to the henefit which 
ivill remit from such works." Section 33. This certainly 
seems to reqaire an apportionment aecording-to benefits. But 
suppose it does not require the apportionment to be strietly 
in ail particulars in accordance with the benefits, then this 
point présents a question of constitutional law arising under 
the state constitution; and the décisions of the suprême 
court of the state upon such questions are conclusive upon 
this court when they do not trench upon aiiy of the rights 
protected by the constitution of the United States. Hawes v. 
Contra Costa Water Co. 5 Sawy. 287; Walker v. Stdte Harbor 
Co. 17 Wall. 650 ; Bailey v. Magwire, 22 Wall. 230 ; South Ot- 
tawa V. PerHns, 94 U. S. 260 ; State R. Tax Cases, 92 U. S. 675 ; 
Fairfield v. GaUatin Co. 100 U. S. 47. In Davidson v. New 
Orléans the suprême court says : "It is said that plaintiff's 
property had been previously assessed for the same purpose, 
and the assessment paid. If this be meant to deny the 
right of the state to tax or assess property twice for the same 
purpose, we know of no provision in the fédéral constitution 
•which forbids this, or which forhids unequal taxation by the 
States." Davidson v. New Orléans, 96 U. S. 106. The ques- 
tion, then, resta upon the state constitution as construed by 
the highest court of the state, and those décisions are against 
the défendant. This very point seems to me to be determined 
in Hager v. Sup'rs of Yolo Co., (arising under this same act,) 
47 Cal. 234-5 ; Burnett v. Mayor of Sacramento, 12 Cal. 76 ; 
Emery v. S. F. Cas. Co. 28 Cal. 345 ; and subséquent cases 
affirming it settle this question in this state. 

The next point relates to impairing the obligation of a con- 
tract. I am unable to find any contract, either between the 
United States and Califomia, or the United States and her 
patentées or grantees, or between the State of California and 
purohasers from her, or grantees of the United States, the 
obligation of •which is impaired by the law authorizing the 
assessment in question. Nor do I think there is any contract 
found in the charter of the Eeclamation Distriôt, the obliga- 
tion of which could be impaired, within the meaning of the 
constitution, by reason of the fact that the: âssâssment was 

v.4,no.5 — 24 
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levîed in violation of the provisions of section 7 of the by- 
laws, which provides that "the trustées shall allow no indebt- 
edness to accrue in excess of the amount of assessment 
levied." A similar question seems to hâve been raised in 
Davidson v. New Orléans, and overruled by the state court, 
which ruling v?as sustained by the suprême court of the 
United States. Says the latter court: "If the act under 
■which the former assessment was made is relied on as a con- 
tract against further assessments for the same purpose, we con- 
cur with the suprême court of Louisiana in being unable to 
discover sueh a contract." 96 U. S. 106. 

In case the first assessment proves insuJEcient to pay the 
expenses of a réclamation once inaugurated, the statute itself 
authorizes a second assessment to be made to make up the 
deficiency; and the suprême court, in oneof the cases arising 
under this act already cited, holds such second assessment 
under the act to be valid, ûotwithstanding the provision in 
the by-laws now under considération. 

In my judgment, the authorizing the assessments to be col- 
lected in gold coin did not impair the obligation of any con- 
tract. The states are authorized to require taxes and assess- 
ments to be collected in coin if deemed expédient. Lane Go. 
V. Oregon, 1 Wall. 73. Gold coin is lawful money of the 
country, and is légal tender in payment of debts. The stat- 
ute itself makes no distinction, between it>and other lawful 
money also made a légal tender. 

I need not inquire whether Eeclamation District No. 108 
could successfully set up the statute of limitations to any por- 
tion of its indebtedness. The défendant is not in a position 
to raise the question as a defence to this action. The statute 
mightrun against its patient creditors, while the Eeclamation 
District is earnestly and vigorously pressing its suits to col- 
lect the assessments in order to enable it tô pay its debts. 

The expenses of coUecting the assessments, among which' 
are proper attorney and coùnsel fées in prosecuting suits for 
their recovery,;are, in my judgment, proper "inoidental ex- 
penses," within the meaning of the statute, to be paid out of 
the funds raised ; and the f act that the statute makes it the 
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dutyof district attomeys toprosecute such actions, does not 
jprevent the employment of othér counsel, in the sound dis- 
crétion of the officers of the district, in proper cases, to aid in 
the litigation. Smith v. Sacramento, 13 Gai. 532; HornUower 
T. Duden, 35 Cal. 668-9. This identical point is said, in com- 
plainant's brief, and not denied by défendant, to hâve beeu 
decided by the suprême court of Califôimia, December 29, 
1879, in three cases: Réclamation Dist. No. 108 v. Hickock, 
Same v. Hotvell, and Same t. HoiveU et al. If so, the déter- 
mination is authoritative. 

The suprême court of California hâve settled the questioft 
that, under the '.constitution of California, the législature has 
power to-autborizé the formation of districts for the réclama- 
tion of swamp lands within the state, at the expense of the 
lands 80 reclaimed. Hagar v. Sup'rs Yoh C6. 47 Cal. 223 ; 
People V. Hagar, 52 Cal. 171 ; People v. Réclamation Dist, No. 
108, 53 Cal. 348; Dean v. Davis, 51 Cal. 407. This being 
established, I bave no doubt.of its authority to include swamp 
lands which are dèriyed under Spanish grants, or under any 
other patent from the United States, as well as those derived 
throughtfae stàte under the Arkansas act grantingthe swamp 
lands to the several states in which they are situated. 

The power to reclaim at the expense of the lands no more 
dépends upon the source from or channel through which the 
title came, thah the power to authorize the improvement of 
the streets of a city at the expense of the adjoining property. 
There is nocontract that lands patented by the United States 
upon granta to purehasers, or derived from Mexican grants 
and protected by the treaty, shall be exempt from the bur- 
dens imposed upon other property under the police or the 
taxing powers of the state. The state does not dérive its 
power to reclaim swamp lands from the Arkansas act ; nor 
does it contract by that act not to reclaim other swamp lands, 
or to limit the expense of reelaiming to the proceeds of sales 
of those particular lands. Its power to reclaim is wholly 
indépendant of the provisions of that act. By accepting the 
grant it may hâve imposed upon itself the duty to reclaim 
the lands granted, but it thereby in no way limited its power 
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derived from other sources to reolaim those or any other 
lands. The several swamp-land cases already cited, arising 
Tmder the act in question, also décide that tbe législature bas 
power to include lands held under Mexican grants in réclama- 
tion districts. 

The point that, conceding the power of the législature to 
include the lands of Hagar, held by him under a Mexican 
grant, in a district formed for the purpose of réclamation, 
still it did not in fact so include them by the act of 1868, or 
the provisions of the political code, in question, is distinctly 
decided against the défendant by the suprême court of the 
state in Hagar v. Sup'rs Yolo Co. 47 Cal. 223; People v. Hagar, 
52 Cal. 172. This being a construction of a statute of Cali- 
fornia by the highest court of the stàte,i8 oonclusive uponthis 
court. The last point, that the assessment is void beeause 
not made according to any rule 6f benefits, etc., bas alteady 
been considered under another head, and it is disposed of by 
the authorities already cited. See, particularly, Hagar v. 
Sup'rs Yoh Co. 47 Cal. 2â3-4; People y. Hagar, 52 Cal. 183; 
Davidson y. New Orléans, 6 Otto, 107. No othèn point appears 
tp me to require spécial notice. Ail the questions presented 
in this (Jase, upon which there ever coald bave been gtounds 
for reasonable doubt, are> in my judgment, authoritati)?èly 
settled, either by décisions of the United States, suprême 
éourt or the suprême court Of the state of Califomia. 

, There must be a decree for complainant, in pursnance of 
the prayer of the bill, and it is so ordered. Similar decree 
in the three other cases. 
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BuETON ». The Town of Koshkonono. 

{Oireuit Oowrt, W. B. Wisconsin. , 1S80.) 

1. Statuts op Limitatioiîb — Coupon Attachbd to Bond. — A bond, 

dated January 1, 1857, provided for the payment of interest semi-an- 
nually until the principal was paid. Coupons for such semi-annual 
interest were attached to the bond. Eeld, in an action upou such bond, 
in the state of Wisconsin, that the statuts of limitations had no appli- 
cation to the coupons falling due more than six years previous to the 
commencement of such action. 

Ami/ ▼• Dnbuque, 98 U^ a 470, and Œa/rlce v. lowa OUy, 20 Wall. 583, 
distinguished. - 

2. CoxjpoNB Attachbd to Bond — Interest UpoS Inteeest*— fieJ<i, 

further, that under the laws of the state of Wisconsin, as they existed 
at the time the bond was executed, ail coupons attached to such bond 
should bear interest at the raté bf 7 per cent, from the time they were 
due. ' .1 ; 

i/aier V. J'e/êram, 20 Wis. 64. 

3. Contkact— Obligation— BEMEDY.—Any cnange iii the remedy which 

practically cuts otC a portion of the cause of action, or renders the con- 
tract of less available worth, is as much within the constitutionsl pro- 
hibition as a law wMch strikes directly at thé contract itself . 

jEdîoard» V. £«ar«iy, 96 U. B. 596. '' ■ 

, for plaintiff. 

, for défendant. 



BuNN, D. J. TMb action came on for trial at the présent 
term before the court, a jury trial having been waived by, 
stipulation. The action is upon two railroad bonds, for 
$1,000 each, dated January 1, 1857, issued by the défendant 
town to the Chicago, St. Paul & Pond du Lac Eailroad Com- 
pany, payable in 20 years, with 8 per cent, interest semi- 
annualjy until the principal is paid. Coupons for the semi- 
annual interest are attached to the bond, the first two 
only of which hâve been paid. The défendant pleada the 
statute of limitations to ail those coupons falling due more 
than six years previous to the commencement of the action. 
The case is submitted upon the complaint and answer, and 
there are two questions to be decided — First, is the plea of 
the statute of limitations good ? Second, is the plaintiff entitled 
to recover, under the laws of Wisconsin, interest upon the 
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interest represented by the coupons from the time of falling 
due? 

Upon the first question, I think, the suit being upon the 
bonds them.selves, which in the body thereof provide for the 
payment of interest semi-annually until paid, the statute of 
limitations has no application to the case. The object of 
attaching warrants for the paj-ment of the interest as it falls 
due, is to give commercial character and Talue to the bonds, 
by enabling the holder to detach them for présentation and 
payment when due, or to sell them as commercial paper 
before due; or, if not paid when due, to enable the holder 
thereof to bring a separate action to recover the amount rep- 
resented by them. It is a mère matter of commercial con- 
venience. They a.re part and parcel of the bond itself until 
detachçd therefrom, or separate suit brought upon them. If 
relied upon as an independent cause of action, and a separate 
suit is brought upon them, undoubtedly, the six-year statute 
of limitations might be pleaded. Amy v. Duhuque, 98 U. S. 
470. But the holder is not compelled to bring separate suit 
upon the coupon, but it is optional with him to do so, or wait 
until his bond falls due, as in this case, and then sue for 
principal and interest, basing his action upon the bond, and 
not upon the coupons, or upon the bond and coupons as con- 
stituting one entire cause of action. It seems to me this 
holding is entirely consistent with the case of Amy v. Duhuque, 
àbove referred to, and Clark v. lowa City, 20 Wall. 583. 

Suppose no coupons had beeri executed, and the bond had 
provided, as this now does, for the payment of interest semi- 
annually, the rule would be just the same. An action might 
bé maintained every six months to recover the interest if not 
paid. But no one would suppose it to be necessary to bring 
such action in order to prevent the statute from runriing upon 
the interest, or that it would not be optional with the holder 
to wait until thô bond fell due and recover principal and in- 
terest for the entire time. If theire were no provision in the 
body of the bond itself for the payment of semi-annual inter- 
est, and the plaintifE had to rely upon the couoons, the case 
wonld be différent. 
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The other question I think, upon caref ul considération, 
must also be resolved in favor of the plaintiff. The question, 
like that of the statute of limitations, is one of local law. 
See Amy t. Dubuque, 98 U. S. 470; Crmnwéll v. County of 
Sac, 96 tJ. S. 51. 

The suprême court of Wisconsîn, in Mills v. Jefferson, 20 
Wis. 54, gave a construction to the interest law theretofore 
in force, and at the time of the issuing of thèse bonds in 
force in that state. By that décision thèse coupons drew in- 
terest, at the légal rate of 7 per cent., from the time due ; not 
because coupons for the interest were given, but on the ground 
that, the interest being due and not paid, it draws interest, 
like any other debt that is overdue, when no interest is ex- 
pressly stipulated. This décision was made in 1865. 

It may be that the weight of authority upon thiâ question 
generally is the other way. Certain it is that the authoritiea 
are divided. But such was the law of this state when thèse 
bonds were made, and until chapter 60, Sesa. Laws 1868, was 
enacted. It is claimed that this statute has ohanged the rule 
even as to contracts existing at the time of its passage. Sec- 
tion 1 is as f ollows : 

"It was and is the true intent and meanîng of sections 1 
and 2 of chapter 160 of the General Laws passed in thé year 
1859, and of ail other laws heretofore enacted in this state 
prescribing and limiting thé rate of interest, that interest 
should not be compounded or bear interest upon interest 
unless an agreement to that effect was clearly expressed in 
writing and signed by the party to be charged therewith." 

Section 2 is as follows: "Section 3 of chapter 160' of the 
General Laws of 1859 is hereby amended by adding thereto 
the foUowing: And in the*computation of interest upon any 
bond, note, or other instrument or agreementy; interest shall 
not be compounded; nor shall the interest thereon be con- 
strued to bear interest." 

By the Eevised Statutes of 1878 thê foUowing provision 
takes the place of this statute : 

"Section 1689. * * * * And in the computation of 
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interest upon any bond, note, or other instrument or agree- 
ment, interest shall not be compounded ; nor shall the inter- 
est thereon be construed to bear interest unless an agreement 
to that effect is clearly expressed in writing and signed by the 
party to be charged therewith." 

It should not be inferred that it was intended either of thèse 
statutes should apply to contracts already made, unless such 
a construction be unavoidable. The législature may enact 
new laws or amend old ones for the government of the people 
in the future, but it cannot put a construction upon laws 
ailready existing, and give to Such construction a rétroactive 
effect, so as to overturn a settled interprétation given by the 
court. And to undertake it is to simply confound the législa- 
tive with the judicial function. Cooley's Constitutional Lim- 
itations, 93-6; Reiser v. William Tell, 39 Pa. St. 137; People 
V. Bd. SupWs of New York, 16 N. Y. 431; Salters v. Tablas, 
8 Paige, 338. 

But suppose the first section of chapter 60 be taken as 
évidence of an intent on the part of the législature to make 
the prohibition against reckoning interest upon interest apply 
to past contracts, the question arises, does the law impair the 
obligation of the contract, or does it merely afïect the ques- 
tion of the measure of damages -which is part of the remedy ? 

A judgment rendered in New York, which by the law there 
draws 7 per cent., if sued over in Massachusetts, where the 
rate is 6 per cent., only 6 per cent, will be allowed as dam- 
ages. Barringer v. King, 5 Gray, 9. 

So, if a note given in New York drawîng 7 per cent, before 
and after due is sued in Massachusetts, 7 per cent, will be 
allowed up to the time the note falls due as interest, accord- 
ing to the law of the place where tfae contract is made, and 
6 per cent, after due as the measure of damages in Massa- 
chusetts. So in other states interest is recovered upon a 
contract after due, not as interest by force of the contract, 
but as damages. But, whatever the rule may be elsewhere, 
it has always been in Wisconsin that interest is recoverable 
upon a cuntratct providing for interest until due at the same 
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rate after as before due, upon thé ground of aii împlîed oon- 
tract, and that such is the implied agreement and understand- 
ing of the parties. See Spencer x. Maxjield, 16 Wis. 178. 

If interest after due is reeoverable on the ground of an 
implied contract, then such implied contraet cornes as surely 
within the protection of the constitutional provision as though 
the contract were express. During the first 11 years of the 
life of thèse bonds, to-wit, from 1857 to 1868, the undoubted 
law of the state was that interest should be recovered upon 
the coupons overdue, so that if this suit could hâve been 
brought in 1868, before the passage of this statute, the plaintif 
must hâve recovered according to that law. Now, suppose 
■we say that the statute affects the remedy merely, does it ûot 
affect it in so substantial a manner as to be équivalent to an 
impairment of the contract ? 

I think it must be conceded that it cuts off a material por- 
tion of his cause of action, as it makes a différence of between 
one and two thousand dollars vrhether interest be reckoned 
according to the law ia force when the contract was made, or 
that in force when the trial is had. The distinction between 
impairing the obligation of the contract and changing the 
remedy is very misleading, unless its opération be confined 
where it belongs, within very narrow limits. I take it that 
any change in the remedy which practically cuts off a portion 
of the cause of action, or renders the contract of less availa- 
ble worth, is as much within the constitutional prohibition as 
a law which strikes directly at the contract itself. Other- 
wise it would always be in the power of a state législature 
to practically nullify this great constitutional guaranty. 

The remedy existing at the time the contract is made, as 
entering into the contemplation of the parties at that time, is 
part of the obligation of the contract, and it should be no 
more in the power of the législature to impair that in such a 
way as^to render the contract of less value, than it is to 
impair the contract itself. See Edwards v. Kearszey, 96 U. 
S. 595. 

But I think the statute, if made to apply to past contracts, 
clearly impairs the obligation of the contract itself. But, as 
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I said, a construction making thèse statutes apply to con- 
tracts made before their passage should net be adopted 
unless neeessary, and whatever may be said of chapter 60, 
Laws of 1868, it is no longer in force, having been repealed 
by the Eevised Statutes of 1878, which substitutes the other 
provision above referred to in its place; and as to the last 
provision, which is now in force, though the language is gên- 
erai enough to apply to ail contracts, if such a construction 
would not render the law unconstitutional, it should, I think, 
in view of this considération, if no other, be held to apply 
only to contracts executed after its passage ; and such I hold 
to be the proper construction. 

The plaintiff will be entitled to judgment for the principal 
of the two bonds, and the amount named in the unpaid cou- 
pons thereto attached, with interest at 8 per cent, upon the 
principal from January 1, 1877, the time the bonds fell due, 
and with interest at 7 per cent, upon the unpaid coupons 
from the time they severally fell due. 



Wadsworth ». St. Croix Coxjntt. 
iGireuit Court, W. D. Wiseonain. , 1880.) 

L MimicrPAii Bonds— Boakd of Supbbvisobs. — An act of the législa- 
ture of the State of Wisconsin provided that the board of super- 
visors of the défendant county " shall hâve poTver, by resolution, to 
cause to be issued bonds ******* to an amount not 
exceeding flfty thousand dollars," •' if a majority of the ballots cast " 
by the légal votera in said county " be 'for railroad aid. ' " Sdd, where 
a majority of the ballots cast were " for railroad aid," that it still 
rested in the discrétion of the board of supervisors whether such 
bonds should be issued. 
AapenijoaU v. Cffm'r» ofthe County ofDamess, 22 How. 364 
Town of Coneord v. Savings Bank, 92 U. S. 625. 

Demurrer to Complaint. 

Btinn, D. J. This case stands upon a gênerai demurrer to 
the complainant's bill, The suit is in equity, to compel the 
spécifie performance of an alleged contract on the part of the 
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county to issue bonds toaid in the construction of the Tomah 
& St. Croixj now the West Wisconsin, Railtray. Th© acts and 
parts of acts under whicli the question arises are as follows: 

Genbbal Laws of Wisconsin — 1864— Page 368. 

Chapter S07. 

[Published A.pril 20, 1864.] 

An act to authorize certain counties therein named to aid in 
the construction of a railroad from Tomah to Lake St. 
Croix, by the Tomah & Lake St. Croix Bailroad Company. 

The people of the state of Wisconsin, represented in senate and 
assemhly, do enact as follows: 

Section 1. At the annual town meeting for the élection of 
town officers, to be held in and for the différent towns com- 
prising the counties of St. Croix, Dunn, Cbippewa, Pierce, 
Eau Claire, Buffalo, Clark, Trempealeau, Jackson, Pépin, and 
Monrce, in the year one thousand eight hundred and sixty- 
four, or at any subséquent annual town meeting or gênerai 
élection held in each and any of said towns comprised in any 
one of said counties, the légal voters of said counties, or either 
of them, may deposit ballots, written or printed, in words as 
follows: "For railroad aid," or "against railroad aid." Such 
ballots shall be deposited in a separate box provided for that 
purpose by the inspectors of élection, and such ballots shall 
be considered as the votes of the légal voters upon such ques- 
tion, and shall be counted, canvassed, and returned to the 
proper officers as in other élections, and as provided under 
the élection laws of the state applicable thereto : provided, ten 
days' notice of such submission shall be given by the sheriff 
of said counties, respectively, by po&ting in each town in the 
county, in four public places, a written , or printed notice 
stating that a submission of the question of railroad aid wiU 
be bad. 

Sec. 2. If a majority of the ballots cast in any of said 
counties be "for railroad aid," the cbunty board of super-- 
visors of said county shall hâve pbwer, by resolution, to causer 
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to be îssued bon^s of a dénomination of one bundred dollars 
to one thonsand dollars each, to an amount not exceeding 
fifty thousand dollars for each of said counties, payable thirty 
years after the date thereof, with interest at the rate of seven 
per centum, payable semi-annually in the city of New York, 
at such place as the treasurer of the state shall designate. 
• «»•*•* 

Bec. 8. If, from any cause, the said question is not sub- 
mitted to the electors of either of said counties at the annual 
town meeting, on the first Tuesday of April, one thousand 
eight hundred and sixty-four, it shall be submitted àt any 
élection or town meeting thereafter, when any ten electors of 
said county shall file with the elerk of the county board of 
supervisors a pétition therefor; and, when such pétition is 
thus filed, the said elerk shall give notice of the proposed 
Bubmission of such question in the same manner as notices 
of gênerai élections are now required by law to be given by 
the sheriff. 

Sec. 9. This act shall take effect and be in force from and 
after its passage and publication. 

Approved AprU 1, 1864. 

trENEBAL LaWS OF WlSCONSIN — 1865 — PaGB 380. 

ChapUr 279. 

[Putlished May 20, 1865.] 

An act to legalize the proceedings of certain town meetings 
held in the several towns of St. Croix county. 

The people of the state of WiscoTisin, represented in senate and 

assembly, do enact asfoUows: 

Section 1. The spécial town meetings held în the several 
towns of St. Croix county, on the twenty-second of June, 1864, 
and the canvass of the votes given thereat, under the acts 
passed above, entitled for the purpose of aiding in the con- 
struction of the Tomah & Lake St. Croix EaUroad, and of 
the St. Croix & Lake Superior Eailroad, are bereby declared 
to be légal and yalid in ail respects, as if the said laws in 
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relation to said élections and canvass of votes bad been fully 
and in ail respects complied -vrith. 

Sec. 2. Tbe said board of supervisors of St. Croix county 
are hereby autborized and empowered to issne bonds to the 
amount of twenty-five thousand dollars to each of said rail- 
road companies, in pursuance of said acts, for tbe purposé of 
aiding in tbe construction and completion of tbe same, in tbe 
same manner and witb the like effect as if the said town 
meetings had been legally beld, and the votes properly can- 
vassed under said acts. 

Sec. 3. Tbis act sball take effect and be m force from and 
after its passage and publication. 

Approved April 1, 1865. 

Pbivate and Local Laws — 1873. 

Chajater 116. 

[PublUhed April 5, 1872.] 

An act to repeal a portion of chapter 307 of the General 
Laws of 1864, entitled "An act to authorize counties therein 
named to aid in tbe construction of a railroad, from Tomah 
to Lake St. Croix, by the Tomah & Lake St. Croix EaU- 
road Company." 

The people of the state of Wisconsin, represented in senate and 
assemUy, do enact atfollows: 

Section 1. So much of chaptçr 307 of the General Laws of 
1864, entitled "An act to authorize certain counties therein 
named to aid in the construction of a railroad, from Tomah 
to Lake St. Croix, by the Tomah & Lake St. Croix Eailroad 
Company," as authorizes tbe issue by the county of St. Croix 
and tbe county of Eau Claire of any bonds in aid of the con- 
struction of said railroad, is hereby repealed. 

Sec. 2. Ail acts or parts of acts conflicting witb tbe pro- 
visions of this act are hereby repealed. 

Sec. 3. Tbis act sball take effect and be in force from and 
after its passage. 

Approved May 25, 1872. 
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TJnder chapter 307, Laws 1864, in the month of June, 
1864, a pétition was made and présentée for a spécial élec- 
tion to be held in the several towns of St. Croix county, to 
vote on the proposition for railroad aid to the amount of 
$25,000. A meeting -w&a held, pursuant to call, and a vote 
laken, which resulted in a majority vote in favor of such aid. 
Afterwards, there being some supposed irregularity in the 
holding of the meeting and canvassing the votes, chapter 
279, Laws 1865, was passed. The superviaors never issued 
the bonds as they were empowered to do by the second sec- 
tion of the.act of 1864; and the question is whether the 
transaction of the vote, in connection with the several stat- 
utes, and the fact that the road has been built, constitute a 
contract which the plaintiff has the right to hâve specifically 
performed. 

I think the proper construction of section 2 of the act of 
1864 is that it vests a discrétion in the board of supervisera, 
after a favorable vote has been had, to cause to be issued 
bonds to an amount not exceeding $50,000. If the statute 
had authorized the people to vote the amount, and then pro- 
vided the board might issue the bonds for the amount so 
voted, perhaps it would be the duty of the board to issue the 
bonds, though the law were permissive. But, under this stat- 
ute, the people were only authorized to vote on the question 
of aid either "for or against." They were not authorized to 
vote any particular amount. If they voted for railroad aid, 
then the board of supervisors were empowered to détermine 
the amount, not exceeding $50,000, and cause the bonds to 
be issued. ' ■ 

It seems clear that the action of the board, in fixing the 
amount by resolution and authorizing the issue of the bonds, 
is an essential part of the machinery by which the aid can be 
given; that the law vests, a discretionary power, and that 
until the superyisors make their resolution there is ho con- 
tract. The supervisors, and not the people, are the usual 
•contracting power of the county, and it is not to be presurtied 
that the législature intended to take this power from tîie 
board, unless such intention is clearly expressed. 
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In this case the rote of the people, under thè law, oonferred 
the power on the board to make the contract, but did not 
constitute thè oon tract itself. That power Was still left with 
the board. It is claimed by complainant's counsel, in hift 
argument upon the demurrer, (see page 11, printed brief,) 
that it was held by this court, in WadsiDortk v. County of Eau 
C^ire, that the complaint, which set up substantially thè 
same facts as this, presented a proper case for equitablft 
relief, I do not bo understand the décision of the courtl 
Indeed, the court had no occasion to décide that question. 
Thât -was an. action àt law to recover damages by this same 
plaintiff against the county of Eau Claire, which had voted 
aid under the saine statute, and the supervisors had refused 
to issue the bonds. A demurrer was interposed, and the 
case argued at the June tenn, 1876, before Judges Davis and 
Hopkins, and the demurrer sustained. There was no opinion 
filed, and the record does not disclose the ground of thè 
décision. But it would appear, from the briefs of counsel, 
that th© case was mainly argued and submitted upon the 
question as to whether or not the vote of the people to extend 
aid constituted a contract, in connection with the statute, in 
the absence of any resolution of the board authorizing the 
issue of the bonds. In sustaining the demurrer, the eOurt 
necessarily decided that the complaint did not set up a cause 
of action. How the court might hâve held if the complaint 
prayed for équitable relief we can best judge from what was 
held afterwards, when the same case came. before the court 
in tliat form. If there was à contract with the railroad Com- 
pany to issue the bonds, and a breach of that contract, as 
there assuredly was, if any such contract existed, by a failure 
to issue them, so that an action would lie to enforce a specifi» 
performance, it is difficult to see why an action at law will 
not lie for damages. After the demurrer in the action at 
law was sustainedj the case was discontinued, and an action 
like this commenced, in Deeember, 1876, on the ehancery' 
sida, to compel a spécifie performance of the contract. Tha 
same plea was put in as hère. The case was argued before 
his honor Judge Drummond, at the La Crosse term, in Sep- 
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tember, 1877, and thé démarrer again sustained. An appeal 
from the décision was taken in the spring of 1878, to ths 
snpreme court, and the case is now pending in that court; so 
that, unless the statute of April 1, 1865, legalizing the pro- 
ceedings of the several town meetings in St. Clair county, 
changes the aspect of this oase, the question will appear to 
be res adjudicata in this court ; and suoh I believe to be the 
fact, as I cannot see that the last-named statute helps the 
plaintiff's case. 

It seems clearfrom the title of the statute, as well as from 
the provisions of sections 1 and 2, that the purpose is not to 
levy a tax upon the county or to make a contract for the 
county, but to simply cure the supposed defects and irregu- 
larities in the holding of the several town meetings, under the 
law, and in the canvassing of the votes thereat, so as to put 
the supervisors in the same condition of authority, in regard 
to the issuing of bonds to the extent of $25,000, that they 
would bave been in if the said town meeting had been legally 
held and the votes properly canvassed. To give the act a 
larger meaning would be doing violence to the language of the 
title as well as that of the body of the act itself. 

I think the case of Aspenwall et al. v. Com'rs of the County 
ofDaviess, 22 How. 364, is an authority in point on the main 
question raised by this demurrer. In one important respect 
that case was a stronger one for the plaintiff than this. The 
bonds had been actually isaued and sold by the company to 
parties who had no notice of their invalidity. It is stronger 
in another respect, that the law in that case made it the duty 
of the board of commissioners to subscribe for the stock, if a 
majority of the qualified voters determined in favor of the sub- 
scription. And yet the court in that case, on page 378, say : 
"It is insisted that the contract of subscription became com- 
plète when, at the élection, a majority of the votes was castin 
its favor, and did not require the form of a subscription on the 
books for the stock of the railroad company to make it obligatory 
upon the parties. • • ♦ But the court is unable to con- 
cur in this view. It holds that a subscription was necessary 
to create a contract binding upon the county, on one side, to 
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take and pay the bonds; and upon the other, to tranefer thé 
Btock and receive the bonds for the same. XJntil the sub- 
scription is made the contract is onexecuted^ and obligatory 
npon neither party." 

See, also, Town of Concord v. Savings Bank, 92 U. S. 625. 

Demurrer sustained. 



Shuhway and others v. CHioi.ao & Iowa B. Go. and othera. 

(Cvreitit Gcmrt, 2f. D, lUinot». , 1880. ) 

1. Kemotal— Wakt of Conteoteest. — In a controversy between a rail- 
road and its stockholders, as to the validity of certain shares of the 
railroad stock, the cause cannot be removed to the fédéral court upon 
the application of the holder of such stock, where there is no contro- 
versy as to its ownership. 

Dbummond, C. J. This was a bill filed in the state court 
by several stockholders of the raihroad company for th,e pur- 
pose of obtaining a decree of the court declaring that certain 
shares of stock, issued by the président of the railroad com- 
pany to the Chicago, Burlington & Quincy Eailroad Com- 
pany, were invalid. There was an answer put in by the 
défendants, and, after varions steps taken in the statô court, 
Charles E. Perkins, one of the officers of the Chicago, Bur- 
lington & Quincy Eailroad Company, and a citizen of Iowa, 
made application to hâve the cause removed to this court. 
The usual pétition and bond were filed, and the record ia 
brought to the court and leave asked by the défendants to 
hâve the transcript of the record from the state court filed, 
and the cause entered upon the calendar, on the ground that 
it bas been properly removed from the state court to thia 
court. To this objection is made by the plaintiffs, they in- 
eisting that the cause is not of such a character as it can ba 
properly transferred to this court. ' 

The controversy is as to the validity of 6,640 shares of stock 
of the Chicago & Iowa Eailroad Company. There seems to 
be no controversy as to the ownership of this stock, if valid, 

y.4,no.5 — 25 
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being iç the Chicago, Burlington & Quincy Railroad Com- 
pany^ Admitting tbat there may be a question as to the part 
•.y?hich each of the individual défendants may bave taken in 
any act affecting the validity of the stock, still I do not well 
see how, under the faets ôf the case, and considering the 
questions involved in it, there ean be said to be a contro- 
versy which is wholly between Mr. Perkins, who asks for the 
removal of the cause, and the plaintifs. If it were admitted 
that he took a more active part in any transaction whieh 
■wouid tend to render, or which would actually renier, the 
stock invalid, it is difficult to understand how that m kes it 
a controversy wholly between him and the plaintifts, or be- 
tween the plaintiffs and any one of the individual défend- 
ants. And if it were conceded also that one of the individual 
défendants was the owner of a portion of the stock, and ita 
îrivàlidity was to be determined or ascertained from trans- 
actions in which the défendants participated jointly, I cannot 
see that it should be regàrdëd as creating such a contro- 
versy; but, as bas already been stated, in view of the admitted 
ownership of the shares of the stock, there cannot be said 
to be any controversy existing in the case, which is wholly 
between Mr. Perkins and the plaintiffs, and therefore the 
application which is made to hâve the transcript of the rec- 
ord filed, and the cause entered on the calendar, is overruled. 



Smith ». Town of Ontario. 

(Circuit Court, if. Z>. 2few TorJc. November 9, 1880.) 

1. PoRMBB Adjtjdication-^-EstoppïbIj. — A former adjudication is an es- 

toppel only as to the matters in issue or points in controversy, upon 
the détermination of which the flnding or verdict was rendered. 
OromweU v. Oounty of Sac, 94 U. S. 351. 

2. Bame — "Matteb in Issue" — Définition. — The matter in issue or 

point in controversy is that ultimate fact or state of faets in dispute 
upon which the verdict or flnding is predicated. 
â. Samk — Matteb of Evidence. — Whatever is nierely matter of évi- 
dence becomes of no importance af ter the détermination of the matter 
In issue. 
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4. SAMB—AomîCT.—Therefore, an adjudication that certain bon(fe"rere 
originally issued by the agents of ihs défendant -vrithout authority, 
will preclude the plaintifl from showing in auother action a ratilica- 
tion by the défendant of the acts of his agents. 

Motion for a New Trial. 

C. T. Richardson and Albertus Perry, for complainant. 

W. F. Coggswell, for défendant. 

Wallace, D. J. This motion for a new trial involves the 
single question whether'or not the judgment in the former 
action between the parties concludea the plaintiff upon the 
issnes in the présent sait. 

The former action was brought to recover instalments of 
interest on certain bonds of the défendant falling due April 
1, 1875. The présent action is to recover instalments of inter- 
est on the same bonds falling due April 1, 1876. In the first 
action a verdict for the défendant was directed by the court- 
and judgment was entered aocordingly. The défendant now 
insists upon that judgment as conclusively establishing the 
defenee that the bonds are invalid. 

The complaint in the Ërst action alleged, in substance, that 
the bonds were executed and issued by agents of the de- 
fendant, in compliance with authority conferred upon the 
agents by statute. The answer controverts thèse allégations. 
Upon the trial the défendant moved the court to direct a ver- 
dict for the défendant, upon the ground that the agents had 
issued the bonds without compliance mth the statute in sev- 
eral specified particulars. The court ruled with the défend- 
ant, and ordered a verdict aocordingly. In the présent action 
the same issue is presented by the pleadings, but upon the 
trial the plaintiff proved that, af ter the bonds- had ■ been 
issued, the défendant ratified the acts of the agents in exe- 
cuting and issuing the bonds. In the former action eom'ô 
évidence was given which tended to prove a ratification, but 
the point whether there had been such ratification or not was 
not decided or considered. The précise question now is 
whether the plaintiff is precluded, by the former adjudication, 
from showing that, altbough the bonds weré -originally iSsued 
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by the agents of thé défendant without authority, tlieir aets 
were afterwards ratified by their principal. 

In a récent case, of controlling authority, (Cromwell v. 
County of Sac, 94 U. S. 351,) the rules which furnish tlie test 
whether or not a former adjudication ia an estoppel, havo 
been defined bo explicitly as to remôve the uncertainty which 
bas existfcd in a class of cases as to which there bave been 
many coniiicting expressions. The gênerai rule, that the 
judgment of a court of concurrent jùrisdiction is as a plea, 
a bar, or as évidence conclusive between the same parties upoa 
the same matter, directly in question in another court, haa 
been repeated in ail the adjudications since it was enunciated 
by Lord Chief Justice De Grey in the Duchess of Kingston's 
Case; but many authorities are f ound which déclare that the 
estoppel applies not onjy to points upon which the court was 
actually required to form an opinion and pronounce judgment, 
but also to every point which belonged to the subject of the 
issue, and which the parties might hâve brought f orward at 
the time. Perhaps no more striking illustration of the extent 
to which this doctrine has been carried can be found, than in 
the décisions of the court of appeals of this state, where it ia 
held that a recovery by a surgeon for professional services is 
conclusive in bis favor when subsequently sued for malprac-: 
tice in periorming such services, although the point whether 
the services were properly performed was not presented or 
contested in the former suit. Gates v. Preston, 41 N. Y.: 113; 
Blair v. Bartlett, 75 N. Y. 150. It is unnecessary to refer to 
cases like Davia v. Hedges, Law Eep. 6 Q. B. 687, and Mondei 
V. Steele, 8 Mees & W. 858, which are directly to the contrary 
effect ; but there are expressions of opinion in cases in the 
suprême court prior to Cromwell v. County of Sac, which indi- 
cate that the estoppel extends not only to the matters of fact 
and law which were decided in the former action, but also 
to the grounds of recovery or defence which might hâve been 
but were not presented. Beloitv. Moi-gan, 1 Wall. 619; AU' 
rora v. West, 7 Wall. 106. 

In Cromwell v. County of Sac, howôver, the conolusivenesa 
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of the stoppe! as to ail matters which might'hate Heen liti- 
gated, but were not in fact, is confined to' cases wheré the 
second action is brought upon the eame claim or cause of 
action as that on which the first -was broilght ; and it isheld 
that, when the second action bétween the same parties iâtpon 
a différent claim or demand, thèjudgment in the prior ac- 
tion opérâtes as an estoppel only as to those matters in issue 
or points controverted in the forràer action, upon the déter- 
mination of -which the finding or verdict was rendered. Ac- 
cordingly, it was decided that where the plaintiff had been 
defeated in an action upon coupons of county bonds, upon 
the ground that the bonds were void against the county because 
they had beèn fraudulently issued by the county judge, that 
judgment did not conclude the plaintiff in a subséquent action 
against the county, brought upon subsequently maturing cou- 
pons of the same bonds, in which it was madè to appear that 
the plaintiff was an innocent purchaser of the coupons for 
value and before maturity. The décision prooeeds upon the 
ground that the question whether the bonds were void as 
against an innocent holder, for value and before maturity, 
was not litigated or determined in the former suit, and was 
thérefore open to be litiffated in the second action. 

Accepting Cromwell v. County of Sac as décisive of the doc- 
trine that the former adjudication is an estoppel only as to 
the matters in issue or points in eontroversy, upon the déter- 
mination of which the finding or verdict was rendered, it re- 
mains to apply that doctrine to the présent case. Conced- 
edly, it was not decided that the acts of the agents in issuing 
thfe bonds did not bind the défendant, notwithstanding the 
défendant ratifled the transaction, because the effect of the 
ratification was not considered. But it was decided, upon ail 
the évidence in the case, that the acts of the agents were not 
binding upon the défendant. Now, what was the matter in 
issue or point in eontroversy in that action, within the mean- 
ing of the rules of estoppel ? Cromwell v. County of Sac is an 
authority that in an action where there was no issue as to the 
right of a bona Jide puroliaser to recover upon bonds, that 
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question waa not concluded in a subséquent action by the 
adjudication in the former action. But that case does not 
décide that a former adjudication will not be conclusive upon 
a given question unless the décision turned upon precisely 
the same évidence as that 'which is introduced in the subsé- 
quent action. The doctrine of estoppel becomes of very little 
practical value if, whenever a former adjudication is relied on, 
the former can be distinguished from the second by some 
variations in the évidence. The matter in issue or point in 
controversy may involve a number of minor issues, and it 
cannot be said not to hâve been deeided because some of 
thèse minor issues were not specifically considered. 

The matter in issue has been deûned in a case of leading 
authority as "that matter upon which the plaintifiF proceeds 
by his action, and which the défendant controverts by his 
pleading." King v. Chase, 15 N. H. 9. The issues presented 
by the pleadings may be modified by the proceedings upon 
the trial, as where a defence is withdrawn from considération, 
or where a count in the déclaration is abaaidoned. However 
this may be, the matter in issue or the point in controversy 
is that ultimate fact or state of facts in dispute upon which 
the verdict or finding is predicated. If, in an action upon a 
note, the défendant dénies the exécution of the note, and a 
verdict is found for the plaintiff, the fact that the défendant 
executed the note is established finally for the purpose of ail 
subséquent litigation between the parties. It may be that 
this conclusion was reached upon the considération of varions 
subordinate facts which do not appear in the subséquent 
action, or which stand altered by the case newly presented, 
yet the matter in issue is concluded by the former adjudica- 
tion. So, in an action against a principal upon a contract 
made by an agent, where the défendant dénies the agency and 
the judgment is for the défendant, the fact that there was no 
agency is forever established for the purposes of future 
actions between the parties. It may be that the fact of an 
agency was attempted to be proved, on the trial of the former 
action, by shoning that the défendant had held out the per» 
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Bon as hîs agent, but the conclusiveness of the adjudication 
could not be overthrown in a subséquent action by proof of a 
"written authority wbich was not given upon tbe trial of the 
former action. 

In short, whatever is merely matter of évidence becomes of 
no importance after the détermination of the matter in issue. 
If thèse views are correct it is not difficult to détermine what 
■was the matter in issue or point in controversy in the prés- 
ent case. The issue was whether or not the acts of the agents 
in issuing the bonds were, in fact and in law, the acts of the 
défendant. It was determined that they were not. The point 
in controyersy was not how or whereby the acts of the agents 
became the acts of the principal, but whether they were so. 
The plaintiff sought to establish the issue in his favor by 
showing a statutory authority in the agents. Instead of doing 
this, the plaintiff might hâve shown that the défendant had 
adopted the acts done in his behalf. A subséquent ratifica- 
tion is équivalent to an original authorization. Either mode 
of proving the agency was permissible under the pleadinga, 
and the allégations of the pleadings in that behalf are the 
same in the présent action as in the former one. The 
ultimate fact to be proved was the agency; the manner of 
proving it was merely a matter of évidence. The plaintiff 
can no more be permitted to re-open the matter in issue thus 
settled, by the new évidence which he offered hère, than he 
could be by giving in évidence new or additional facts show- 
ing compliance with the statutory requirements. 

Unless thèse conclusions express the correct view of the 
effect of a former adjudication, it would be wiser to abrogate 
ail the rules which comprise the law of estoppel relating to 
the conclusiveness of former judgments. They are intended 
to give permanence to established rights by ref using to re-open 
controversies which hâve once been tried, and in which the 
parties hâve had fuU opportunity to bring forward their proofs 
and présent the merits of their case. If a controversy once 
tried and determined is to hâve no effect whenever différent 
évidence upon the same matter in issue o»n b« produced, the 
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only practical resuit would be to add to tlie ordinary compli- 
cations of a trial those -whieh would arise by retrying at the 
same time a former controversy also. 
The motion for a new trial is denied. 



Temple and others ». Smith and othera, 

[Oireuit Court, D., Nébratka. November 11, 1880.) 

1. Eemoval-^Assionment of Claimb. — A défendant cannot «cquire the 

right to hâve his cause removed to the fédéral courts by the purchase 
of the interests of his co-defendants.* 

2. SaMB — CoNTBO'VaKST — SEVBRÀIi CrBDITORS — CONTEMPORAKBOUB At- 

TACHMBNT8. — Five scveral attachments were sued out on flve distinct 
claLms, and were ail levied at the same time upon a certain stock of 
goods. Eeld, that the controversy as to the ownership of the stock 
of goods was a single controversy between the pJaîntifls on one aide, 
and ail the attachmeut credito» ut^on the other aide. 

Motion to Eemand. 

, for plaintiffs. 

, for défendants. 

McCeaey, C. J. We hâve consîdered the motion to remand. 
This was a suit brought in the state court — a replevin against 
the sherifï of Saline county to recover possession of a stock of 
goods which the sheriff held under five several writs of attach- 
ment. The sheriff appeared in the state court, and moved 
to substitute the judgment creditors as the real parties in 
interest, and that motion was sustained. Two of thèse judg- 
ment creditors are citizens of this state, one of them is a 
citizen of lowa. After the suhtitution of the judgment cred- 
itors as défendants, the lowa firm appeared in the state court 
and moved to be substituted as sole défendant, alleging that 
they had become the purehasers of the claims. There ia 
nothing'in the record to show that motion was acteduponby 
the state court, but immediately upon ita being filed the non- 

*See Hoyt v. Wright, 4 Fed. Rbp. 163. 
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résident défendants of lowa filed a pétition to remove tlie 
cause to this court, alleging that they had been purchasers 
and assignées of the other défendants. The motion is now 
made to remand by the plaintiffs. 

I bave already decided that an assignée who cbuld not 
originally sue in this court cannot remove the cause from the 
state court. That disposes of this case, except so far as the 
claims of the lowa parties, which they held originally, are 
concerned. They owned one of the five claims upon which this 
attachment was sued out, independently, — a claim which was 
in controversy in this case. It is now insisted, under the 
second section, that, if the whole case cannot be removed, so 
much as related to the claim of thèse non-resident parties 
may be removed. The original controversy hère is between 
the lowa attaching creditors and thèse plaintiffs, but it is not 
wholly between them. The controversy is as to the owner- 
ship of this stock of goods, and that is a controversy between 
the plaintiffs on one side, and ail the attachment creditors on 
the other side. It cannot be said to be a controversy be- 
tween the plaintiffs and any one of the creditors. It follows 
that, if this cause should be removed, there might be con- 
flicting judgments upon this same subject. 

There is another dif&culty. The attachments were ail 
levied at the same time, and they are to be paid out of the 
proceeds of the property. How can this court confer with, or 
act with, any court in making any pro rata disposition of this 
f und ? I do not see how it would be possible to get along in that 
way. Even if both courts should sustain the attachment, we 
could not be inquiring what the state court had done. 

I do not think the controversy is one which can be fuUy 
determined between the lowa parties and other claimants^ 
and the motion to xemand is snstained. 
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Brand V. Unitëd States. 

(Circuit Court, N. D. New lork. November 6, 1880.) 

1. Sending Letters Theouqh Mail — Intent to Defaud — Kev. St. 

i 5480.— Section 5480 of the Revised S ta tûtes provides that "if 
any person haying devised, or intendlng to devise, any sehetne or 
artifice to defraud or be effected by eittier opening, or iatending 
to open, correspondence or communication witli any other person, 
whether résident within or outside of the United States, by 
means of tlie post-office establishment of the United States, or by 
Inciting sucli other person to open communication vvith the per- 
son so desiring or intendtng, shall, in and for eieeuting such 
scheme or artifice, or attempting so to do, place any letter or 
paclcet in any post-office of the United States, or taise or receive 
any therefrom, such person so misusing the post-office establlsli- 
ment shall Be punishable by a fine of not more than $500, and Dy 
imprisoumeiit for not more than 18 months or by both such puu- 
ishments." Held, that the word "or," in the expression "or be 
effected," is a clérical mistake for the word "to," and that the 
expression shouldibe, "to be effected." 

2. CiBCUiT Court — ^Wkit or Eeeoh — ^Act of Mabgh 3, 1879, (20 U. S. 

St. AT I^ARGB, 354.) — ïhe oiily questions that can be reviewed in 
the circuit court upon a writ of error, under the act of March 3, 
18T9, (20 U. S. St. at Large, 354,) relatlng to "criminal cases trled 
before the district court," are those which appear by tlie record 
to hâve beeu decided and duly excepted to in the court below. 

3. RequesT— -Indictment — Stifficienct. — A request to iiistruct tne 

jury that there vpas no évidence in the case upon which there 
could be a légal conviction under the indictmeut, does not raisu 
any question as to the sufflciency of such indlctment. 

4. Sâme— Evidence — Stjefioiency. — The circuit court cannot, on vrrlt 

of error, pass upon the sufflciency of the évidence in the court be- 
low, where the bill of exceptions does not clearly set forth ail 
such évidence. 

5. SaNDifra Lettbbs Thhough Maii.— Intent to Dbpiî.^ud — EyroESfCB.— 

The f act that défendant received letters in answer to an advertisement, 
and the fact that the letter inclosing the advertisement to the news- 
paper in which it was published was in the defendant's handwriting, 
warranted the court in charging, under the circumatances of this case, 
that such facts were évidence that défendant mailed such letter and 
advertisement. 

Uniied States v. Moelke, 1 Fbd. Bep. 426-442. 

Writ of Error under the Act of March 3, 1879. 

Matthew Haie, for plaintiff. 

Martin I. Townsend, Dist. Att'y, for the United States. 
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Blatohfobd, C. J. The plaintiff in error, Brand, was in- 
dicted in the district court under section 5480 of the Eevîsed 
Btatutes. That section provides as follows: "If any person 
having devised, or intending to devise, any scheme or artifice 
to defraud or be effected by either opening, or intending to 
open, correspondence or communication with any other per- 
son, whether résident within or outside of the United States, 
by means of the post-office establishment of the United 
States, or by inciting sucli other person to open communica- 
tion with the person so desiring or intending, shall, in and 
for executing such scheme or artifice, or attempting so to do, 
place any letter or packet in any post-office of the United 
States, or take or receive any therefrom, such person so mis- 
using the post-office establishment, shall be punishable by a 
fine of nôt more than $500, and by imprisonment for not 
more than 18 months, or by both such punishments." It is 
plainthat the word "or," in the expression "or be effected," 
is a clérical mistake for the wôtd "to." The expression 
should be, "to be effected." As it is it is meaninglegs, and 
■with it the whole provision is incomplète. If the reading 
be, "to be effected," the provision is complète and harmon- 
ious. The scheme to defraud is tb be effected by the deviser 
of it opening a correspondence by mail, or by his inciting 
Bome one elae to open such correspondence with him. The 
mistake exists in the original statute, section 301 of the act 
of June 8, 1872, (17 U. S. St. at Large, 323.) 

The indictment contains two counts. The first count 
allèges that Brand, "at Plattsburgh af oresaid, in the district 
aforesaîd, on the sixth day of August, A. D. 1878, knowingly, 
■wrongfully, and unlawf uUy devised a certain scheme and 
artifice to defraud, to be then and there effected by Opening, 
and intending to open, correspondence and communication 
with divers other persons to the jurors aforesaid unknown, by 
means of the post-office establishment of the United States, 
to-wit, the said Anselm P. Brand did then and there know- 
ingly, wrongfully, and unlawfuUy devise a certain scheme 
and artifice to defraud divers persons, to the jurors aforesaid 
nnknown, of divers sums of money, to the jurors aforesaid 
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nnknown, whick said scheme and artifice was- by the said 

Anseliû P. Brand intended to be effected by sending, by 

means of the post-office establishment of the United States, 

to the editora and publishers of the Malone Palladium, a 

"weekly paper published in Malone, Franklin coanty, New 

York, and within the northern district of New York, and 

witbin the jurisdiction of this court, to-wit, one Frederick J. 

Seaver and one Oscar P. Ames, who were, at the time 

last aforesaid, the editors and publishers of the said Malone 

Palladium, the following spécial notice and letter, to-wit : 

'"Spécial Notice.— iPFawfed: A few good young men (those 

from :the country preferred) to go on the road as traveling 

salesmen, to sell a specialty to the grocery -trade. If we can 

get the right ones, will pay them good wages. - Examine sam- 

ples of our specialty. We want plain, temperate, ambitious 

young men, who wiU not abuse our confidence, and who are 

not afraid to carry a 4é-pound sample case and make 60»day 

trips, wben circumstanees rô^uire it,.without gruïnbling. We 

want youio travel by public conveyance. Enclose 25 cents 

with your application, and we will forward you a sample, 

.express paid, and we will say bere tbat we will pay no atten- 

•tion to applicants who do notfeel interest enough to examine 

sample fîrst, and be your own judge as to your fitnèss for the 

work; others need not apply. Addresa A. B. Fritz & Co., 

care Cumberland House, Plattsburgh, New York. August 

6, 1878.' 

'"Plattsbuegh, August 6, 1878. 

•' ' Dbab Sib : Enclosed please find two dollars, as part pay- 
ment for publishing the witbin notice for two months. We 
ehall be in your place September Ist or 2d, and will call and 
see you and settle same. Please send us a paper, with 
above notice, to this place, care of Cumberland House, and 
oblige A. B. Feitz & Co.' 

"And he, tbe said Anselm P. Brand, did then and tbere 
knowingly, wrongf uUy, and unlawf uUy send said spécial notice, 
by means of the post-ofiîce establishment of the United States, 
to the said Frederick J. Seaver and Oscar P. Ames, editors 
and publishers as aforesaid, by depositing in the post-office 
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of the United States, at Plattsburgh aforeéai^, said spécial 
notice and letter, he, the said Anselm K Brand", thein and there 
intending to cause said spécial notice to be published in said 
Malone Palladium, and ciroulated through the mails of tha 
United States by means of the post-ofSce establishment of the 
United States, which said spécial notice was then and there 
a scheme and artifice to defraud divers and sundry persons, 
to the jurors aforesaid unknown; and which said spécial notice 
■was, at Malone aforesaid; by the said Anselm P. Brand, there- 
after, to-wit, on the fifteenth day of August, A. D. 1878, know- 
ingly, wrongfuUy, and unlawfuUy caused to be deposited in the 
post-office of thô United States, to-wit, in the post-office at 
Malone aforesaid, he, the said Anselm P. Brand, then and 
there intending thereby to open communication, by means; ôf 
the post-office establishment of the United States, .with divers 
persons to the jnrors aforesaid unknown, he, the said Anselm P. 
Brand, then and there, by such means, knowingly, wrongfulJy, 
«nd unlawfully contriving and intending to defrand said per- 
sons, contrary,". etc. .;;:!■ 
The second count allégea that'Brànd, "on the fifteenth dày 
of Augustj A. D. 1878, at Màlona, in the county of Franklin, 
juid state ofNew York, and northem district of New York, 
and within the jurisdiction of . this court, knowingly, wrong- 
fully, and unlawfully did canaéto be deposited ih thé post- 
office of the United StateSj to-wit, in" the post-office ai 
Malone, aforesaid, a certain 'spécial notice' in: the words 
and figures foUowing, to-wit, [as in the first coûnt,] iwMfih 
eaid spécial notice was then and there, by the said Anselin 
P. Brand, caused to be signed at the end thereof aB fol- 
lows, 'A. B. Fritz & Co.,' and which said spécial notice waa 
then and there, by the said Anselm P. Brand, caused to be 
addressed to divers persons, to the jurors aforesaid unknown, 
intending thereby to open communication with said persons, 
and intending thereby to incite said persons to open com- 
munication with him, the said Anselm P. Brand, he, the said 
Anselm P. Brand, then and there, by such means, knowingly, 
wrongfuUy, and unlawfully contriving and intending to 
defraud said persons, contrary," etc. 
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This case îs before the court on a writ of error, allowed 
under the provisions of the act of March 3, 1879, (20 U. S. St. 
at Large, 364.) 

The record states that, on a trial on a plea of not guilty of 
the offences charged in the indictment, the défendant was 
found guilty of the offences charged in said indictment, and 
was sentenced for said offences to be imprisoned in the 
Albany county penitentiary for the term of one year, and to 
pay a fine of $250. The return io the writ, in addition to 
the record of judgment and the minutes of the trial, contains 
a bill of exceptions taken by the défendant. There is no 
assignment of errors, nor any statement of any exceptions 
.except Buch exceptions as are found in the bill of exceptions. 
There is no statement of any objection having been taken in 
the court below to the indictment, by demurrer or otherwise, 
either as to form or substance, or of any motion to quash it, 
orof any motion there in arrest of judgment. There is not, 
in the bill of exceptions, any statement of any question hav- 
ing been raised as to the indictment. Nevertheless, the 
défendant on this writ of errûr raises the question as to the 
Buffioiency of the indictment. He contends that the indict- 
ment charges no criminal act; thatitis not enough to allège 
an intent to defraud; that no facts are stated, which, if 
proved, will support the conclusion averred, that the deposit 
of the notice in the post-office was in pursuance of a scheme 
to defraud; that the notice and the letter are harmless and 
innocent if issued in good faith ; that it is not averred that 
the notice was not signed by A. B. Fritz & Co., or that A. B. 
Fritz & Co. were not ready or did not intend to forward the 
samples as provided in the notice, or that the specialty to be 
Bold to the groeery trade did not exist, or had no value, or 
that the persons who may bave sent their money to the 
address indicated did not receive the samplea promised, or 
were in any way defrauded, and that averments should be 
found in the indictment from which the court can see how 
the fraud was tO be accomplished. 

. The aet of March 3, 1879, provides that the circuit court 
shall hâve jorisdiction of writa of error "in certain specified 
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criminal cases tried before the district court;" that "in suoh 
case a respondent, feeling himself aggrieved by a décision of 
a district court, may exoept to the opinion of the court, and 
tender his bill of exceptions, wbich shall be settled and 
allowed according to the truth, and signed by the judge, and 
it shall be a part of the record of the case;" that the respond- 
ent "may pétition for a writ' of error from the judgment of 
the district court, * * * which pétition shall be pré-' 
sented to the circuit judge, • * * -«rhd, on considera.tion 
of the importance and difficulty of the questions prescribed 
in the record, may allow such writ of error." 

The purport of thèse provisions is that it is only the décis- 
ions of the district court which are excepted to in that court 
that can be reviewed under the writ of error. The questions 
to be considered on allowing the writ are only the questions 
decided by the court below, and which appear by the record 
to hâve been decided, and where, ailso, the décisions were 
excepted to below. In this casé, the pétition for the writ, 
which is part of the case, sets forth tha,t, on the trial, "your 
petitioner, by his counsel, excepted to many of the rulings of 
said court ;" that said rulings relate to the construction of said 
section of the Eevised Statutes, and to the évidence requisite 
for a conviction under said section } that a bill of exceptions 
has been made on behalf of your petitioner, aiid has been 
settled and allowed," "and become part of the record of the 
case;" and "that your petitioner is advised by his counsel 
and believes that the questions arising on said exceptions and 
presented in the record are important, and that there is good 
ground for the belief that the rulings of said district court, oï 
Bome of them, were erroneous, and will be so adjudged by the 
circuit court." On a writ of error allowed on such a pétition, 
and solely on the questions raised by the bill of exceptions, 
it is not compétent, under this statute, to review any Ôther 
questions. • 

The bill of exceptions states that et the close of the evi^- ' 
dence the défendant, by his counsel, ïeqtiésted the aontt to 
instruct the jury that thère wtts û6 eV^idencè in^ the casé upon ' 
which the défendant doùld legally be 'ôonvicted ùndèr'the' 
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mdictment. The court refused to so instruct the jury, and 
the défendant excepted to such refusai. This request cannot 
be regarded as raising any point as to the BuiEciency of the 
indictment. It only raises the point as to the suf&ciency of 
the évidence to warrant a conviction on the indietnieût as it 
stood, assuming it to be good. 

The défendant seeks to raise the point as to the propriety 
of such refusai. But this court cannot pass on that question, 
for the reason that the bill of exceptions cannot be regarded 
as setting forth ail the évidence. It does not state that it 
sets forth ail the évidence, nor does it state anything from 
whioh it can be inferred that it sets forth ail the évidence. 
On the contrary, it appears clearly, from its face, that it does 
not set forth ail the évidence. 

The défendant requested the court to instruct tne jury (1) 
"that there is no évidence in the case from which the jury 
can find that défendant placed the spécial notice and letter in 
question in any post-ofBce of the United States, or caused it 
to be so placed." This request was refused, and the refusai 
was excepted to. For the reason before stated, this request 
cannot be passed on by this court. The bill of exceptions 
states that "no direct évidence was given that the défendant 
placed the paper in question in any post-ofBce, or that he 
received the same from any post-office, except as herein above 
stated." Indirect évidence may bave been given to the above 
effect, and was compétent to be considered, and may hava 
been sufficient, in connection with the direct évidence referred 
to, to warrant the finding mentioned. The implication from 
the statement is that it was given, and is not set forth. At ail 
events, it does not appear that the bill of exceptions sets 
forth ail the évidence on the point, and the court below, in 
ruling on the request, was passing on ail the évidence, 

The défendant requestd the court to instruct the jury (2) 
"that the mailing of the Malone Palladium at Malone, by the 
publishers of that paper, did not constitute an offence under 
the laws of the United States for which défendant can be held 
liable on the évidence in this case." This request was re- 
fused, and the refusai was excepted to, This request was 
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intended to raîse the point as to the sufficiency of the évidence 
to show that the défendant deposited, or caused to be depos- 
ited, iu the post-office at Malone the newspapers containing 
the published notice. Tt does not appear that ail the évi- 
dence is set forth, and tJie remarks before made apply to this 
branch of the case. 

The défendant requested the court to instruci the jury (3) 
"that there is no évidence upon which the jury oan find that 
the défendant reeeived any letter or letters from any post- 
office of the United States, in violation of the laws of the 
United States, for which he is liable on this trial;" and (4) 
"that under the indictment in this case défendant cannot be 
convicted of receiving any letter from any post -office, in vio- 
lation of the laws of the United States." 

Thèse requests were each of them refused and each request 
was excepted to. The bill of exceptions then states : "The 
court thereupon charged the jury, among other things, as 
foUows : He read to them section 5480 of the Eevised Stat- 
utes, and instructed the jury that the fact that some person 
had devised a scheme to defraud, to be effected through the 
agency of the post-office, had been established to such extent 
that they were authorized to find the case, as to that élé- 
ment, made out; that the important question was whether 
this défendant devised it and mailed the letter containing the 
advertisement to the publishers of the Malone Palladium, 
and reeeived the answers to the advertisement, and unless 
they found against the défendant upon this question he could 
not be convicted; that, if he was the person who had done 
this, he was within the provisions of the statute ; that it was 
not necessary that the letter should be personally mailed or 
personally reeeived from the post-office by the défendant, in 
order to warrant a conviction ; if he caused or procured the 
letter to be mailed, that was sufficient; that the défendant 
Btarted with the presumption of innocence and was entitled 
to the benefit of any reasonable doubt; that he could not be 
convicted unless the évidence was such as was not only con- 
sistent with guilt, but inoonsistent with innocence ; that as to 

T.4,no.5— 28 
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the question, Who caused the letter wliich enclosed the ad» 
vertisement to the Malone Palladium to be mailed ? the fact 
that the letter was in defendant's handwriting, of itself, un- 
explained, was sufficient to authorize the conclusion that it 
-was mailed by him; that it was proved that the défendant 
was at the Cumberland House every day, or nearly every 
day, except Sundays, from August 15th to August 26th, and 
it was also proved that letters addressed to A. B. Fritz & Co. 
disappeared mysteriously from the box to which he had ac- 
cess. 

"The court also charged that the jury might consider on this 
question the false statement which the défendant had made 
with respect to the handwriting of the paper, that, if the tes- 
timony of Mrs. Sibley was true, then it was plain that he had 
the answers to this advertisement in his possession, and, if 
he received the answers, this fact was important as tending 
to show who mailed the advertisement and letter to the 
Malone Palladium ; but that the jury, even if they disregarded 
the évidence of Mrs. Sibley as unworthy of crédit, might find, 
from the other circumstances in the case, that a sufficient 
case had been made out to authorize the conviction of the 
défendant. The défendant, by his counsel, thereupon duly 
excepted to the charge of the court that it was not necessary 
that the letter should be personally mailed by the défendant, 
or that letters should be personally received by him from the 
post-office, in order to warrant his conviction. Défendant, by 
his counsel, also excepted to the charge of the judge that the 
fact that the letter to the Malone Palladium was in the hand- 
writing of the défendant, of itself, unexplained, was sufficient 
to authorize the conclusion that it was mailed by the défend- 
ant ; and thereupon the court modified that portion of its 
charge by saying that it was évidence from which the jury 
might infer that such letter was mailed by the défendant; to 
which modification the défendant, by his counsel, also duly 
excepted. Défendant, by his counsel, also excepted to that 
part of the charge of the court by which the jury were in-, 
structed that, even if they disregarded the évidence of Mrs. 
Sibley as unworthy of crédit, they might find, from the othei 
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circumstances in tlie case, that a suffioient case Lad been 
made out to authorize tbe defendant's conviction." 

It is insisted by the défendant that it was errer to refuse 
to charge in accordance -with request 3, because the in- 
dictment does net charge the défendant with the offence of 
receiving a letter from a post-office, and because there waa 
no évidence that he took or received a letter from a post-office, 
but évidence only at most which tended to show that he took 
from the delivery box of the Cumberland House letters an- 
swering the advertisement, which had corne through the 
post-office and been put into such delivery box. It is also 
insisted by the défendant that it was error to refuse to charge 
in accordance with request 4, because, by such refusai, in 
connection with what was said in the charge in regard to 
receiving the answers to the advertisement, the jury were 
permitted to convict the défendant of an offence with which 
he was not charged in the indictment. In regard to request 
3, the remark before made applies, that the whole évidence 
is not set forth in the bill of exceptions. Moreover, if the 
proposition in request 3 was true, it was not error not to 
charge it. It was irrelevant. The converse of the proposi- 
tion was not asserted by the court. The jury were not 
charged that the défendant was on trial for receiving a letter 
from a post-office, There is nothing in the charge as set foyth 
totbateffect. The jury were instructed that the question was 
whether the défendant devised the scheme to defraud, and 
mailed the letter to the Malone Palladium, and received the 
answers to the advertisement; and that unless they found 
againstthe défendant on this question he could not be convicted. 
Evidence had been given to show that the défendant received 
the answers to the advertisement — not that he received them 
from the post-office, but that he had them in bis possession, and 
had taken them from the box in the Cumberland House. No 
other évidence appears tending to show that he received them 
from a post-office. The part of the charge referred to was 
was not excepted to by the défendant. It was too favorable 
to the défendant, if anything. The government might well 
bave complained of it as requiring more, under ■ the in- 
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dictment, to convict than proof of mailing. But, in connec- 
tion with what was s6 oharged in regard to receiving the 
answers to the advertisement, what was subsequently chargea 
and net excepted to by the défendant must be taken into view, — 
namely, that if Mrs. Sibley testified truly the défendant had 
in bis possession answers to the advertisement, — and that the 
fact of bis receiving the answers (not taking them or receiv- 
ing them from the post-office, but having them, from what- 
ever source he received them) was an important fact, as tend- 
ing to show who mailed the letter and the advertisement to 
the Malone Palladium. 

This shows that what was previously said in the charge, as 
to receiving the answers to the advertisement, was, in view 
of the whole charge, said, and must bave been understood by 
the défendant and by the jury as said, in the Bame sensé ; 
as what was af terwards said in regard to receiving the answers 
was clearly said — namely, as bearing solely on the question on 
trial — as to who mailed the letter and the advertisement to 
the newspaper. This is the true view, and under it the 
refusai to charge request 3 was no error. The same re- 
marks apply to and dispose of the refusai to charge request 
é. The exception to the charge as to personally mailing 
or personally receiving letters from the post-office does not 
appear to be insisted on, and is not tenable. 

The court at first charged that the fact that the letter 
which enelosed the advertisement to the newspaper was in 
the handwriting of the défendant, of itself, unexplained, was 
Bufficient to authorize the conclusion that it was mailed by 
him. On an exception being made by the défendant to such 
charge, the court modified it by saying "that it was évidence 
from which the jury might infer that such letters were mailed 
by the défendant." The meaning of this is that the charge 
as first given was, on the exception, modified eo as to be as 
secondly stated, and as modified superseded and displaced 
the charge as first given, and that the first exception disap- 
peared, and the only exception is to the charge as it stands 
when so modified. Such modified charge must be taken in 
connection with the whole charge. 



The jnry had been instructed that the fact had been estàb- 
lîshed that some person had devised a scheme to defraud, to 
be eSected through the agency of the post-office. This was 
mot excepted to. The défendant had, as stated in the charge, 
made a false statement in respect to the handwriting of the 
letter and the advertisement. It appears that he had> on two 
occasions before he was indicted, denied that he wrote those 
papers. On the trial he testified himself that he did write 
them, and that he wrete them at the reçLuest of a person who 
had since died, by copying them from a paper which such 
person had handed to him, and that he did not deposit them, 
or cause theoj to be deposited, in any post-office, and had no 
knowledge as to what became of them after he handed them 
to such person, and that be had neverhad anyof theanswers 
to the advertisements. Other évidence vras given on both 
eidea in référence to the matters so testified to by the défend- 
ant. This throws light on the meaning of the word "unex- 
plained" nsed in the charge, in connection with the portion 
80 excepted to. The jury, to find the verdict they did, must 
bave believed that the defendant's attempted explanation waa 
untrue, and amounted to no explanation. If it was, the case 
under such circumstances, unexplained, etood in a worse posi- 
tion for the défendant than if he had not attempted an 
explanation. In addition, there waô the falsè statement by 
the défendant as to the handwriting of the léttêr. Upon ail 
this, and on ail the charge, what the court said in the point 
îii question, when modiâed, ainounted tô no more than this: 
that the fact that the letter was in the handwriting of : the 
défendant was, in view of bis previous déniai and of bis false 
explanation at the trial, évidence to be considered on the 
question of whether he mailed the letter, and évidence from 
which, in connection with other évidence in the case, the 
jury might infer that he mailed it. 

The bill of exceptions expressly Btates that the court mod- 
ified the charge, and that the charge, as secondly given, is a 
modification ; hence the modified charge cannot be held to be 
the same as the original charge, and to mean the same thing. 
The modlQed charge does not say that the mère fact that the 
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letter was in thé handwriting of the défendant was of itseU, 
without any other circumstance and without any référence tO' 
any of the other évidence in the case, sufficient to warrant 
the inference or Conclusion that the défendant mailed tha 
letter. The exception to the modified charge must be held 
not to hâve been well taken. United States v. Noelke, 1 Eed. 
Eisp. 426, 442, 

The exception to the charge that, even -witbout the évidence 
of Mrs. Sibley, the jury might find, from the other circum- 
stances in the case, that a sufficient case had been made out 
to authorize the defendant's conviction, must be overruled. 
The bill of exceptions does not set forth ail the évidence, so 
that this court can eee what ail the other circumstances in 
the case were, 

The judgment of the district court must be affirmed. 



In t€ BuRCHËi,L, Bankrupt, 
(BitXrict Court, S. D. Kew York. October 8, 18S0.) 

1. CoNTBACT — CoNSiDEKATioN — EXTENSION — Debt. — A written ptom- 

ilse to pay the debt of anotlier, in considération of an extension of 
time, will constitute a valid contract. 

2. Samb— AsBiaNOH.— In such case the assigner of the deht is not a neces- 

sary party to such contract. 

8. Composition — Disohabgb. — The aeceptance of a composition from tho- 
principal debtor does not discharge any party collaterally liable for 
the same debt. 

4. BANKEnPTcr— Pkovablb Claim.— Burchell owed Bigler & Co. $5,257. 79' 
for the construction of an ice-house. Bigler <& Co. owed Turck & 
Burhaus about $1,600 for work and materials fprnished in the con- 
tion of the same. Bigler & Co, asaigned their claim to a créditer 
named Ward, and subsequently became bankrupts. June 9, 1878, 
Bigler & Co. entered into a composition oî 30 per cent, with their 
creditors. June 12, 1878, Ward, Turck & Burhaus, and Burchell en- 
tered into an agreement under which Burchell promised to pay Turck 
& Burhaus $1,200, and give his notes to Ward for $3,457, payable in 
one and two months each. Burchell thereafter became bankrupt, 
without having paid Turck & Burhaus or the notes held by Ward. 
Ward thereupon proved against the estate of Burchell for the whole 
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debt, i. «;, $5,257.79, and in Marcli, 1878, Turck & Biirhaus received 
$400 from Bigler & Co. in lieu of the sum due them under the compo- 
sition, and gave a receipt " in full of ail claims that we hâve against 
him (Bigler) or them (Bigler & Co.) on account of the building, ice 
house," etc. SM, that Turck & Burhaus still had a provable claim 
against the estate of Burchell for $1,200. 

W. H. Regensherger, for creditor. 

S. Untermeyer, for assignée. 

Choate, D. J. Thia is an appeal from the décision of a 
register expunging a proof of debt. 

The claimants, Turck & Burhaus, claim that the bankrupt 
îs indebted to them in the sum of $1,200, under the follo-wing 
circumstances : The firm of Bigler & Co. contracted to build 
an ice-house for the bankrupt in Greene county, New York. 
Thèse claimants, being partners, furnished materials and did 
work upon the ice-house. Bigler & Co. thus became indebted 
ti thèse creditors for the contract price of $3,000, of which 
there remained still due about $1,550 or $1,600. Bigler & 
Co. failed, and were in banktuptcy. They proposed a com- 
position with their creditors, which was accepted and con- 
firmed June 9, 1878, of 30 per cent., payable in six equal 
semi-annual instalments, for which they wëre to give notes. 
For this balance of about $1,600 claitaants held their due- 
bill or promissory note. 

Prior to their bankruptcy, Bigler & Co. had assigned to one 
Ward their claim against the bankrupt, ■which amounted to 
$5,257.79. Ward was their creditor, and this assignment 
was to secure him. Ward threatened the bankrupt with a 
suit to recover this debt. The bankrupt sent for Ward and 
thèse claimants, whose claim against Bigler & Co. he was 
aware of , and the bankrupt, Ward, and thèse claimants entered 
into an agreement in writing for the settlement of the debt. 
The paper was executed by the three parties on the twelfth of 
June, 1878. It was in the following form: 



408 FBDEBA.L BEPOBTEB. 

"On settlement this day of Bigler claim, total 

amount - - $5,257 79 

Paid as foUows — 

Kept back for Turck à Burhaus the 

Bum of $1,200 00 

For ïobias New the sum of - - 600 79 

1,800 79 



Gave Ward this sum, $3,457 00 

In two notes for one and two months — half each. 

June 12, 1878. This settlement made in présence of Mr. 

Burhaus, Mr. Ward, and myself, at my office. 

"John J. Borchell, 
"L. G. Wakd, 

"TUBOK & BUEHA.US." 

Tobias New was another party to whom Bigler & Co. were 
indebted for work on the ice-house. 

This contract, I think, is to be construed as containing a 
promise, on the part of the bankrupt, to pay thèse claimants 
$1,200 on account of Bigler's debt to them. It is objected to 
by the assignée on the grounds that the pi-omise was with- 
out considération, and that it was a promise to pay the debt 
of another. The time given to the bankrupt for the balance 
of $3,457, for which Ward took his notes, was an ample con- 
sidération for this promise to pay the claimants; and if the 
promise were a promise to pay the debt of another, it was 
yalid, being in wnting and made upon a new considération. 
It is also urged that the agreement was void because Bigler 
& Co. were not parties to it. I think, however, there is 
nothing in this objection, Ward, as assignée of this debt, 
which was overdue, had power, as it seems to me, to make 
this arrangement for its payment. He could authorize a 
part of the money which he was entitled to exact of Burchell 
to go to Turck & Burhaus, if he saw fit. It may be that if 
he did so Bigler & Co. could make him account for it as 
received by himself, but this could not make the promise to 
pay his appointée instead of himself illégal. It is also 
claimed that the promise to pay Turck & Burhaua was 
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conditional on the notes being paîd, and that, as the notes 
were not paid, and Burch«ll went into bankruptcy, the prom- 
ise became null and void, The written agreement itself 
contains no condition whatever, The giving of notes for the 
balance, and the expression "Paid as foUows," show clearly, 
I think, that the promise to pay was nnconditional; nor doea 
the paroi évidence show any such condition, if paroi évidence 
could be redeived for the purpose. 

There being, then, a valid obligation on the part of the bank- 
rupt to pay the claimants $1,200 . on account of Bigler & 
Co.'s original debt, it continues in force, unless discharged by 
what bas since taken place. That it has been so discharged, 
is the claim of the assignée and the ruling of the register. 
Ward has proved under his assignment from Bigler & Co., 
for the whole debt due to Bigler & Co., $5,257.79, not- 
with standing this agreement with the bankrupt by which 
$1,200 of it was to be paid to the claimants. He seema 
to hâve proceeded, in doing ôo, on the theory that, as the 
notes were not paid, the promise to pay the claimants be- 
came void. In this, I think, he was mistaken. Since mak- 
ing that agreement he has made a settlement with Bigler 
& Co. and assigned, at their request, his claim against the 
bankrupt to another. If it were proved, as contended by the 
assignée, that thèse claimants and Ward had agreed that he 
should prove for the whole debt and pay them the dividend 
upon their share of it, they would be estopped to prove sepa- 
rately for their share. But the testimony does not sustain 
this point ; on the contrary, both Burhaus and Ward deny 
that there has been any subséquent agreement between them 
of this character. 

The fact that Ward has proved for too much cannot affect 
the right of the claimants. Then, as to the acts of the claim- 
ants themselves, it appears that, notwithstanding their agree- 
ment with the bankrupt and Ward, they retained Bigler & 
Co.'s due-bill for the whole debt, $1,600, and did not take 
the composition notes. And in March, 1880, they made a 
settlement with Bigler & Go., receiving $400, and giving up 
the due-bill, and giving a receipt "in full of ail clahns that 
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we have against him (Bfgler) or them (Bigler & Co.) on ac- 
eount of the building, ice-house, " eto. It is on account of 
this transaction that the register bas ruled against the claim- 
ànts. He says in bis opinion : "This seems to me to control 
the whole matter. Whatever Turck & Burhaus may hâve 
claimed against Burchèll came through the indebtedness of 
Bigler to them. This indebtedness having been acquitted by 
Bigler, nothing remains as a foundation for a claim against 
Burtfhell. This proof of debt, then, is founded on mistake and 
ebould be expunged."' "I am unable to concur in this conclu- 
sion. Prior to the twelfth of June, 1878, by virtue of the 
composition proceedingSj Bigler was chargeable with 30 par 
cent, on the whole $1,600. Turck & Burhaus were bound 
by the composition. 

By the agreement of June 12th they acquired a valid claim 
npon the bankrupt for $1,200. Whether this agreement is to 
be considered as merely a collatéral obligation to that of Big- 
ler & Co., or -whether it operated to dischargè absolutely $1,200 
of Bigler's original debt, is immaterial. The claimants were 
entitled to avail themselves of both obligations. The amonnt 
of their 30 per cent, composition became fixed by the confir- 
mation, and it seems that they would not forfeit any part of 
that, because another party afterwards, for a new considéra- 
tion, promised to pay them something more on Bigler's orig- 
inal debt. They could not receive, as between themselves 
and other creditors of Bigler, more than the stipulated com- 
position out of Bigler's estate. But the further amount thus 
promised was not to corne out of Bigler's estate. The $400 
was paid, as appears by the évidence, in lieu of the composi- 
tion due to thèse claimants from Bigler & Co., and the agree- 
ment was express that it was to release only Bigler and Big- 
ler & Co. ; and there is nothing in the form of the receipt 
inconsistent with this. It appears that Burhaus refused to 
accept it in discharge of Burchèll also. Even if it was more 
than Bigler & Co. were bound to pay as a composition, ou 
the ground that the agreement of June 12th extinguished 
$1,200 of the debt of Bigler, and that in conséquence of this 
fnct the obligation to pay the composition was modified and 
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reduced to 30 per cent, on the balance, which I am by no 
means prepared to admit, yet a mistake of this kind wcald 
not enure to the benefit of Burchell's estate; and on that 
theory there ceased to be any connection between the obliga- 
tion of Burchell and that of Bigler after June 12th. If, how- 
ever, Burchell's obligation did not extinguish any part of Big- 
ler's original debt, but was collatéral thereto, then accepting 
a composition from the principal debtor doea not discharge 
any party coUaterally liable for the same debt. The payment 
•was a settlement of a claim for a composition about which 
there was some little question as to the amount that should 
be paid, and its légal effect as a payment cannot be held to 
be greater than would that of the payment of any composi- 
tion. 

For thèse reasons I think the obligation of the bankrupt 
bas not been discharged, and the claim must be allowed. 



PUTNAM V. TiNKHAM. 
{Circuit Court, D. ConneetieiU. October 23, 1880.) 

1. Rb-Issdb — Identitt of iHTKNTroN. — Re-issued letters patent for an 
improved bottle stopper, granted December 23, 1879, to Henry W. 
Putnam, assignes of Joël B. Miller, hdd void, because it appeared on 
itg face to be for a différent invention from that whicli was embraced 
in the original patent. 

Arthur v. Briesen, for plaîntîff. 

E. A. West, for défendant. 

Shipman, D. J. This is a bill in equity, based upon the 
alleged infringement of re-issued letters patent for an im- 
proved bottle stopper, which Were granted on December 23, 
1879, to Henry W. Putnam, assignée of Joël B. Miller, dè- 
ceased. The original patent to Miller was dated October 27, 
1874. 

The invention described in the re-issued patent is a bottle 
stopper, which is placed within thé bottle to close the mouth 
from below. A spring bail and haridle are permanently at- 
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tached in any mànnerto thé upper end of Buch stopper. The 
body of the bail is preferably staple shaped, being made of 
two legs or branches whiéh bow outwards so as to form springs 
which bear against the'sides of the throat of the bottle. "The 
upper part of the bail forms a loop larger in diameter than 
the interior of the bottle neck, whieh loop serves as a con- 
venient handle for the opération of the stopper, and also pre- 
vents the entire device from slipping into the bottle." The 
re-issued patentincludes a bail rigidly fastened to the stopper, 
and a bail hinged or jointed to the top of the stopper. 
The claims are as follows : 

"First. The combination of an internai bottle stopper with 
an upwardly projecting bail, C, said bail having an enlarge- 
ment, F, which is adapted to suspend the stopper from the 
mouth of the bottle, and a handle portion above said enlarge- 
ment, substantially as herein shown and described. 

"Second. The combination of an internai bottle stopper 
with a bail, C, which is constructed to form springs, aa, above 
the stopper, substantially as herein shown and described. 

" Third. The combination of an internai bottle stopper with 
a bail. G, forming the springs, a, and the enlargement, F, above 
said springs, substantially as herein shown and described. 

"Fourth. The internai bottle stopper, provide d with a hinged 
or jointed bail, C, which is composed of two elastic legs or 
branches, a, and of an eye or finger loop, substantially as 
herein shown and described." 

The defendant's stopper is made under re-issued lettera 
patent of June 17, 1879, to Charles G. Hutchinson, the orig- 
inal patent having been dated April 8, 1879. The Miller 
patent was bought by the plaintiff in Ootober, 1879, and waa 
thereafter re-issued. 

The defendant's device consists, in substance, as stated in 
the spécification of the re-issue, "of a laterally or outwardly- 
yielding spring applied to the stopper or plug proper, and 
adapted to extend up through, and press against, the interior 
ôf the neck of the bottle, so that the stopper will thereby be 
euspended in a position to either close or open the neck as 
the spring is moved either up or down, and be held in either 



îts closed or open position by the actioti of the sprîng." The 
spring -which is used is a contiiuious flexible wire attached at 
one end to the stopper, and bent so as to resemble fiomewhat 
the figure 8 in f orm ; the othèr end of the wire being bent 
back to a point hear the end whieh is attaohed to the plug, 
and being left free. The top of the spring serves as a loop 
to receive the finger or a hook by which the stopper is drawn 
up. This handle or spring is rigidly f astened to the stopper. 

The défendant dénies infringnient and the novelty of the 
invention asdescribed in the first three claims of the^plaintiff's 
re-issaed patent, and also insists that the re-issue is void 
because it is for a différent invention from that which is 
described and claimed in the original patent. The last ques- 
tion seenis to me to be a vital one in the case, and I shall not, 
therefore, décide the other points. 

The original Miller patent made the invention to consist of 
a stopper with a han<ile or bail hinged or jointed to the top 
of the stopper, and carefully insists that the peculiar mode 
of construction is a distinguishing feature of the invention. 
The patentée says in his spécification : "I am aware that in- 
temally-looated bottle stoppers hâve been provid^jd with ver- 
tical rigid handles or stems for manipulating the same ; but, 
owing to the rigid character of the handle, the stopper is apt 
to be forced down into the bottle during transportation, and 
furthermore, in dispensing the contents of the bottle, a rigid 
handle will interfère with the free fiow of the liquid. My in- 
vention is designed to avoid thèse defects, for, by hinging or 
jointing the handle to the stopper, the same can be tumed 
away from the mouth of the bottle in dispensing the contents 
thereof; and, furthermore, by making the handle of a bow 
shape, or with two legs or branches, the latter will, owing to 
their elasticity, spring against the throat of the bottle, so as 
to render the casual displacement of the stopper impossible." 

The claim is as foUows: "The internally located bottle 
stopper, B, provided with a hinged or jointed handle or bail, 
C, composed of two elastio legs or branches, and an eye or 
finger loop, as and for the purpose set forth." 

He virtually disclaims rigid handles, and says that his 
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invention îs designed to avoid such a method of construction. 
It is useless to say that by a rigid handle he merely meant a 
bail without spring action, for the entire paragraph shows 
that he also meant a handle so jointed or hinged to the 
stopper that it could be turned away from the mouth of the 
bottle. He intended to point out that his handle or bail was 
both hinged to the stopper and had elastio legs. The re- 
isBue covers a device in which the bail is attached to the 
stopper in any manner. The hinged construction is briefly 
alluded to as one which accomplishes a certain resuit, 

The file wrapper and contents of the original patent further- 
more show that the spécification acoompanying the first and 
rejected application described the same method of construc- 
tion which now re-appears in the re-issue, and which the 
patentée, apparently, was obliged to eliminate from the 
spécification before he could obtain a patent. The handle 
was to be attached to the stopper in any manner, and waa 
preferably staple shaped. The application was tbrice re- 
jected. Finally, the quoted paragraph respecting rigid handles 
was inserted, and the patent was granted. In the original 
patent, the patentée informed the public, with précision and 
after délibération, that his invention was an improvement 
upon a rigid handle, and limited himself to a hinged or 
jointed handle. It has now become important for the plain- 
tiff to possess himself of the territory which his assigner 
attempted to occupy, but abandoned, and the ownership of 
which he virtually disolaimed. 

A comparison of the two patents shows that the case is 
clearly within the principles which bave been recently and 
frequently announced by the suprême court as applicable to 
re-issues. The re-issue is void, because it is, on its face, for a 
différent invention from that which was embraced in the 
original patent. Eussell v. Dodge, 93 U. S. 460; Railway Co. 
V. Sayles, 97 U. S. 554 ; Powder Co. V. Powder Works, 98 U, 
S. 126; LeggeU v. Avery, 17 0. G. 445. 

The bill should be dismissed. 

Note. See Siebert Cylinder OU Cup Co. v. Harper Steam Luhncaior Co. 
ante, 328. 
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Pbootob V. Bbill and othera.* 

{Circuit Oowrt, E. D. Penrisylvania. October 15, 1880.) 

1. Patent — Sbpabatb Claims— DaMases foe Infeingement Whkeb 

NO Sbpaeate License Fbb HA8 BEBN EsTABUSHED.— lu an action 
at law for infringement of a patent eontaining two claims, if the évi- 
dence shows that the patent is valid as respects one claim only, and 
the plaintif has, estaWished no license fee for. the separate use of the 
' device coverédhy such claim; he can recover only nominal damages. 

2. Samk— Impeovement rs Polb CouPLiNa — Validitt. — Letters patent 

No. ;31,026, for improvement in pôle coUpling for railroad cars, sus- 
tained as to the device included in the second claim, viz., a method of 
coupling the pôle so that its weight shall be «ustained by the car 
instead of bearing upon the horses. 

This was an action at law to recover damages for the 
infringement of letters patent No. 21,026, for an improve- 
ment in pôle coupling for railroad cars. The patent was 
issued in 1858 to Blaney E. Sampson, was re-issued in 1860, 
and was, in 18T2, extended for seven years. It eontained 
two claims — First, an open jaw for coupling a street-car pôle 
to the car; and, second, a method of supporting a street-car 
pôle 80 as to take the weight of the pôle ofif the horses' necks. 
The plaintiflf testified that he had an established license fee 
of $10 a car for the use of the open jaw covered by the first 
claim alone, and a license fee of $50 for the use of the devices 
included in both claims ; but that he had never coUected any 
license fee for the use of the pole-support device alone, cov- 
ered by the second claim. 

Evidence was given by the défendants of prier use of the 
devices included in both claims, in New York, Jersey City, 
Troy, and other places; and of the device covered by the first 
claim, in Philadelphia. Eebutting testimony was given by 
the plaintiff as to the prior use of the device covered by the 
second claim, but not as to the prior use of the device covered 
by the first claim. 

After the évidence was in, the plaintiff's counsel stated to 
the jury that he abandoned the first claim. 

*Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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Nathan H". Sharpless, for plaîntifF. , 

Walter George Smith and Francis Rawle, for défendants. 

Butler, D. J., (charging jury.) On the twenty-seventh of 
July, 1858, letters patent were issued to Blaney E. Sampson, 
re-issued in February, 1860, and, upon their expiration in 
July, 1872, they were extended for a further term of seven 
years. Of thèse letters patent the plaintiff, Mr. Proctor, 
became the owner by assignment, as well for the period cov- 
ered by the extension i s that for which they were originally 
issued. 

This patent, as you hâve leamed, îs for an improvement in 
pôle coupling for railroad cars, which is described by the in- 
ventor to consist in so applying or constructing the car pôle 
that it shall be sustained at the proper height to couple with 
the car bunter, and be self coupling at ail horizontal angles 
of présentation to which the pôle may be liable, and in so 
applying the pôle that its weight shall be sustained by the 
car, instead of bearing upon the horses, as iUustrated by the 
model hère exhibited. What the inventor claims as his in- 
vention is — First, the method of applying the pôle so that it 
shall be in position to shackle when brought against the plat- 
form at any angle of présentation ; and, second, so applying 
the ^ole that it shaU be supported by the car instead of by 
the horses. The devices described are so simple, and so well 
illustrated by the model exhibited, as to require no comment 
from the court. The description and claim hâve been several 
times read, and the model exhibited and explained so fuUy, 
that I would but waste your time and our own by dwelling on 
this subject. This model, I repeat, exhibits in a form so sim- 
ple the claims of the plaintiflf that it is readily understood. 
[Taking the model in hand, the court pointed out its parts 
and explained it as foUows :] 

The first claim consists subatantially of the open jaw, 
which affords an opportunity of shackling and unshaoHing 
the pôle at any angle from the front or side, as you observe. I 
should say to you that the second claim consists substantially 
in this brace or pôle support, together with its rear connec- 
tion or support, as described in the patent. You will observa 
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that this pin îs stationary, Bo that when the poîe îs unshackled 
the lower part remains in position; and, as described by Dr. 
Cresson, the slot in the brac& may be run upon the bottom of 
it, and thus held up steadily, in a horizontal position, while 
Ihe pin is being run through. In the same way it may be 
held thas steady while the pin is being withdrawn and the 
pôle unshackled. 

The plaintiff, charging the défendants with infringement of 
his rights under the paient, bas brought this suit to recover 
compensation for the injury which he says bas thus been 
inflicted. That the défendants manufaetured cars and pôles, 
nsing the plaintiff's devices substantiaUy for coupling and 
Bupporting the pôle, is shown by the tèstimony, and is not 
denied. The number of cars and pôles to which the devices 
were so applied is stated to be from 62 to 87 in number. If 
the case rested hère the plaintiff would be entitled to recover. 
Your verdict, however, in such case, would be for nominal 
damages only, consisting of six cents, for you would thus hâve 
nothing by which to détermine that more had been sustained. 

The plaintiff, however, bas undertaken to satisfy you that 
he had an established royalty, or license fee, for the use of 
his patent; which fee hetestified is $50 for the devices cov- 
ered by the two claims. If you find that he had such estab- 
lished gênerai license fee, — that is to say, that he charged and 
was paid, not in a single instance, but generally, such sum as 
he states, per car, for the use of his invention, — this would 
afford a standard or guide -frhereby the extent of his injury 
from the défendants' use might be ascertained and measured, 
in case the patent were found to be valid as respects both the 
claims before stated. And in such case it would justify you 
in rendering a verdict in his favor for a sum equal to |50 for 
each of the several cars and pôles manufaetured by the de- 
fendants with the plaintiff's devices for shackling and support- 
ing the pôle. For, while the défendants did not themselves 
use the car and pôle with a device thus upon it, their act of 
selling the car and pôle so manufaetured for use by others, 
would, under the circumstances stated, render them responsi- 
ble for the use. The plaintiff further testifies that he had a 

v.4,no.5 — 27 
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separate and gênerai license fee for the use of the jaw, whîch 
virtually représenta, as I hâve before stated, the first claim of 
the patent, of f 10 per car. There is no évidence of any 
license fee having been established for the use of the brace, or 
pôle support, with its posterior attachaient, or rest, which 
constitutes the second claim. If, therefore, the patent were 
found tobe valid as respects the first claim, and not as respects 
the second, the plaintiff's right to recover would be limited to 
a Bum not exceeding $10 per car. On the other hand, if the 
patent Tvere found to be valid as respects the second claim — 
the braqe, with its suppoyt— and not valid as respects the first, 
then, inasmuch asno license fee bas been established for the 
separate use of this device and its attachments, theplaintiiffl 
right to recover would be limited to nominal damages onlj, 
which I bave stated to you would be six cents. 

Thus far I hâve spoken of the plaintiff's ^pnma /acte case 
alone, and the findings referred to would, I repeat, be justified 
if the testimony went no further. The défendants, however, 
assert, and hâve produced évidence tending to prove — First, 
that in the year 1874, and again in 1876, the plaintiiï author- 
ized them to apply the patented devices gratuitously, there- 
af ter, to their cars and pôles ; and, second, that the devices were 
not new, as respects either of the claims, at the time of the 
alleged invention by Sampson j and that the patent is, there- 
fore, invalid. 

If the first of thèse allégations is proved to your satisfac- 
tion, the plaintif cannot recover, in any event, for the use of 
the device by défendants on the cars and pôles manufao- 
tured after sueh authorization. If the second allégation is 
proved, to wit, that the devices — both of them — oovered by the 
claims were not new, but had been known and similarly 
applied and used before Sampson's alleged invention, the 
plaintiff cannot recover anything; for, in such case, the 
patent is void. If one of the claims, — and I invite your 
attention particularly to thèse distinctions, — if one of the 
claims was not new at the time referred to, and the other was, 
the validity of the patent and the plaintiff's right to recover 
je limited to the latter — to the one which was new. Thus we 
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àrô brought to the real questions involved in the case. The 
burden of proof respecting them rests on the défendants. 
The allégations must be proved, or must be disregarded. The 
presumptions are in favor of the patent as respects the nov- 
elty of the invention claimed, and especially so in view of the 
long time it bas run -without successful challenge. In this 
connection, at this time, I wfll read and answer, before turn- 
ing to the évidence bearing upon the questions seriousJy con- 
tested, certain points presented by the défendants' counsel. 
The preceding points having been withdrawn, I read no'W 
point 7: 

"If the jury believe that substantially the same devices or 
dévice that is claimed in the plaintiff's patent was in use for 
a similar purpose on carriages, wagons, or steam cars before 
Sampson conceived his device, the application of sueh old 
devices to a street car is not patentable, and a patent granted 
for such application would be void." 

If this device or thèse devices embraced in this patent were 
previously applied, as suggested in this point, to other vehi- 
cles than street cars, for a similar use, the application of 
them to a street car would not entitle'Mr. Sampson to a pat- 
ent ; and in such event his patent is void. 

(8.) "The subject-matter of the first claim of the letters pat- 
ent in the suit is an open jaw, fixed to the front end of a 
street car, open on both sides as well as at the front, so that 
the pôle of the car can be côupled or ehackled with equal 
facility when directly in front or when presented at any" 
angle on either side." 

That is true. It is substantially what the court haâ al- 
ready said to you. 

(©.) "The subject-matter of the second claini- is a brace 
_ attached to the under part of the car pôle, màde with aforked 
end next the car, adapted to rest upon or fit iiito any suitàbl«> 
support on the front of the car, so that the weight of the 
front end of the pôle is Supported, and the weight thereof 
taken off the necks of the horseSé", ■ 

The court will affirm that also, adding thèse wôrds: "Aa 



deseribed m the letters patent, and exhibited by the plaintiff's 
model." 

(10.) "The manner in wblch the forked brace is supported 
is not a part of the second claim of the patent. It can.be 
done" — th^at is, it can be supported, as I understand it — "in 
various ways, sho^n by the évidence in this case, provided 
some substantial support is provided for this forked brace at 
the fork, so thatihe car pôle may be held in position by it." 

I afiBirm that also, with the addition and qualification, viz. : 
with any support by which it can be held steadily in a hori- 
zontal position for allpurposes connected with the use of the 
pôle, including that of shackling, as I bave before described 
to you. 

(11.) "If the jury believe that either or both of thedevices 
claimed as new, in the plaintiff's patent, were known to or 
used by even a single person prior to the date at which 
Sampson, the patentée, first actually conceived his invention, 
they will consider that such claim or claims are void, and they 
will not consider such claim, or both claims, as the case may 
be, in making up their verdict." 

That is true. It is what I hâve said to you. If you find 
that either of thèse claims was old at the time of Sampson's ' 
conception, then he was entitled to no patent for such olaim. 
If both were old, he was entitled to no patent at ail. 

Now, gentlemen, are the allégations, or either of them, the 
defences set up proved? In support of the first, to-wit, that 
the plaintif authorized the use, you hâve the testimony of 
Mr. Brill, — not the défendant, but the young man who was 
upon the stand. Mr. Brill gives you his statement of the 
plaintiff's interview with him on this subject. You bave 
heard the comments of oounsel upon this statement, as well 
as the answer of the plaintiff, in which he dénies the truth 
and accuracy of Mr. BrUl's statements. You will judge 
whether it is or is not probable that the plaintiff would 
authorize the défendants to use his devices without looking 
to them for compensation, and will détermine, from ail the 
évidence bearing ou the question, whether he did so or not. 
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If he dîd, then, aslbefore stated, he cannpi.r'ecoyer for thesale 
of cars thereafter made. In support 6f the second allégation, 
■wHich is that thèse devices werç old, you hâve th'e testimdny 
of a number of witnessea produced by the défendants, wlib 
eay, as you hâve heard, that they saw in use devices sûbstau- 
tially identical with the plaintiff's, ,in différent places, whict 
they name, prior to 1853, when Mr. Sampson is alleged to 
havè made the inver^tion e^ib'raced in the patent hère in- 
volved ; and hâve placed befor^ you inodels or illustrations of 
the devices to which they refer. If yôu find that Mr. Samp- 
son's daughters, who testified hère, are mistaken respectiiig 
the time when. the first model was produced, (they fix it, as 
you will recollect, in 1853,) and that the time at -which his 
invention was made should be placed at a later date, as the 
défendants' counsel argues, yôu will then also consider other 
devices referred to by the défendants' witnesses, as seen in 
use subsequently to 1853, and down to such time as you find 
Sampson's discovery to bave been made. Are the witnesses 
hère referred to mistaken or inaccurate, either as respects 
the character of the devices or the time when they were seén 
in use ? You must détermine whéther the models or illustra- 
tions exhibited fairly represent what the witnesses saw ; and 
whether the devices in use, of which they spoke, were substan- 
tially identical with the plaintiff's. In considering this, you 
will remember the testimony of the experts and the cora- 
ments of counsel. A comparisôn of the models and illustra- 
tions referred to by the witnesses, with the plaintiff's model 
of his devices, will afford you a pretty safe guide respecting 
the identity of the devices referred toby the défendants' wit- 
nesses, as seen by them in use at the dates to which they 
testify, with the devices covered by the plaintiff's patent. Can 
you rely on the accuracy of the witnesses who testify to the 
prior use of similar devices? Are they or not mistaken or 
inaccurate in stating what they saw, or the time when they 
Baw it ? In this connection you will consider the testimony 
of the witnesses called by the plaintiff in rebuttal, and the 
comments of counsel on this évidence. If the testimony of 
the défendants' witnesses, respecting the devices which they 
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saw in use prîor to the discovery by Sampson, is true, as 
regards the description of devices, and the time they were 
seen in use, you will judge whether the devices covered by the 
plaintiff's patent were new at the time of the alleged inven- 
tion by Sampson, or whether they were old, as alleged by the 
défendants. 

As respects the open jàw, which virtually constitutes the 
first claim of the patent, there would seem to be no room for 
doubt that it was not new,, and the plaintiff's counsel, with 
commendable candor, bas declared in your présence that he 
cannot, in view of the évidence, urge you to find that it was 
new. Thus the question seems to be narrowed down to the 
inquiry whether the brace, or pôle support, with its posterior 
connection or rest, which virtually constitutes its second 
claim of the patent, was new at the time of the alleged dis- 
covery by Sampson. I repeat to you, the case, after the close 
of the testimony and the summing up of counsel, seems to be 
narrowed down to the question whether or not this device, 
which constitutes the second claim of the patent, was old at 
the time of Sampson's alleged discovery. If, therefore, a 
careful examination of ail the évidence satisfies you that this 
device, which constitutes the second claim, was not new, you 
will décide this question in the plaintiff's favor, and find that 
the patent is valid to this extent. If you find that this 
[referring to the model of it] was also old, then you will find 
that the patent is invalid as respects both claims. If you do 
not find that this was old, but conclude that Sampson first 
invented and applied it, then your verdict, as I hâve sug- 
gested, will be in favor of the plaintiff, and you will treat 
the patent as valid to that extent. But if the patent is valid 
only to this extent, (and it seems clear that it is not valid be- 
yond this extent,) then, inasmiich as there is no évidence of a 
license fee which will enable you to ascertain any sum in 
which the plaintiff bas been damnified or injured on this 
account, your verdict must be for the plaintiff for nominal 
damages only, Thus it would seem that in no event, under 
the évidence, and the plaintiff's position hère, can you render 
a verdict for the plaintiff for anything beyond nominal dam- 
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âges. If, on the other hand, as I bave beifore stated, you find 
this device, which constitutes the second claim, also to hâve 
been old at the time of the alleged invention by Sampson, and 
thus find the patent invalid as respects both the claims, your 
verdict must be for the défendants generally. 

The verdict was for plaintiff for six cents damages. 
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{Cwcuit Court, D. Connecticut. , 1880.) 

L Patent — Intention.— Re-issued lettera patent,. dated Angiist 3, 1875, 
for an improvemeat in clock dials,, held poid, upon the ground that 
the supposed inventioù was not a. part of the thing patented. 

H. A. Seymour and Rodney Mason, for plaintiff. 

Charles E. Mitchell and Richard D. Huhhard, for défendant. 

Shipman, p. J. This is a bill in equity to restrain the 
défendant from the alleged infringement of re-issued letters 
patent, dated August 3, 1875, for an improvement in clock 
dials. The original patent was issued to the plaintiff on 
May 10, 1859, and was subsequently extended for seven 
years, from May 10, 1873. The plaintiff's invention was 
made in the spring of 1855* An application for a patent was 
filed on September 5, 1855, which was rejeoted, and was 
withdrawn on January 30, 1868. A renewed application 
was filed January 81, 1859. 

Prior to the date of the plaintiff's invention, painted metallio 
dials were eommonly used upon the ordinary wooden clocks, 
then and now largely manufactured in Connecticut. The 
painted surface of the dials was apt to crack, and much time 
was required to paint and dry them properly. For the pur- 
pose of avoiding thèse difficulties, the plaintiff made the 
invention which subsequently became the subject of his let- 
ters patent. 

Paper dials were known prior to the date of the invention. 
Metallic backs, with a paper dial, the edge of the back being 
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turned over upon the paper so as to seoure the paper to the 
back, were also known, and had been made by the Terry 
Manufaeturing Company in 1854. The plaintifï's invention 
consisted in the combination of a paper dial, a back, — prêter- 
ably of zinc, — and a metallic cap or frame or scalp, which 
Tinited the back and the dial. The function of the cap or 
frame or scalp, as correctly described by the plaintiiï's expert, 
was "to cover the edge of the dial by the inner edge of said 
frame, and hold the dial firmly against the back, so that its 
edge will not warp up or become displaced, while the outer 
edge of said frame is turned over and embraces the edge of 
the back, while the body of the scalp serves to unité thèse 
two edges, which I hâve described, and thereby the three 
parts, to-wit, the dial, the back, and the frame, are ail held 
together, and constitute, as a whole, a clock dial." The 
patentée, after referring to the drawings, which show the 
form of the frame and of back, which will be described here- 
after, says, in the re-issued spécification, that the back may 
be made entirely flat, if desired. The dial may be made of 
the same diameter as the back, and the frame made plain 
and turned over the edges of the dial and the back, thus com- 
pressing them thoroughly together. When it is desired to 
make a moulding frame and back, the edge of the back is 
made nearly the shape of the frame. The dial B is made of 
Buch diameter as to just fill in between the raised portion 
from the flat surface of the back A. The frame or scalp G ia 
placed over the dial B, and the edge D turned over the edge 
of the back A, and pressed together, thus firmly compressing 
the edge of the dial between the inner edge of the frame C 
and back A. The claims of the re-issued patent were as 
follows : 

First. The combination of a metallic scalp, with a clock 
dial, substantially as and for the purpose described. 

Second. The combination of a metallic scalp and zino back, 
with a paper dial, substantially as and for the purpose shown. 

Third. The combination of a zinc back, with a paper dial, 
substantially as and for the purpose set forth. 

Fourth. The combination of metallic back and paper dial, 
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with a rim of "struck-up" sheet métal, substantially as and 
for the purpose described. 

Fijth. As a new article of manufacture, the combinatioh 
of a cloek dial B, metallic back A, and frame C, substantially 
as and for the purpose set forth. 

On December 24, 1877, and before this suit was brought, 
the plaintiff duly made and entered in the patént-ofi&ce a dia- 
claimer, whereby he disclaimed the third clause of the claim, 
and further disclaimed, as follows : 

"Further, in the first and second clauses of said claim, 
wherein 'a metallic scalp' forms one of the éléments of the 
combinations respectively covered by said claims, Si disclâimer 
is hereby entered to a metallic scalp, broadly considered, and 
the scope of the claims is restricted to the combinations of 
parts specified in said first and second claims, when the 
metallic scalp therein specified is provided with latéral flanges 
on its outer and inner edges, substantially as illustrated in 
the drawings forming a part of said re-issued letters patent. 
Further, your petitioner enters a disclâimer to 'a rim of 
struck-up sheet métal,' broadly considered as entering into 
the fourth clause of claim, and restricts said claim to the 
combination of parts therein specified, when the 'rim of 
struck-up sheet métal,' therein specified, is formed on the 
edge of the metallic back, and serves to govern the position 
of the dial, substantially as illustrated in the drawings forpi- 
ing a part of said re-issued letters patent. Further, your 
petitioner enters a disclâimer to 'frame C,' broadly consid- 
ered as entering into the combination of parts specified in 
the fifth clause of claim, and restriots the scope of said claim 
to the combination of parts therein specified, when the 'frame 
C is provided with latéral flanges on its outer and inner 
edges, substantially as illustrated in the drawings of said re- 
issued letters patent." 

The plaintiff stated in the disclâimer that he had secured 
claims in the re-issued patent which were too broad, and 
included that of which he was not the first inventer. Ho 
made the disclâimer in conséquence of having seen a clock 
dial which had been sold \>j thé Terry Manufacturing (3oia- 
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pany, and which he supposed preceded tlie date of bis inTen- 
tion. In fact, the dial was made by bimself in 1856. The 
drawings of the patent show that the inside edge of the frame 
covering the edge of the paper dial is a latéral flange. The 
outside part of the frame, which turns over the edge of the 
back, is also a latéral flange. I am of opinion that infringe- 
ment of the first, second, and fifth claims is clearly proved, 
and that want of novelty is not proved. It is conceded that 
there is no infringement of the fourth claim. 

The answer sets up divers défonces. The only one which 
I think it is désirable to examine particularly is that "the 
supposed invention remaining after said disclaimer was not, 
and is not, a material part of the thing patented." The 
défendant says that the invention consisted in a combination 
of paper dial, back, and metallic frame or rim; that the 
shape of the rim was entirely a matter of taste, ornament, or 
conveniençe ; that there is nothing funetional in the form of 
the rim, and that the spécification shows clearly that the 
form of the rim was an immaterial circumstance. The plain- 
tiff says that the latéral flanges, and their offices, were shown 
in the drawings; that the office of the inside latéral flange 
was "to conceal the edge of the clock dial, and to furnish a 
flat annular seat against which the front of the dial rests, 
and by which it is held in position in such a manner as to 
prevent the dial from coming forward;" and that the office 
of the outer flange, in addition to its furnishing means by 
which to secure the scalp to the dial, was to furnish a flat 
eeat upon which the whole dial is supported when placed 
against the front of a clock case, and through which seat 
screws may be inserted to secure the dial in place. 

The disclaimer admits, in effect, that the patentée was not 
the first inventer of the combination of a paper dial, a back, 
and a metallic rim or frame not having latéral flanges on 
its outer and inner edges, but that this combination was old. 
It is also a fact that painted dials of one pièce of métal, 
having an outwardly projecting latéral flange, which w.ere 
secured to the clock case by .screws drilled through this 
flange, were in common use prier to the date of the inven- 
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tion. The Bash upon the door of the clock case Was fastened 
by a catch to this flange. No objection ia made to the form 
of the disclaimer. The question simply'is whether there is 
anything in the spécification of the patent, or outside of it, 
■which shows that a material part of the invention consisted 
in the flanges upon the edges of the frame, as exhibited in 
the drawings, was an immaterial matter which did not par- 
take of the charaoter of invention. It must be remembered 
that the question is not whether the flanges perform a certain 
ofSce, or whether the drawings exhibit the office, but it is 
whether there was any invention in the means for the per- 
formance of such office. The second deflecting plate, in 
Dunbar v. Myers, 94 U. S. 187, performed an office; but the 
court was of opinion that the addition of such second plate 
involved no invention. The "close chamber" and the "freez- 
ing mixture," in Brown v. Piper, 91 U. S. 37, performed the 
office of preserving fish ; but the court was of opinion that 
the means used were an application of an old process to a 
new subjeet, without invention. 

An inspection of both the re-issued and the surrendered 
patents, and of the rejeeted spécification, shows that the 
flanges constituted no portion of the invention upon which 
the mind of the inventer rested as important. He says, in 
substance, that the back may be madè plain, or may hâve a 
raised and then flattened edge. The dial may hâve the 
diameter of the back, or may be made of such diameter as to 
just fill in between the raised portion from the flat surface of 
the back. No patentable advantage is ascribed! 'to one shape 
over another, or to any shape ; and there is no suggestion of 
novelty in the method of attaching the clock dial to the case, 
or the sash to the frame. Furthermore, the backs of the 
painted dials, which were commonly used in wooden clocks 
at thp date of the invention, were made substantially like the 
back of the dial shown in the drawings; that is to say, their 
edges were raised and then flattened, so as to givç room for 
the hands inside the sunken portion of the dial, and so as to 
form a peripheral flange by which the back could be attached 
to the case. The patentée put a pàper dial, upôii' which the 
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figures denoting the hours were printed, withîn the rim of the 
back, instead of having the figures painted upon the painted 
surface of the plate j and, in order to keep the paper dial in 
place, united it to the back by a metallic rim, one edge of 
which covered the edge of the dial, and the otber edge was 
iumed over the outside edge of the back. The shape of the 
rim was determined by the shape of the back which might be 
désirable in any particular, style of clock, or as a matter of 
ornament. Flanges were not used, because they made a seat 
for attaching the dial to the case, but were used to conform 
to the old style of back, when that style, which had an old 
function of its own, was used. Given the two facts that a 
clock dial, with printed paper dial, a metallic back, and a 
metallic rim uniting the back and the paper dial, was old ; and 
that a metallic back, with a latéral outside flange, through 
which screws were inserted to fasten the dial to the clock case, 
was commonly in use ; was it any material part of the inven- 
tion to make the rimto correspond generally with the old pat- 
tern of the Back ? I am of opinion that it was not ; but that the 
shape of the rim was a matter merely of mechanical c&nveni- 
ence. The inside latéral flange bas the same offices which are 
performed by any edge of the rim, and the form is in the one 
which would be naturally adopted upon a sunken dial plate. 
The bill should be diemissed. 
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{CHrcuit Court, N. D. New York. , 1880.) 

1. Patent— AssiQNM EUT — Notice. — Héld, under the circumstances of thia 

case, that there was enough in the terms " right, title, and interest," 
in the assignment of a patent, to put any purchaser from the assign- 
ors, immédiate or subséquent, on inquiry, and to charge him with 
notice of what such inquiry, if made of the grantor of the assignors, 
would hâve disclosed. 

2. Same— Notice — Estoppei.. — Héld, furfher, that such grantor was not 

bound by any suppression of the truth by the said assignors, or any 
failure upon their part to disclose the exact condition of their title, so 
long as they assumed to convey only their " right, title, and interest." 
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G^o. H. Lathrop, totplsbmtiS. 

Williain F. Cogswell^foT ieîehàéntB, 

Blatchpobd, 0. J. When this case was before the court, 
on the original bill and the plea thereto', it was decided (14 
0. G. of Pat. Off, 448) that the proper construction of the 
recorded conveyance of Angust 27, 1866, from Milton A. 
Hamilton to Lombard & Thompson, was that Lombard & 
Thompson acquired thereby the right to make as well as the 
right to use, and to sell to be used, the patented saw hang- 
ings, as they are or may be applied to muley or single upright 
mill saws, for, to, and in the state of New York; such right to 
use and to sell to be used being exclusive, but th'e grantor 
leserviûg to himself a right to make in cominon -with the 
grantees. The plea was allowed, and the plaintiff then 
amended the bill by setting forth two unrecordéd instrunients, 
made August 27, 1866, one executed by Milton A. Hp-milton of 
the one part and Lombard & Thompson of the othe.r part, and 
the other executed by Milton A. Hamilton aiid then delivered to 
Lombard & Thoïàpson. There was a plea to the àmended bill, 
and a replication to the plea, and piroofs were taken thereon. 
The main point of the plea wàs that the défendants wëre bona 
Jide purchasers under the saîd recorded èonveyanee of Aùgust 
27, 1866, without notice of eithei/ ôf the said unrecordéd 
instrunients of that date. '■ The case was submitted to thé 
court on briefs^ without oral argument, (17 0. G. of Pat. Off. 
147,) and the court overruted the plea. The plaintiff con- 
tended that under the three instruments of August .27, 1866, 
taken together. Lombard & Thompson acquired no right to 
make the invention, except in a certain contingency which 
had never happened; that the three instruments were con- 
temporaneouB and were ail portions of the same transaction, 
and must aU be read together to détermine the intent of the 
parties to the transaction ; that the three instruments were 
consistent with no intention not to convey to Lombard & 
Thompson, by the recorded conveyance, any right to manu- 
facture the invention; that if the recorded conveyance gave 
to them the right to manufacture, the other two instrumenta 
had no meaning ; and that the instruments were, (1) a license, 
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•whîch în terms gave the licensees no power to manufacture ; 
(2) an agreement by which the licensor agreed to furnish the 
hangings to the licensees at fixed priées, and the licensees 
agreed that they would not manufacture so long as the licensor 
kept his agreement ; (3) a permission from the licensor to 
the licensees to manufacture in case the licensor failed to 
perform his agreement. The court held that the three in- 
instruments, taken together, must hâve the interprétation 
claimed for them by the plaintiff. The défendants contended 
that they were bonafide purchaserswithout notice of anyinstru- 
ment but the recorded conveyance of August 27, 1866, and 
that they were protected from any unrecorded agreement 
between Milton A. Hamilton and Lombard & Thompson, in 
the absence of any actual notice thereof. On this question the 
court said : "The recording act in force when the défendants 
took their conveyance from Strong & Woodbury, on the 
tenth of pecember, 1869, was section 11 of the act of July 4, 
1836, (5 U. S. St. at Large, 121,) which provided 'that every 
patent shall be assignable in law, either as to the whole interest 
or any undivided part thereof, by any instrument in writing, 
which assignment, and also every grant and conveyance of the 
exclusive right under any patent to make and use, and to grant 
to others to make and use, the thing patented, within and 
throughout any specified part or portion of the United States 
shall be recorded in the patent-office within three months 
from the exécution thereof.' It is well settled that mère 
licenses or contracts conferring the limited and not the ex- 
clusive right to exercise some of the privilèges secured by 
the patent are not the subjects of régulation by this statute ; 
and that it relates solely to grants or conveyances of the 
exclusive right or légal estate vested in the- patentée, which 
leave no interest in the patentée for the particular territory 
and the particular right to which they relate. Curtis on Pat- 
ents, (3d Ed.) § 179. Within this rule, the recorded conveyance 
of August 27, 1866, from Milton A. Hamilton to Lombard & 
Thompson, is notau assignment of the wholeinterest in the 
patent, or any undivided part therof ; nor is it a grant or con- 
veyance of the exclusive right, under the patent, to make 
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and iiso, and to grant to othera to maliè and use, the tliingpat- 
ented, within and throughout any specified part or portion of 
the Fnited States. It is only a license. It réserves to the 
grantor * the right to manufacture the said invention.* What-: 
ever right to manufacture the grantees acquired by the face 
of it, Buch right was not exclusive in them; therefore, such 
instrument was not one required to be recorded. Nor were 
the other two instruments of August 27, 1866, instruments 
which it was neeessary to record. The recording of the in- 
strument of August 27, 1866, which -was recorded, was not 
notice to the défendants that they could safely rely on the 
record as showing the whole transaction between the parties 
to the instrument in respect to its subject-matter. The three 
instruments were ail of them valid without recording, as 
against the défendants, although bona fide purchasers with- 
out actual notice. Although the recorded instrument of 
August 27, 1866, may, on its face, convey the right to make 
to the grantees, seeing it on the record is of no more avail 
to the défendants than if they had seen îtoutof the record. 
The existence of the three instruments, taken .together, as 
limiting the right of Lombard & Thompson, affeots the défend- 
ants with the conséquences of such limitation, for they oan 
hâve no greater right than Lombard & Thompson had." 

Before any order overruling the plea to the amended bill. 
has been made, the défendants now présent a pétition to the 
•court for a rehearing or a refargument of the case. The 
ground of the application is set forth in an afiSdavit made by 
Mr. CogsweU, the counsel for the défendants, who prepared 
the brief for the défendants, on the plea to the amended 
bill, which states that he understood that the case turned 
on actual notice to the défendants' assîgnors of the unre- 
«orded agreements between them and Milton A. Hamiltbn,lim- 
iting, as was claimed, the opération Of the license given by the 
lattertosuchissignors; that he was furnished with the iplain- 
tiff's brief just before the case was submitted to the court, 
and the question upon which the case was deoided did not* 
attract his attention until he saw the opinion of the court; 
ihat justice to the défendants reiqnires that the case should lïs 
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reargued, to the end that thq question may be presented 
■whether Milton A. Hamilton, having conferred upon Lombard 
& Thompson the apparent right to manufacture and sell the 
patented , invention without restriction or réservation, and 
the power to assign such right to others without such restric- 
tion, is not, and the plaintiff, as his assignée, is not, estopped 
from setting up, as against the défendants, who are innocent 
third parties, and haye bought in good faith such right, rely- 
ing upon the unoonditional and unrestricted hcense, the lim- 
itation or restriction of said lieense contained in a separate 
instrument not in any way referred to in said lieense. 

The amended bill alleged that the défendants had con- 
fltructed machines containing the patented invention with full 
knowledge of the facts alleged in the bill, among which facts 
was the existence of the said two unrecorded instruments. 
The défendants denied knowledge and notice of the existence 
of said two instruments. No évidence of aetual notice of 
either of them to the défendants was given by the plaintijBP. 

It is contended for the défendants that a point conclusive 
against the plaintifif's right was not brought to the attention 
of the court; that the court held, in its décision on the plea 
to the original bill, that the words "légal représentatives," in 
the recorded conveyance of August 27, 1866, ineluded "as- 
signe;" that such conveyance was absoiute and unconditional, 
as was held in the same décision, except a réservation 
not applicable to the question in hand; that the évidence 
shows that the défendants and their immédiate assignors 
were bona Jide purohasers for value, without notice; that 
it is a rule of law that where the owner of property has con- 
ferred upon another person a power to dispose of it, and an 
innocent third party has dealt with such person upon the 
assumption that he possessed such power so apparently con- 
ferred, such owner is estopped from asserting that the power 
was not what it purported to be, but was limited or restricted 
by some secret agreement; that the purchase by the défend- 
ants was made upon the faith of the title which Milton A. 
Hamilton had apparently given to Lombard & Thompson, 
and it would be coutrary to justice and good conscience to 
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permit him, or the plaintiff as his assignée, by a title derîved 
from him subseqùently to his conveyance to Lombard & 
Thompson, to assert his real title against the défendants; 
that a contrary rule would operate as a fraud by Milton A. 
Hamilton upon the défendants; that the case is one for the 
application of the principle in favor of the défendants that 
where one of two innocent parties must sustain loss from the 
fraud of a third, such loss must fail upon the one, if either, 
■whose act bas enabled such fraud to be committed ; that the 
défendants are innocent purchasers, upon the faith of the 
apparent title conferred upon Lombard & Thompson; that 
any fraud wbich bas been committed bas been committed by 
virtue of the évidence of title whieh the plaintiff' s assignor 
put into the hands of Lombard & Thompson; and thatfrauds 
may be perpetrated on the public if the owners of patents, who 
give absolute assignable licenses, are permitted to treat as 
infringers purchasers of such licenses, by virtue of a secret 
agreement entered into at the time of the exécution of the 
license. 

Two cases are referred to by the défendants : McNeil v. 
Tenth Nat. Bank, 46 N. Y. 325, and Moore v. Metropolitan Nat. 
Bank, 55 N. Y. 41. The head note of the first case is that 
where the owner of property confers upon another an appar- 
ent title to or power of disposition over it, he is estopped 
from asserting his title as against an innocent third party, 
who bas dealt with the apparent owner in référence thereto, 
without knowledge of the claims of the true owner; and that 
the rights of such third party do not dépend upon the actual 
title or authority of the one with whom he dealt, but upon the 
act of the owner, which precludes him from disputing the title 
or authority he bas apparently conferred. The doctrine was 
limited, by the décision, to the case where the owner had en- 
trusted to another, not merely the possession of the property, 
but written évidence over his own signature of title thereto, 
and of an unconditional power of disposition over it. The 
same doctrine was applied in Moore v. Metropolitan Nut. Bank, 
where it was held that the bonafide purchaser for value of a 
non-negotiable chose in action from one upon whom the 

v.4,no.5— 28 
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owner had, by written assignment, conferred the apparent 
absolute ownership, where the purchase is made upon the 
faith of such apparent ownership, obtains a valid title as 
against the real owner, who is estopped from asserting a title 
in hostility thereto. 

Since the décision in this case on the plea to the amended 
bill, it bas been stipulated in writing by the plaintiff that 
Edmund P. Woodbury would testify that the considération 
paid for the conveyance of April 29, 1868, from Lombard & 
Thompson to Eussell, Eeese, and the firm of Strong & Wood- 
bury, (consisting of Henry A. Strong and Edmund F. Wood- 
bury,) was the sum of $4,000, in property and cash; and that 
the défendants respeetively would testify that they paid on the 
exécution and delivery of the conveyance from Strong & Wood- 
bury, of December 10, 1869, to them, the sum of $1,000 in 
cash ; and that such stipulation be filed and made a part of 
the record, on the application for a rehearing, with the same 
effect as though such tëstimony had been regularly put in by 
the défendants originally. 

In the proofs, Edmund T. Woodbury testified that he nego- 
tiated with Lombard the purchase covered by the conveyance 
of April 29, 1868; that he never heard until the spring of 
1877 of the two unrecorded instruments of August 27, 1S66; 
and that the only agreement between Hamilton and Lom- 
bard & Thompson, of which he had any information, prior to 
1877, was the reoorded conveyance of August 27, 1866. 

The conveyance of April 29, 1868, from Lombard & Thomp- 
son to Eussell, Eeese, and Strong & Woodbury, recites that 
"whereas, by virtue of assignment from Milton A. Hamilton, 
dated August 27, 1866, the right for the state of New York 
was vested in us, Clinton A. Lombard and John Thompson;" 
and then it conveys ail their "right, title, and interest" in the 
invention, as secured to them by the patent, for, to, and in 
the state of New York. The conveyance of July, 1868, from 
Eeese to Eussell and Strong & Woodbury, recites that "by 
virtue of assignment dated August 27, 1866, the right for the 
state of New York was vested in Clinton A. Lombard and 
John Thompson;" and that by virtue of the assigkmient from 
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them of April 29, 1868, "the right for the st'ate oï New York" 
was vested in Eussell, Eeese, and Strong & Woodbury, and 
then it conveys ail the "right, title, and interest" of Eeese in 
the invention, as secured to him by the patent, for, to, and 
in the state of New York. The conveyanee of December 10, 
1869, from Strong & Woodbury to the défendants, recitea 
that by virtue of assignment from Hamilton, of August 27, 
1866, "the right for the state of New York" was vested in 
Lombard & Thompson; and that by virtue of the assignment 
from them of April 29, 1868, "the right for the state of New 
York" was vested in Eussell, Eeese, Strong & Woodbury ; and 
that by virtue of the assignment from Eeese, of July 16, 
1868, "ail his right, title, and interest in and to said right 
for the state of New York" was vested in Eussell, Strong & 
Woodbury ; and then it conveys ail "our right, title, and inter- 
est therein, as secured by the letters patent and assignment 
before mentioned, which consista of the right, title, and inter- 
est" of Eussell, Strong & Woodbury "to the right for the 
whole state of New York, except one-half interest held by 
Eobert P. Eussell and the counties of Cayuga and Franklin, 
previously assigned to John Busley and Sidney A. Paddock, 
respectively." 

The conveyanee of April 29, 1868, from LoMbard & 
Thompson, conveys only their "right, title, and interest" in the 
invention. The conveyanee from Eeese conveys only his 
"right, title, and iuterest" in the invention. The conveyanee 
from Strong & Woodbury conveys only their "right, title, and 
interest." No récitals in those instruments caused them to 
operate to convey to the défendants anything more than the 
right, title, and interest of Lombard & Thompson, whatever it 
was, on the twenty-ninth of April, 1868. It is true that the 
conveyanee of April 29, 1868, and the subséquent convey- 
ances, recite that what was vested in Lombard & Thompson, 
by the assignment to them, was "the right for the staté of 
New York." But Milton A. Hamilton wasno party to those 
conveyances. He did not deal witîi any oiie but Lombard & 
Thompson. Even if theybe regarded as acting as "his agents 
in subsequently conveying, they conveyed only their "right. 
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title, and interast." What thatwas has beeen defined. Thè 
parties taking from and under them were, by the form of the 
convejance- from them, refèrred to ïïamilton to ascertain 
what, in fact, the "right, title, and interest" of Lombard & 
Thompson waa. What it was depended on the three instru- 
ments of August 27, 18t)6, takeii together, and an inquiry of 
Hamilton would hâve diaclosed that fact. There was enough, 
in the terma "right, title, and interest, "in the assignment from 
Lombard & Thompson, to put any purchaser from them, im- 
médiate or subséquent, on inquiry; and to charge him with 
notice of what such inquiry, if made of their grantor, would 
bave disclosed. While by the recorded assignment of August 
27, 1866, the right to make may appear to bave been in- 
vested in Lombard <& Thompson, yet they did not undertake 
to convey.what that assignment appeared to convey, but only 
their "right, title, and interest" as it in fact existed. The, 
case, therefore, doesnot fall within the principle of the two 
cases cited for the défendants. In tbis case no one made any 
inquiry of any person but Lombard & Thompson. Neither 
Hamilton nor the plaintiff are bound by any suppression of 
the truth by them, or any failure on their part to disclose ail 
three of the instruments, so long as they assumed to convey 
only their "right, title, and interest." 
It foUows that the prayer of the pétition must be denied. 



Whitmun V. Sbaman and another, 

(Oireuit Court, S.D. Ifeto York. , 1880.) 

L Patent No. 150,921, for au improvement in coal-scuttles, hdd not tn- 
fringed. 

In Equity. 

Wheeleb, D. J. Tbîs suit îs brougbt for an alleged in- 
fringement of letters patent No. 160,921, dated May 12, 
1874, granted to the orator for an improvement in coal-scut- 
tles. As the orator is not the inventor of coal-scuttles, nor 



of anytMng underlyîng the whole structure, hîs patent can- 
not be coûstrued as coveringthe whole, but miist be restricted 
to the partioular construction invented by him in order to 
stand at ail. Railway Co. v. Sayles, 97 U. S. 554. His 
scuttle is made with a bottom stamped eut of one pièce of 
métal, extending upwards outside of the body. The defend- 
ant's scuttle is made in substantially the same way, except 
that the bottom extends upwards inside of the body. Placing 
the body inside of the upward extension of the bottom is an 
important and distinctive feature in the plaintiff's invention, 
and is made so by his patent. Without that, a scuttle can- 
not be said to be his style of scuttle. He rivets the body to 
the bottom, and the bottom to the base, and that mode of 
fastening them is described in his patent. Had that been 
new his patent would probably hâve covered it, as well as the 
method of putting the parts together to form the scuttle. But 
that is an old and well-known way of fastening parts of 
metalUc vessels together, and could not be patented to any 
one. His : patent seéms to stand well enough for his partioular 
style of scuttle fastened in that manner, and that is ail. The 
défendants do not make that style, and th^refore do not 
infringe. 

ïhe bUl is dismissed, with costs. 



Clarkb, Trustée, v. Johnson. 
{Circuit Court, E. J). Nem York. November 17, 1880;) 

1. Rb-Ibqtib No. 3,579, issued August 3, 1879, to Nathaniel Jenkiiu, for a 

certain form of dise used for valve seats in steam joints, lidA not t'n* 
fringed. 

2. EqurvAXEKTS. — One substance does not constitute the équivalent of tha 

other, -when each produces a dlSerent product under the same con- 
ditions. 

In Equity. Décision on final hearing. 

Thomas William Clarke, for complainant. 

B. F. Lee and Gilbert é Cameron, for défendant. 
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Bbnediot, D. J. This is an action for an account, and an 
injunction to restrain the défendant from making a certain 
form of dise nsed for valve seats in steam joints, upon the 
ground that such manufacture infringes a patent issued to 
Nathaniel Jenkins, August 3, 18G9, known as re-issue No. 
8,579, and now owned by the plaintiiï. 

Varions issues are raised by the pleadings, of which it will 
be neeessary on this occasion only to consider the one relat- 
ing to the infringement. 

The character of the article complained of is not in dis- 
pute. It consists of dises intended to be used as valve seats 
for steam joints, composed of bone black, mixed with gutta 
percha and India rubber, made vulcanizable by an adœixture 
of sulphur, and then vulcaniaed; the proportions of the 
compound being either Para rubber, 10 Ibs. ; gutta percha, 5 
Ibs.; sulphur, 4J Ibs.; bone black, 22| Ibs. Or, Para rub- 
ber, 14 Ibs. ; ^utta percha, 7 Ibs. ; sulphur, 6 Ibs. ; bone black, 
28 Ibs. 

The main question of the case, as I view it, is whether 
Buch an article is covered by the Jenkins patent. 

The Jenkins patent was construed by this court on a 
former occasion, (16 Blatchf. C. G. B. 495,) and no reason 
is seen for any modification of the opinion then expressed, 
that it is not possible, in view of the language of the spécifi- 
cations, to uphold the plaintiff's contention that the Jen- 
kins patent is for a packing composed of four-tenths of refrac- 
tory material, vulcanized, no matter what the vulcanized 
material may be, if it contained rubber; and that the patent 
must be considered to be limited to a compound consisting 
of at least four-tenths of refractory, earthy, or stony matter, 
mixed with rubber prepared for vulcanization by using less 
than 25 per cent, of sulphur and then vulcanized, whence 
results a material composed of 40 per cent, and over of re- 
fractory matter held togetber by a skeleton of soft rubber. 
So understanding the patent, I am at loss to discover any 
ground upon which to base the conclusion that the patent is 
infringed by a packing which consists of refractory matter 
lield together by a skeleton of vulcanite. 
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Evidence bas been given at tbis hearing tô show tbat at 
the time of Jenkins' invention it was well known tbat both 
soft rubber and vulcanite became soft about the température 
of steam beat. And from tbis fact it bas been argued tbat 
inasmucb as tbe pacliings in question were intended to be 
used at tbe température of steam beat, tbe employment of 
vulcanite instead of soft rubber, as tbe skeleton of tbe pàck- 
ing, was simply tbe use of a known équivalent in place of tbe 
soft rubber wbicb forms the skeleton of tbe Jenkins packing. 
But sucb a conclusion by no means f ollows from the fact 
proved, wben it also appears tbat a packing, tbe skeleton of 
wbicb is vulcanite instead of soft rubber, wben used at tbe 
température of steam beat, displays properties not possessed 
by a packing, tbe skeleton of wbicb is soft rubber. 

The testimony clearly shows tbat at tbe température at 
wbicb thèse packings were intended to be used, the Johnson 
packing does not lose its tougbuess or close grain; does not 
llake or crumble, as tbe Jenkins packing does ; resists press- 
ure and tbe action of steam in a manner tbat the Jenkins 
packing does not ; is more durable and far more efficient tban 
the Jenkins packing. Tbis différence in the action of the two 
packings, wben used at tbe température for wbicb tbey are 
intended, shows tbat tbe employment of the vulcanite in 
place of the soft rubber, is not tbe substitution of one substance 
for another witbout change of results, but tbat, on the con- 
trary, a différent product is obtained. Sucb a state of faets 
leavea no room to contend tbat the Johnson packing is ob- 
tained by simply employing a known équivalent in place of 
the soft rubber wbicb forms tbe skeleton of tbe Jenkins pack- 
ing. 

Tbe évidence also contains expressions of an opinion enter- 
tained by some persons of expérience tbat ail tbe sulphur in 
excess of about 2 pef cent., used in the vulcanization of 
rubber, is simply mechanically mixed witb and not chemic- 
ally combined witb tbe gum. And, from the évidence, it bas 
been argued tbat vulcanite is soft rubber, or, as it is expressed, 
vulcanite is soft rubber pJîM mécbanical sulphur; and conse- 
quently the Johnson oompound does not differ in substance 
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from the Jenkîns compound. But, as bas been seen, the 
Johnson packing possesses properties not displaj'-ed by the 
Jenkins packing. A substantial change in the charaoter of 
the article is produced by using a proportion of sulphur not 
contemplated by Jenkins ; indeed, ex<;luded from his invention 
by the terras of his patent. Whether excess of sulphur be 
mêchanically mixed or chemically combined with the same 
can make no différence, for the fact remains that the resuit 
is a product possessing new and valuable qualities. 

In view of the circumstances that the patent hère sued on 
bas been sustained on two occasions by distinguished judges, 
it is proper to add that the question presented by this case 
I is one entirely différent from that raised in the two prior 

cases set up in the bill. The valve seats complained of in 
the case decided by Judge Sbepley March 22, 1872, (1 0. 0. 
359,) were claimed to hâve been made under the Frink pat- 
ent. They contained lead or litharge and brass filings, which 
are sulphur absorbents; and it was there proved that thèse 
absorbents combined with the sulphur in vulcanizing, and so 
madô another comparatively refractory ingrédient, sulphu- 
reted métal. TJpon this proof it was held that the valve seats 
then in question were substantially the same article as the 
Jenkins valves. 

In Jenkins v. Johnson, 9 Blatchf. C. 0. E, 516, the valve 
seats brought to the considération of Judge Blatchford were 
a still différent article, and in that case it -was shown that 
the composition contained oxides of lead and iron, and that 
the excess of sulphur, beyond the amount taken up by the 
process of vulcanization to form a soft-rubber skeleton, united 
with the iron and lead, and formed refractory minerai matter. 
Consequently, it was in that case concluded that the Jenkins 
patent had been infringed. 

Hère the facts are différent. The defendant's compound 
contains no sulphureted métal. There are no oxides of lead 
or iron, nor any other substance which combines with the 
sulphur to make refractory matter; but the excess of sul- 
phur used, which by itself certainly is not refractory, is in such 
proportion that when the compound is submitted to a vulcan- 



ADAIR V. THÂTBB. 441 

îzîng beat there results from the sulphur and tte gum thé 
substance called vulcaïiite. Accordingly, it bas not been 
claimed in this case tbat tbe excess of sulpbur employed in 
the manufacture of the defendant's dises goes to make refrac- 
tory matter, as was foundto be the fact in the two cases 
referredto. Hère the contention bas been tbat the excess of 
sulphur used is a mère adultérant; but, as already stated, 
this position is not supported by the évidence. 

For thèse reaBons, it must be held that' the plaintifif bas 
failed to prove infringement, and the bill is dismissed, with 
costs. 



Adaib ». Thatbb. 

{Circuit Court, 8. D. New York, -, 1880. 

1. Infiîinoembnt — Part op Combikatioh. — The appropriation of part 
of a patented combination constitutes an infringement pro tanto, if 
euch part, separate from the rest, was new and patentable to the in- 
venter. 

Lister V. Leather, 8 EU. & B. 1004. 

Ëdlen V. Dickinaon, 6 Exch. 312. 

In Equity. 

Andrew J. Todd, for complaînant. 

John Van Santvoord and John S. Washhwm, îat défendant. 

Wheeler, D. J. This suit is founded upon re-issued let- 
tei>5 patent No. 6,964, dated February 29, 18T6, granted to 
the oràtor for an improvement in pumps. Before bis inven- 
tion single- acting pumps, cast in one pièce, with open water 
heads, through which the piston and valves could be with- 
drawn and replaced readily, had been constructed; but ail 
double-acting pumps, so far as bas been shown, had been 
made in detached portions, were complicated, and their parta 
difficult of access. He dôvised a double-acting pump, with a 
piston cylinder and an open cylinder beside it for the valves 
below the piston, both below an open water head, through 
•which the piston and those valves could be readily removed 
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and replaced; and witli another short cylinder beside and 
opening into the upper part of the piston cylinder, for one of 
the valves above the piston, and a floating top to the piston 
cylinder, constituting the other valve above the piston, ail the 
stationary parts of which could be cast in one pièce, and ail 
the moving parts of which would, when once in opération, be 
covered with and made air-tight by the water. The patent 
was intended to cover thèse improvements. The spécifica- 
tion commences by stating that the invention consists in im- 
provements in double-acting pumps, and describes the parts 
constituting the pumps as improved, their objects and modes 
of opération. There are five claims, the second of which 
only is claimed to be infringed, and that is for the "com- 
bination of the piston cylinder, the valve chamber and its 
valves, by which the water is supplied to and discharged from 
the lower side of the piston, the water head, and a cylinder 
cover, which is removable from the pump through the open 
water head, substantially as described." There cannot be a 
double-acting pump without two sets of valves — one below 
the piston, through which the water is drawn when the piston 
ascends, and another above the piston, through which the 
water is drawn when the piston descends. Only one pair, 
the one below the piston, is specifically mentioned in that 
claim. That pair, with the other parts specifically men- 
tioned in the claim, and without the pair above the piston, 
not mentioned, would constitute a single-acting pump only. 
For such a pump the claim could not be maintained, because 
of lack of novelty; and as a claim for such a pump it clearly 
would not be infringed by the pump of the défendant. The 
défendant argues and insists that, as the inventor separated 
his claim into parts, each part must stand by itself, and be 
held to cover only devices mentioned in it. If this construc- 
tion should be adopted, the patent, so far as this case is 
concerned, would be defeated. The patent is a grant, and is 
to be fairly and liberally construed, in favor of the grantee, 
to effectuate the intention of the parties to it. This is the 
settled doctrine in this country. Construing acoording to 
this rule, the whole subject of the patent is to be looked at. 
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It is for an improvement in double-actirigpumpBrand bas 
no référence to singleracting pumps, The claim niust be 
read as if it said, for the combination, in a double-acting 
pump, Buch as had been described, of the parts mentioned. 
This saves the patent, and saves the claim as a claim for 
the combination of the parts mentioned in such a pump. 
There they work together, and are uot a mère aggregation. 
The défendant salis a pump whioh has an open cylinder be- 
side the piston cyliader, for the valves below the piston, both 
of which are below an open water head, through which the 
piston and thèse valves can be readily withdrawn and re- 
placed; and another cylinder, beside the piston cylinder, for 
the valves above the piston, opening into the water headj en- 
tends over it, with a fixed cover to the piston cylinder, so 
that the valves above the piston can be worlied; ail the 
stationary parts of which are cast in one pièce, and ail the 
moving parts of which are, when in opération, under the 
water, and made air-tight by the water, and constituting a 
double-acting pump. Hère are ail the éléments of the com- 
bination described in the second claim of the patent, each 
doing the same thing in the same way as described in thé 
corresponding parts of the spécification, except the cylinder 
cover of the piston cylinder. As to that, in the orator's 
pump, it opérâtes during the down stroke of the piston, as à 
cover for that cylinder, without which the valves above the 
piston could not work at ail ; and, in the defendant's pump, 
it does preoisely the same thing, during the corresponding 
movement, without which the valves above the piston oould 
not work there at ail. In the orator's pump it can be hauled 
up with the piston, thr.ough the opent water head, as far as 
the fastenings about the piston-rod above the pump wiH per- 
mit. In the defendant's pump it is fastened down to its 
place by braces from the supports of the piston-rod above 
the pump, but ia readily removable by removing those braces, 
and removable through the open water head. To free it 
wholly from the rest of the pump, the fastehings of the pis- 
ton-rod, above the pump, must be removed in each case; so 
that élément of the combination performs one office in tha 
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defeiidA,nt's pump in the same manner as în thé orator's, and 
in the manner assigned to it in that claim. That part of the 
orator's invention has been appropriated to the coubtruction 
of the defendant's puûip. It is not necessary, in order. to 
constitute infringement of a combination patented as such, 
that the vthole combination should be used. If a part of it 
only, that, separate from the rest, was new and. patentable to 
the inventer, is used, taking that part ia an infringement- pro 
tanto. ; Lister v. Leather, 8 EU. & B. 1004; Sellera v. Dickin- 
son, 5 W. H. & G. Exch. 311,. 312. Hère the whole of this 
part of the patented invention is taken for one purpose, but not 
for ail. It iSi none the less taken, however, and the taking is 
none the less an infringement because it is not taken for ail 
purposes. * . , 

The defendant's pump is, probably, in some respects, an 
improvement upon the orator's, but that is no excuse for 
taking that part which the orator invented, and is not claimed 
to be. It is said that, as double-acting pumps were well 
known before, the orator could only hâve a patent for his 
particular form, and that the defendant's pump is of différent 
form, and does not infringe. Railway Go. v. Sayles, 97 U. S. 
554. And the statements of Mr. Justice Bradley, in the 
opinion of the court, are oited in support of that argument. 
Those statements are very applicable to cases like this. It 
is to be notioed that each inventer is there said to be entitled 
to his own spécifie form only so long as it différa from those 
of his competitors, and does not include theirs. Hère the 
défendant has included a part of the orator's spécifie form of 
double-acting pump, and cannot shield himself from being 
adjudged an infringer to that estent. 

Let there be a decree for an injunction and an acconnt, 
aocording to the prayer of tbo bill, with costs. 



BTBBBINS, ETC., ELEVATOE MANOT'G CO. V. BTBBBISfl. jliS 

Thb Stebbins Htdbaulio Eletatob MANUF'â Co. and 
anotber v. Stebbins. 

{OireuU Court, 8. B. Ifeu York — , 1880.) 

L PATHarr No. 132,111, îssued October 8, 1872, for " improvements in hy- 
draulic elevators," hdd, under the circumstances of this case, moi m- 
fringed by an apparatus constructed according to patent No. 172,896, 
issued- Febniary 1, 1876, or patent No. 181,113, issued Auguert; 15, 1876, 
for "improvements in hydraulic elevators." 

2. Patent No. 132,112, issued October 8, 1872, for "improvements in 

safety devices for hydraulic elevators," hdd infringed. 

3. Patents Nos. 172,896 and 181,113, hdd, not improvements in or of, 

or in aid of , any of the inventions or improvements patented by pat- 
ents Nos. 132,111 and 132,112. 

Arthur V. Brieaen, for plaintiffs. 

George W. Wingaie and Francis Forhes, îox défendant. 

Blatchford, C- J. Letters patent No. 132,111 were issi^ed 
to the défendant, October 8, 1872, for "improvements in hyr 
draulic elevators." Letters patent No. 132,112 were issued 
to him on the same day for "iraprovementsr jn safety devicea 
for hydraulic elevators." On the fourth of November, 1872, 
he and two other persons, being then the oivners.of 8g,id pat- 
ents, assigned, by an instrument in writing, the said two pat- 
ents to "The Stebbins Hydraulic Elevator Machine Manufao- 
turing Company," a California corporation. One of the 
j)laintifî8, "The Stebbins Hydraulic Elevator Manufaoturing 
Company," is alleged in the bill to bé a California corporation, 
and the said assignment îs alleged in the bill to havô beea 
made to it. The answer appears to admit that such assign- 
ment was made to the plaintiff corporation, and no point ia 
made that it was not, or that it was made to anotber corpora- 
tion. But there is no explanation as to the discrepancy of 
name by the introduction of the word "machine" into the 
name in the assignment. The parties, however, seem to 
treat the corporation assignée as being the corporation plain- 
tiff. 

'The assignment, after assigniug to the assignée ail the 
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right, title, and interest of the assignors in and to the said 
two patents, proceeds thus : "Together with the right to mod- 
ifications, improvements, or re-issues thereof, and ail otlier 
and similar patents in the United States which maybeissued 
to us or any one of us, directly or indirectty, in aid of the 
improvements above specified. * ♦ * And we do hereby 
covenant and agrée to and with the said Stebbins Hydraulic 
Eleyator Machine Manufacturing Company, each for himself 
and not one for the other, to make, exécute, and deliver to it, 
the said Stebbins Hydraulic Elevator Machine Manufacturing 
Company, such other and further assurances, deeds, and 
transfers as may be necessary or proper for the more effectuai 
accomplishment of the true intent and purpose of thèse 
présents." On the first of February, 1876, letters patent 
No. 172,896 were issued to the défendant for "improvements 
in hydraulic elevators," and on the fifteenth of August, 1876, 
letters patent No. 181,113 vrere issued to him for "improve- 
ments in hydraulic elevators." 

This suit is brought to recover for infringements of patents 
Nos. 132,111 and 132,112, and to compel the défendant to 
exécute to the plaintiff corporation an assignment of patenta 
Nos. 172,896 and 181,113. The spécification of No. 132,- 
111 says: "My invention relates to improvements in that 
olass of hydraulic elevators which are used for elevating per- 
Bons and things from one floor of a building to another. My 
improvement consista of an arrangement whereby the power. 
of either one or two upright cylinders can be employed for 
elevating the load according to the weight which it is desired 
to lift. Heretof ore, when two cylinders hâve been used for this 
purpose, the arrangement has been such that the pressure in 
both cylinders was applied in ail cases, whereas, frequently 
and in most cases, the power of a single cylinder is sufficient, 
thua causing a waste of water, which, especially in cities where 
water is paid for by the gallon, is a heavy and unnécessary 
expansé. In the foUowing description my invention is fuUy 
described, référence being had to the accompanying drawing 
forming a part of this spécification, in which figure 1 is a 
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front élévation of my machine, and figure 2 is a side éléva- 
tion. A A représente two upright cylinders, vyhich are secured 
to the same bed pièce, B, at a short distance apart, or any 
number of such cylinders can be used. Inside of thèse cylin- 
ders is a piston, C, and each of the pistons bas a bar, d, ex- 
tending upwards from its center in the manner of a piston -rod. 
Thèse bars bave each a rib, /, extending the entire length 
along the middle of one side, as sho-wn, while their opposite 
pièces are framed into a rack. A strong meta! side pièce, e, 
is secured to the outside of each of the cylinders. A» at their 
ùpper ends, bo as to project above fkem. A shaft,^, extends 
aeross above the cylinders back of the piston. Imrs, d, and 
bears in thèse side pièces. A spobl^ h, is sepured upon this 
shaft opposite the rib, /, of each bar, in which t;he ribs fit, 
60 that theyform guides for the bar, d. , A shaft, I, passes acrpss 
above the cylinders on the opposite side of the .bars, d, and 
also bears in the side pièces, e. Opposite each of the rack 
bars, d, a broad spur wheel, j, is secured to the shaft, I. so as 
to engage with the teeth on the vertical bars ; and between the 
two broad wheels, j, a large spur- wheel, K, is fixed to the shaft. 
Thus, when the rack bars, d, are raised, the wheels, j and K, 
on the shaft, I, are revolved by the engagement of the rack. 
Below the wheels, K, a shaft, l, passes aeross parallel, with 
the shaft, I, and bearing in the lower end of the side pièces, 
e. This shaft bas at its middle a pinion, m, which engages with 
the wheel, K, and at its extremity a large driving puUy is 
secured, marked w, around which the belt for the elevator or 
car passes. By this arrangement the cylinders, A A, can be 
made quite short, so that they can be placed in a cellar or othor 
small compartment, as the speed of the driving puUy can be 
multiplied at pleasure, and thus obtain a large amount of 
élévation for a short stroke of the piston bar. Either one or 
both of the rack bars can be used to transmit the power to the 
gearing. The water which lifts the pistons, C, and rack bar, 
d, is introduced into the cylinders through branch pipes, which 
are secured in the holes, o, in the bed pièce. Thèse pipes are 
so arranged that the water can be tumed into either one or 
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both oylinders as required. By this means the ordinary work 
of the elevator can be accomplished by one of the cylinders, 
and when an extraordinary pressure is required both cylindera 
can be employed, thus providing an elevator that will anawer 
in any place and do its work -with great economy of water." 
The claims of this patent are two, as follows: "First, the 
upright cylinders, A A, with their piston, C C, each of said 
pistons being provided with an upright and rack bar, d, in 
combination with the shaft, I, with its epur-wheels, j' j and 
Z, shaft, l, with its pinion, m, and driving puUy, N, whereby 
I am enabled to employ the pressure in either one or both 
cylinders for hoisting purposes, substantially as and for the 
purpose above descïibed; second, the upright rack bars, d, 
provided with the rib in combination with the guide spools, h, 
substantially as and for the purpose above described." 

The answer of the défendant admits that he bas made and 
sold hydràulic elevators construeted according to the descrip- 
tion in said patent No. 172,896. According to the testimony 
of defendant's expert, Mr. Eliot, patent No. 172,896 describes 
an arrangement of two working cylinders provided with suit- 
able pistons, one of the cylinders and pistons being placed 
inside of the other in such a manner as to economize room, 
and at the same time allow both of the pistons to be com- 
bined with a cross-head, which carries sheaves over which the 
lifting ropes of the elevator work; the combination and 
arrangement being such that one of the pistons, with its cor- 
responding cylinder, can be brought into immédiate action 
to assist the lifting force of the other at the pleasure of the 
operator or attendant of the elevator. The same expert statea 
that the peculiar means by which such a resuit is accom- 
plished consists in making the main working piston in the 
form of a cylinder, and connecting its upper end immedi- 
ately with the cross-head that carries the sheaves, and also 
in Connecting with the said cross-head a piston which worka 
in an interior cylinder placed coneentric with the outer work- 
ing piston, and connecting with them a valve in such a man- 
ner that when the water pressure is brought to bear upon the 
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main -working piston the pressure of water -willalso flow into 
the assisting cylinder, so as to fill up the space undemeath the 
assisting working piston, which is directly connected with the 
cross-head ; that said assisting piston and its cylinder are pro- 
vided with a second piston, and so arranged relatively to the 
water pressure that whenever the attendant of the machine 
desires an extra amount of force to lift the load, he opens a 
valve to admit the water pressure underneath said second 
piston, and its force is thereby immediately applied upon 
or against the assisting piston ; and that thèse two cylinders 
and their pistons are combined by means of a cross-head. The 
eame expert says that the invention set forth in patent No. 
132,111 and that set forth in patent No. 172,896 resemble each 
other only in the fact of having two cylinders so arranged in 
a hydraulic elevator as to be capable of assisting each other in 
lifting the load, according to the pleasure of the operator or 
attendant of the machine; that in so far as relates to the 
arrangement of the cylinders and the means of combining 
them together, they are, in his opinion, entirely différent in 
their construction and mode of opération ; that the arrange- 
ment of the cylinders as shown in patent No. 132,111 
consista simply in placing one beside the other in a line, so 
that their pistons may be connected with a line of shafting, 
tbe only means of their combination being the shaft which 
carries the pinions which gear into the racks of the several 
cylinders- in the combination; that in patent No. 172,896 
the arrangement is such that only two pistons, with their cor^ 
responding cylinders, can be connected so as to assist each 
other, one of them being placed inside of the other, thereby 
arranging them so that the two may be connected directly 
with the cross-head which carries the sheaves over which 
the lifting ropes work, there being no racks or pinions or gear- 
ing of any kind between the two pistons which are intended 
to assist each other, but both of said pistons being connected 
directly with the same pièce of mechanism ; that the com- 
bination and arrangement in patent No. 172,896 eould not be 
Bubstituted to operate in combination with the device described 
T.4,no.5— 29 
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in patent No. 132,111, nor could the devices in patent No. 
132,111, for combining the two oylinders, be substituted 8o 
as to combine the two cylinders, or pistons, as shown and 
described in patent No. 172,896; andthat for thèse reasons 
he regards the inventions set forth in the two patents as 
entirely différent in their construction and mode of opération 
in every respect, except the ' mère faot of their having two 
cylinders, and their pistons, to assist each other in lifting 
the load. The plaintiff 's expert, Mr. Mcintyre, says that the 
arrangement described in patent No. 172,896 is substan- 
tially like that shown in patent No. 132,111, in the main and 
particular features of construction and mode of opération, 
namely: the eombination with the shaft çr cross-head (or 
other device, as the case may be, for opéra ting the cable) of 
the pistons of several cylinders, in such a manner that each 
of said pistons is always in direct and operative connection 
with the cros3»head or device to be driven by the piston, 
and so that either one of the cylinders and pistons may be 
brought into use as a re-enforce to the other, after such other 
shall hâve partially raised the load to be elevated ; that the 
machine shown in patent No. 172,896, while it involves the 
main feature and important principle of construction and 
mode of opération which is the subject of the machine in 
patent No. 132,111, is supplemented with the idea of such 
a eombination and arrangement of the cylinders as that one 
shall be ooncentrically within another, and as that, whether 
one or the other be employed, or both at the same time, the 
power exerted through the connection of the piston with the 
shaft or other device to be driven will be transmitted centrally 
to the shaft to be moved, and in a more désirable manner than 
is accomplished by the construction shown in patent No. 132,- 
111 ; and that the machine in patent No. 172,896 embraces an 
improvement on the machine shown in patent No. 132,111, 
in that the several pistons and piston-rods, which are always 
in operative connectin with the shaft or thing to be driven by 
them, are always so supplied with water, in contact with the 
pistons, that when the water pressure is applied to either pis- 
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ton, to re-enforce the other, the water so applied will not hâve 
to fill any empty portion of the cylinder beneath said piston 
before its motive power or pressure opérâtes upon said piston. 
There is no doubt that in patent No. 172,896, as well as in 
patent No. 132,111, the power of either one or two upright 
cylinders canbe employed for elevating the load, according to 
the weight which it is desired to lift. But that is the pur- 
pose or object of the mechanical means employed in each. 
There is no claim in No. 132,111 to such purpose or object. 
If there were, such claim would be void. The first claim of 
patent No. 132,111 is a claim to a combination of the cylin- 
ders, pistons, ràck bars, shafts, spur-wheels, another shaft, 
pinion, and driving puUy, arranged substantially in the man- 
ner described in the patent. In patent No. 172,896 there are 
cylinders and pistons, but no others of the éléments of the 
combination set forth in the first claim of patent No. 132,- 
111 ; and such cylinders and pistons in patent No. 172,896 
are combined and arranged, both among themselves and in 
référence to the other parts of the machine, in an entirely 
différent manner, both as to construction and mode of opér- 
ation, from the manner in which the cylinders and pistons in 
patent No. 132,111 are combined and arranged among them- 
selves and in référence tothe other parts of the machine. It 
is claimed for the plaintiff that the pully arrangement in pat- 
ent No. 172,896 is the mechanical équivalent of the rack and 
pinion arrangement in patent No. 132,111. But it is quite 
apparent, from the évidence of Mr. Mcintyre, that the mechan- 
ical equivalency consists only in the fact that in each patent 
each piston is always in operative connection with the device 
to be driven by the piston, so as to enablè the re-enforcing action 
to be effected. But the concentric arrangement in patent No. 
172,896 for the central transmission of power, in connec- 
tion with the mechanical arrangements which in that patent 
take the place of the rack and pinion arrangement in patent 
No. 132,111, make the arrangement of cylinders and pistons, 
and the attendant machinery, in patent No. 172,896, a différ- 
ent arrangement, mechanically, from the arrangement of 
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cylinders and pistons and the attendant machinery in patent 
No. 132,111, and not one embodying any invention claimed 
in patent No. 132,111. 

• The spécification of patent Noj 172,896 says: "In the 
drawings, A représenta the outer casing or çylinder, provided 
with the inlets, a a'. On each side of the casing, A, is secured 
a suitable frame-work ,to sustain the puUeys, 1 1 and 2 2. 
From this frame-work rise the vertical guides, B B, for the 
cross-head, G. Within the çylinder. A, works the hollow pis- 
ton, D, the upper portion of which is connected by suitable 
means to the cross-head, C. Again, within the hollow piston, 

D, is a stationary hollow çylinder, E, secured to the bottom 
of çylinder A. Thus the piston, D, moves and opérâtes between 
the interior of the çylinder A and the exterior of the çylinder 

E, for purposes hereinafter explained. Again, within the çylin- 
der E is fixed to operate the piston, F, having a hollow pis- 
ton rod, /, reaching nearly to the top of the ej'linder E. 
Again, within the hollow piston-rod or çylinder,/, is singly 
fitted and operated the piston, G. This hollow rod or cylin- 
inder, /, is provided with a valve, g, at its bottom for a pur- 
pose hereinafter explained. Attached to the piston, G, is the 
piston-rod, I, the opposite or upper end of which is connected 
with the cross-head, C, by any suitable means. Through the 
base of the casing or çylinder, A, I arrange the inlet openings, 
a a', for the passage of the water from the Connecting pipes. 
The opening, a, entera, the çylinder. A, immediately under 
the piston, D, and supplies the water for raising that pis- 
ton. The opening, a', enters the çylinder, A', immediately 
under the piston, F, and supplies the water for raising that 
piston, The pipes conducting the water to the openings, a 
and a', may be supplied with discharge cocks of any of the 
well-known styles. 

"The opération of my device is as foUows: The elevator 
being ready to ascend, water is admitted through the open- 
ing, a, and the pressure raises the piston, D, and with it the 
piston-rod, I, both being connected with the cross-head, C; 
the resuit will be the equal aseent of the pistons, D and G. 
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As the piston, G, rises in the hoUow rod or cylinder,/, the 
dead-water resting in the pipe below the cock enter s through the 
valve, g, and opening, g\ into and fills the cylinder,/. Let ub 
suppose the elevator has reached the thlrd floor of the build- 
ing and some additional weight is added to the load, and the 
main piston, D, is unable to rise further, water is admitted 
through the opening, a', and under the piston, P. This piston 
then rises, and as the valve, g, closes and prevents the escape 
of the water from under the piston. G, the piston, F, carries 
•with it the piston, G, and piston rod, I, and an additional 
power is thus added to the piston, D, to aid in raising the 
elevator. By this construction it is évident that I am able 
to bring the auxiliary piston, F, into immédiate action when 
needed. It remains in position to receive the hydraulic press- 
ure, while the piston, G, and rod, I, move up with the piston, 
D, and, practically, become an elongated rod to the piston, 
F, ready to catch the pressure and come to the aid of piston, 
D, whenever additional aid is required." 

An examination of this spécification in connection with 
the spécification in patent No. 132,111 shows that the views 
of the defendant's export must prevail over those of ' the 
plaintiff's expert, and ihat the doctrine of mechanical équiv- 
alents cannot be successfully invoked in this case in favor of 
the plaintiff. The spécification of patent No. 132,111 admits 
that two cylinders had before been used to elevate the load, 
and that the pressure in both cylinders was appliedin ail 
cases. Of course both cylinders were always in operative 
connection with the device to be driven by the pistons. The 
only new idea in common in patent No. 132,111 and patent 
No. 172,896, is the idea of employing the power of either one 
or two cylinders so as to economize water. One patent does it 
by one mode of construction and opération, and the other by 
another, cylinders and pistons in hydraulic elevators being 
old, to the extent just indicated. 

It is not alleged that the défendant has infringed the second 
claim of patent No. 132,111, and it foUows from the foregoing 
considérations that he has not infringed the first claim of 
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tbat patent. The défendant bas oonstructed two elevatora 
made substantially in aceordance with patent No. 181,113. 
The defendant's expert, Mr. Eliot, testifies that he regards a 
machine oonstructed according to patent No. 181,113 as 
being substantially différent in its construction and mode of 
opération from a machine constructed according to patent 
No. 132,111; that the peculiarity of a machine constructed 
according to patent No. 181,113 consista in using the watér 
in a cylinder, combined with the working cylinder, in such 
a manner tbat the pressure of the water in said cylinder 
sball serve to always equalize the constant weight of the car 
or cage and its attachments, whatever they may be; that 
under such a construction no additional power is added 
beyond what is required as a mère counterbalance, and said 
counterbalance is a constant quantity in weight, and ita 
method of application is for precisely the same purpose as 
■when weights are ordinarily added to said cars or cages for 
the purpose of counterbalancing them; and that in a 
machine so organized there is but one working cylinder used, 
in the sensé in which that term is used as applied to machines ; 
that is, furnishing a power adapted to the load to be lifted. 
There is nothing in the testimony of the plaintifs experti 
Mr. Mcintyre, which establishes the contrary of the foregoing 
view, and the counsel for the plaintiff contends, in argu- 
ment, that what is found in patent No. 172,896 is alsofound 
in patent No. 181,113, with the exception of the central valve 
which in patent No. 172,896 is found in the central piston. 
The considérations before stated as reasons why an appa- 
ratus constructed according to patent No. 172,896 does not 
infringe patent No. 132,111, go to show, in connection with 
the considérations set forth in the testimony of Mr. Eliot, 
just recited, as to patent No. 181,113, that an apparatua 
constructed according to patent No. 181,113 does not infringe 
patent No. 132,111. 

The défendant testified that he put into each of the two 
elevators, which he made in aceordance with patent No. 181,- 
113, a safety brake like that shown in patent No. 132,112. 
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It is not shown by the défendant that he had any license or 
permisBion to do bo. He bas, therefore, infringed patent No. 
132,112. 

Conceding, for the purposes of this cage, that the assign- 
ment of November 4, 1872, assigna the right to improve- 
ments to be subsequently invented or patented by the défend- 
ant, in or of, or in aid of, the inventions or improvements 
patented by-patent No. 182,111 and patent No. 132,112, it 
is manifest that the reasons before set forth as showing that 
the inventions embraced in patent No. 172,896 and in pat- 
ent No. 181,113 do not infringe patent No. 132,111, are 
equally cogent to show that such inventions are not improve- 
ments in, or of, or in aid of, any of the inventions or improve- 
ments patented by patent No. 132,111; and it is not con- 
tended that any of such inventions are improvements in, or 
of, or in aid of, any invention or improvement patented by 
patent No. 132,112. 

A décision as to the proper interprétation and scope and 
effect of the assignment of November 4, 1872, is unneces- 
Bary. The plaintiff is not entitled to the relief it claima 
nnder said assignment, even nnder the interprétation of it 
contended for by the plaintiff. The plaintiff is entitled to 
the nsual decree in respect of the infringement fo patent No. 
132,112. The question of costs is reserved for further hear- 
ing. 



Bteioeb V, Heidelbeboeb. 
(Circuit Gotirt, 8. D. New Tork. November 12, 1880.) 

1. IifFBiNGKMKN'i>— Employé — Commissioks— Injdmction. — Edd, undei 
the circumstances of this case, that an employé is liabieto account for 
the commissions derived by him from the sale of infringing goods, 
and that he could be enjoined from making any further sales. 

î Samb— Emplotbk awd Bmplotb— Puœa m Bk-r-SM, further, that a 
suit against the employer in another district, for such sales, could not 
be pleaded in bar to a suit against such employé for an account and 
injunotion. 
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Francis Forhes, for plaintiff, 

Furman Sheppard, for défendant. 

Blatchford, g. J. The bill in this case is filed for tlie 
înfrmgement of a patent. It charges that the défendant has 
infringed by making, using, and selling the invention patented, 
which is an "improvement in show-cards for embroidery." 
The infringement is alleged to hâve been committed in this 
district and elsewhere in the United States. The bill prays 
for the payment of the profits made by the défendant from 
the infringement, and of the damages sustained by the plain- 
tiff therefrom, and for an injunction against the défendant 
restraining him from making, using, or vending any show- 
cards containing said improvement. 

The défendant has interposed a plea to the bill, and ît has 
been set down for argument and argued. It sets forth that 
the défendant has been and is employed by the persons com- 
posing the firm of Loeb & Schoenfeld, which firm is engaged 
in business in Philadelphia, within the jurisdiction of the 
circuit court of the United States for the eastern district of 
Pennsylvania, such persons being résident at Philadelphia; 
that his business is to visit divers places and exhibit to buy- 
ers samples of the goods made by said firm, and solicit offers 
or orders for the purchase of such goods ; that such orders or 
offers, -when received by him, are transmitted by him to the 
said firm in Philadelphia ; that said firm, in case the offers or 
orders are satiefactory to it as respects price, the solvency 
or pecuniary ability of the proposed buyers, the terms and 
conditions of the proposed purchase, and other particulars, 
accepts the same, makes the sale, supplies the goods, charges 
them to the proposed buyer, and renders to him directly a bill 
for the same ; that the défendant in such case reeeives a com- 
mission on the amount of the sale ; that if the order or offer ia 
not satisfactory, it is declined by the firm and no sale is made, 
and the défendant reeeives no commissions; and thathe has 
not in any other way made or sold show-cards for embroidery 
containing the patented invention. 
j^ The plea also sets forth (2) that before the bill in this suit 
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■was filed the plaintiff filed a bill in said circuit court in Penn- 
sylvania against the members of said firm, for an infringe- 
ment of said patent by them, by making, using, and selling 
show-cards for embroidery alleged to contain said patented 
invention, and praying for a de crée that they pay to him ail 
profits realized from said infringement, and ail damages sus- 
tained by him thereby, and for an injunction restraining them 
from making, using, or vending any show-cards containing 
said improvement; that the défendants in said suit were 
served with process therein, and appeared and answered said 
bill, setting up a defence; that said answer was replied to, 
and said suit is pending undetermined ; that said bill is for 
the same subject-matter and things, and the same alleged 
grievanees, as are set forth in the bill against this défendant, 
and in fact, légal effect, and intendment; prays a remedy and 
relief against and damages and profits for and on accouiît of, 
among other things, the alleged acts of this défendant, as set 
forth in the présent bill against him, and that said alleged 
acts of this défendant, as an employé of Loeb & Schoenfeld, 
are, in contemplation of law, deemed and taken to be, and 
are included within, and constitute a part of, the alleged 
wrongs and grievanees sued for in said bill filed in Pennsyl- 
vania, and that the rights, relief, profits, and damages, if any, 
to which the plaintiff is entitled by reason thereof, constitute 
a portion of the subject-matter and of the claim of said bill 
against Loeb & Schoenfeld, and are recoverable thereunder ; 
and that, therefore, this défendant pleads said former bill 
and answer as a bar to the présent bill. 

As to the first branch of the plea, or the first plea, which- 
ever it may be, (no point being made or decided as to whether 
there are two pleas or only one, or, if two, as to the propriety 
of pleading two pleas without leave,) the plea must be over- 
ruled, The substance of it is that the défendant is not liablft 
in this suit for what the plea sets forth as having been done 
by him. This is not so. The plea shows that the défendant 
bas made a separate and independent profit to himself out of 
the sale of such goods as he has been instrumental in selling, 
by receiving a commission thereon, in which commission Loeb 
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& Schoenfeld hâve no interos'u; that bis commission îs dé- 
pendent on the sales; that he hasmade tho sales for tbe pur- 
pose of receiving the commission; and that he obtains the 
commission by making the sales. This is a distinct profit 
from any profits made by Loeb & Schoenfeld. The commis- 
sion to this défendant would not be included in any profits 
to be accounted for by Loeb & Schoenfeld, and such commis- 
sion is a direct profit to this défendant from the sale of the 
goods. Moreover, this défendant, although selling only under 
the circumstances set forth, is liable to be restrained in thig 
court, by an injunction, from selling the infringing goods, 
and this suit is properly brought against him for that pur- 
poov,. Thi3 court has obtained jurisdiction over his person. 
The plainiiff has a right to restrain the défendant, by injunc- 
tion, from participating, in the way set forth, in such sales, 
although a bill will also lie against Loeb & Schoenfeld to 
restrain them from participating, in the way they do, in the 
eame sales. Maliby v. Boto, 14 Blatchf. 63. 

As to the second branch oi the plea, or the second plea, 
it follows, from the foregoing observations, that the peudency 
of the suit in Pennsylvania against Loeb & Schoenfeld is no 
bar to this suit. This défendant is not a défendant in that 
suit, and no injunction therein could be issued against him 
by name; and, although an injunction therein against the 
défendants therein might reach them for the acts of this 
défendant as an employé of theirs, yet, although he is an 
employé of theirs, in one sensé, in what he does, he is inde- 
pcndent of them in the profit he makea by his commission 
on sales, although he may receive his commission through 
them out of the sale price, and it is proper that the plain- 
tiff shonld bave an indépendant injunction against him in 
this suit. Again, as beforo said, the bill in Pensylvania 
would not make the défendants therein account for the com- 
mission received by this défendant. This, therefore, is not 
the case of another suit pending between the same parties in 
another jurisdiction for the same subject-matter. 

The plea is overruled, with costs, and the défendant will be 
assigned to answer the bill. 
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Beennan ;;. Steam-Tug Anna P. Dobb. 
{District Court, Tû D. Pennsylvania. November 17, 1880.) 

1. ADMiBAi/rT Jtjeibdictioii— Suit in Rbm. — ^In a suit in rem in admiralty, 

against a vessel, an actual seizure is necessary to confer upon the 
court jurisdiction over the vessel. 

2. Suit ra Rem— Pbocess— RBTUiof of Mabshal.— To procesB îssued 

in a suit in rem in admiralty, the marshal made return : " November 
3, 1875, attached the steam-tug Anna P. Dorr, her tackle, etc., by 
serving a copy of this writ, personally, on John Carsf , part owner of 
same, and by serving November 5, 1875, a copy of this writ at rési- 
dence of Capt. E. F. Christian on wife." EM, that the retam did 
not import a seizure of the tug. 

In Admiralty. Sur motion to set asîde alias writ of attach- 
ment. 

AcHESON, D. J. This case is now before the court upon a 
motion made onbehalf of Patrick Brennan and L. B. Fortier, 
to set aside an alias writ of attachment for the arrest of the 
steam-tug Anna P. Dorr, which was allowed by this court 
upon the ex parte application of E. P. Christian and John 
Carse, supported by an affidavit, alleging that, pending pro- 
ceedings in the cause, the vessel had been clandestinely taken 
"out of the custody and jurisdiction of this court" by said 
Brennan. 

The facts of the case, as they now appear to the court, are 
as follo-ws : On October 27, 1875, Patrick Brennan, an owner 
of the one-fourth of said tug, filed a libel in rem for her sale, 
and the division of the proceeds between himself and his co- 
owners, Christian & Carse. To the process which then issued 
the marshal made a return in thèse words: "November 3, 
1875, attached the steam-tug Anna P. Dorr, her tackle, 
apparel, fumiture, etc., by serving a 3opy of this writ, per- 
sonally, on John Carse, part owner of same, and by serving, 
November 5, 1875, a copy of this writ at résidence of Capt. 
E. P. Christian on wife." 

Christian & Carse appeared to the suit, and on Novem- 
ber 15, 1S75, filed an answer denying "the diversity of 
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opinion and inferest among tlie owners in relation to thé 
employment and management" of the tug alleged in the libel, 
and praying the court to prouounce against the libel. 

In the answer it is alleged "that said tug now is, and has 
been during the season of navigation of 1875, engaged in her 
usual employment in and about the port of Erie, " etc. Again, 
it is alleged "that the said tug is now, and has been during 
the entire season of navigation, employed and run for the 
joint interest and profit of the owners," etc. 

From the évidence now before the court it appears that 
the marshal did not arrest or take possession of the tug by 
virtue of said process. He was instructed by the libellant's 
proctors not to arrest her, but simply to serve a copy of tha 
writ upon Christian & Carse, and thèse instructions he obeyed. 
At the time the libel was filed the tug was in the possession 
of Christian, and she rema,ined in his possession as fully after 
the service of the writ &b, before; and down until May 12, 
1877, the tug was run by Christian in and about the harbor 
of Erie, and upon the lake, in her ordinary business. Dur- 
ing ail this time no further step was taken in this suit. 

On the night of May 12, 1877, the libellant, Brennan, hav- 
ing obtained possession of the tug, ran her out of the harbor 
of Erie and took her to Bulïalo, New York; and there, on 
May 14, 1877, filed a libel in rem, in the United States district 
court for the northern district of New York, for the sale of the 
vessel and distribution of the proceeds among the owners. 
Thereupon process issued and the boat was seized by the 
marshal of said last-named district. No answer having been 
interposed, an interlocutory decree in that suit was entered, 
and a final decree for the sale of the tug was made on July 
25, 1877. Subsequently, E. F. Christian moved that court 
for an order opening his default and permitting him to défend 
the action, and vacating the decree and subséquent proceed- 
ings, and for an order dismissing the suit, on the ground that, 
in conséquence of a prior action pending, the court had no 
jurisdiction in the premises. 

The exemplification of the record of the United Statea dis- 
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triet court fot the northem district of New York, now beforô 
me, shows that at the hearing of that motion a copy of the 
record of this court in this ôafle Msproduced, and affidavits on 
both sides submitted, showing that the tug had not been seized 
by the marshal of the western district of Pennsylvania, but 
was left in the possession of Christian, and the circumstances 
under which she was taken ont of the harbor of Erie. On 
April 15, 1878, the court denied the motion of Christian, and 
Bubsequently the marshal of the ndrthern district of New 
York, under his writ of venditioni exponas, sold the tug to L. 
B. Fortier for $3,250. 

The purchase money havingbeen paid to the marshal, and 
by him paid into court, Christian & Carse, by Sprague, Gor- 
ham & Bacon, professing to act as their proctors, petitioned 
the court for an order distributing the funda ; and, such order 
having been made, the abové-named proctors. On July 1 6^ 
1878, reeeived and receipted for thé shares of Christian & 
Carse, in their name and behalf. 

Il is, however, alleged, by Christian à Carse, that this action 
on the part of Sprague, G^rhàm & Bacon was whoUy unau- 
thoi-ized aud never ratified by them; and théy further allège 
that L; B. Fortier acted and conspirèd with Brennan in seiz- 
ing and taking the tug from Erie tô- Buffalb, in contempt (as 
they suppose) of the process of this' court. Whether or not 
thèse allégations are true, it is not nècessary to consider in 
disposing of the présent motion. 

The United States district court for the northem district of 
New York having passed upon the question of jurisdiction, 
and its final decree standing unreversed and unappealed from, 
that decree would be recognized and acquiesced in by thia 
court, even were I of opinion that its décision upon the ques- 
tion of jurisdiction was erroneous. But I do not entertain 
such opinion. 

In Miller v. United States, H Wall. 294, it is said : "In rev- 
enue and admiralty cases a seizure is undoubtedly nècessary 
to confer upon the court jurisdiction over the thing when 
the proceeding is in rem. In most of such cases the res is 
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movable personal property; capable of actual manucaption. 
Unless taken into actual possession by an officer of the court, 
it might be eloigned before a deoree of condemnation could be 
made, and thus the decreei would be ineffectuai. It might 
corne into the possession of another court, and thus there 
might arise a conflict of jurisdiction and décision if actual 
seizure and rétention of possession were not necessary to con- 
fer jurisdiction over the subject." 

In the présent case it is certain that there was no actual 
seizure of the tug by the marshal under the original process 
issued out of this court. Acting in accordance with the express 
instructions of the libellant the marshal did not seize the tug, 
but, with the acquiesence of ail the parties in interest, she 
remained in the possession of Christian. Of this, I may 
hère say, noue of the owners, under the circumstances of the 
case, bave any right to complain. 

But it is said that the marshal's retum shows an attach- 
ment of the vessel. I do not think so. True, the language 
of the retum is, "attached the steam-tug Anna P. Dorr." But 
how? "By serving a copy of this writ personally on John 
Carse, part owner pf same, and by serving, November 5, 
1875, a copy of this writ at résidence of Captain E. F. Chris- 
tian on wife." But such service of the writ was not an 
attachment or seizure of the vessel. 

The return, as a whole, does not import any seizure of the 
tug, and it is entirely consistent with the facts as they appear 
aliunde. 

It foUows, from what bas been said, that the order allow- 
ing the alias attachment in this case was errùneously made. 
Certainly that order would not hâve been made had the court 
been fuUy advised as to the facts, or had the proceedings in 
the United States district court for the northern district of 
New York been brought to its attention. 

And now, November 17, 1880, the aHas attachment is set 
aside; and it is ordered that the marshal deliver the said 
steam-tug Anna P. Dorr to L. B. Tortier; and it is further 
ordered and decreed that E. F. Christian and John Carse 
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pay the costs of said alla» writ, and ail Biibsequently-accruing 
costs, including the marshars costs in connection with the 
Beizure and custody of the boat; the same to be taxed by the 
clerk. 



Ehrman and others v. Steam-Ship Swiptsxjkb. 
{Dùtriot Court, B. Ma/ryland. Novemher 8, 1880.) 

1. Salvage — TowAGB.— Service rendered by a steamer, in the course of 

its regular pursuit, in towing and relieving a vessel, under circum- 
stances of no unusual danger to life or property, and without the 
exercise of unusual activity, enterprise, or heroism, should not be 
regarded as meriting a reward eut of ail relation and proportion to 
■what would hâve been accepted upon a contract contingent upon 
Buccess. 

Tfie Birdie, 7 Blatchf . 243. 

The H. B. FosUr, 1 Abb. Adm. 235. 

2. Same— Samb. — In such case the allowance should be sufflcîently libéral 

to make every one concerned eager to perf orm the service with prompt- 
ness and energy, and also to encourage the maintenance of steam- 
vessels sufflcîently powerful to make the assistance effective ; but it 
should not be so large and so out of proportion to the services actually 
rendered as to cause vessels, in situations in which it was expédient 
that they should quickly accept such assistance, to'hesitate or décline 
to receivo it because of its ruinons cost. 

In Admiralty. Libel for salvage. 

Sébastian Brown and /. Nevett Steele, for libellants, cited: 
TheShip Ewhank, 1 Sumn. 400; The Independence, 2 Curtis, 
357; The Brig Dodge Healy, 4 Washington, 651; Tyson y, 
Prior, 1 Gallison, 135; The Emidouê, l Sutnri. 207; The 
Clyde, 5 Ben. 98; Sonderberg v. Tow-boat Go. S Woods, 146; 
The Ship Charles, 1 Newb. 340 ; The Ghalmette, 1 Woods, 399 ; 
The City of Valparaiso, 2 Lowell, 501 ; The Amérique, 6 L. E. 
Privy Council Appeals, 475. 

John H. Thomas, for respondents, cited : The M. B. Stetson, 
1 Lowell, 119; The Jas. T. Abbott, 2 Sprague, 101; The I. 
F. Farlan, 8 Blatchf. 207 ; The Stratton Aiidley, Id. 264; The 
Underwriter, 4 Blatchf. 94; -TAe &,rdie, 7 Blatchf. 239; The 
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Colon, Dt. et. s. D. of N. Y., opinion by Judge Choate, Aug. 
14, 1878 ; same case in Ct. Ct., opinion by Judge Blatchford, 
July 9, 1880, supra, 469 ; The Plainmiller, 2 Ped. Eep. 872. 

MoREis, D. J. The British steamer Swiftsure, 1,920 tons, 
laden with a cargo of iron ore, on a voyage from the coast of 
Africa to Baltimore, went aground about 9 o'clock on the 
morning of May 9, 1880, in the waters of the Atlantic océan, 
about three miles from the light-house on Smith'a island, 
and about 10 miles from the entrance into the Chesapeake 
bay. The morning was pleasant, with a somewbat hazy 
atmosphère, and the sea was smooth, but the master of the 
steamer mistook the light-house on Smitb's island for that on 
Cape Henry, and when his vessél touched the bottom sup- 
posed that he was on a bar, and kept her at fuU speed until 
he had forced her over a mile towards the shore, and until 
she rested firmly bedded in the sand. During the forenoon 
the sea was very smooth and the wind south-west, and the 
steamer lay solidly in the sand, and those in charge of her 
appear not to bave been specially alarmed at her situation, 
and to bave confidently hoped that she would float ofï witb- 
out injury at high tide, which would be between 7 and 8 
o'clock in the evening. 

The steam-tug E. T. Banks, learning from the pilot-boat 
that the Swiftsure was aground, went to her about 11 o'clock, 
but finding the captain of the Swiftsure intoxicated, and the 
first ofi&cer not willing to employ him, the master of the tug 
concluded not to remain by her. The keeper of the life-sav- 
ing station at Cape Charles, learning the steamer 's situation, 
went out to her about 11 o'clock and boarded her. He found 
the captain intoxicated, and had an understanding with the 
mate that he should keep a lookout for them during the night, 
if they should bave to remain, and that he should show a 
light on a favorable landing place on the shore should the 
steamer burn signais of distress. About midday the two 
steam-tugs America and Eattler, while cruising ]ust outside 
of the capes of the Chesapeake bay looking for vessels eoming 
from the sea to be towed in were informed by the pilot-boat 
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that the Swiftsure was aground on Smith's îsland. They at 
once proceeded to where she was lying, a distance of eight or 
ten miles, and they arrived along-side of her about 2 o'clock in 
the aftemoon. Thèse two tugs are among the most powerful 
on the Atlantic coast, and are well equipped for relieving 
stranded vessels. They offered assistance, and were invited 
on board of the steamer. 

The wind, which had been south-west in the morning, was 
now south-east — that is to say, directly from the océan — and 
the water, which in the morning had been very smooth, was 
now much rougher, so that the steamer, as the tide rose, was 
thumping more and more upon the bottom. Her officers 
were in conséquence fearful that she might receive serions 
injury if the thumping continued, and when the tugs arrived 
were making some préparations looking to throwing overboard 
a portion of her cargo if the thumping should inerease and 
the ship not get off as the tide rose. The officers of the 
steamer asked the captains of the tugs if they thought they 
could get the steamer off. They replied that they could, and 
were willing to try. They were then told that the sooner 
they got to work the better. The tugs made fast first 
one and then two hawsers to the stem of the steamer, and by 
using one tug to keep the other in position, as well as to 
assist in pulling, and with the aid of the powerful propeller 
of the steamer herself, they presently got the steamer so that 
she would move when lifted by the roll of the sea, and little 
by little they puUed her a mile or more, until she was in 
water where she would float. They were occupied in this 
service until about half-past 5 o'clock. When the steamer 
was fairly afloat, and in deep water, her captain declined 
further assistance from the tugs, and, obtaining a pilot, came 
in through the capes and up the bay to Baltimore. She was 
there examined by marine surveyors, and found not to be in 
any respect injured in hull or machin ery, nor was her cargo 
damaged. 

The value of the steamer was about $110,000, and her cargo 
about $15,000. She was 275 feet long, and had éngines of 

v.4:,no.5— 30 
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180-Iiorse power. She was a well-buîlt iron steamer, launehed 
in Augast, 1878. The value of the two tuga was between 
$30,000 and $40,000. 

I think it clearly appears that the steamer, at the time the 
assistance was offered, was in péril, and that her officers so 
considered her. The wind and sea were increasing. That 
part of the coast is considered very dangerous, and liable to 
sudden storms. The tide there bas a rise of four feet, and it 
would hâve been high tide between 7 and 8 o'clock; but it 
appears to me that it was almost a mère chance that the 
steamer would hâve been able to get off at high tide by her 
own power alone. She was not on a bar, but fuUy a mile in 
shore, and with shoal water ail around her. The wind had 
a tendency to carry her further in, and the thumping was 
very likely to cause her to bilge and to put her machinery out 
of working order. I think there can be no doubt that it 
would bave been culpable hardihood in her master to bave 
refused the assistance offered by the tuga, and to hâve relied 
upon the chance of getting ofif at high water without their 
aid. The service of the tugs was, therefore, a salvage service, 
as distinguished from mère towage. It led to the rescue of 
the ship from danger, and should be remunerated as salvage. 

It is to be considered, however, that the tugs, in rendering 
this service, were not going outside their usual occupation 
and use. They were both, when they started for the Swift- 
sure, outside of the capes, looking for employment. One of 
them had been so far out as to meet the Swiftsure as she was 
coming in from the sea early in the morning. They en- 
countered no unusual risk either to life or property, and the 
officers and crew endured no unusual fatigue or labor, and 
neither men nor vessel met with any injury. There was am- 
ple depth of water ail around the Swiftsure for the tugs to 
navigate, and the weather was not stormy nor threatening. 
So that, although the assistance was most timely and in the 
highest degree bénéficiai to the steamer, it was, so far as the 
tugs were concerned, hardly différent from any other three 
hours of their daily employment. It is scarcely to be doubted 



EHBMAN V. STEAM-BHIP BWIFTSUaB. 46Î 

that if they had been Bolicited in the morniag to undertake 
the service for afixed priée they would hâve agreed to remain, 
Bo long as the weather was such as in fact it continued to 
be, along-side the steamer, and work at her for their usual 
compensation per hour. 

Norfolk was only 35 miles off, and in that port there were 
two wrecking companies, owning powerful steam-vessels, kept 
for the purpose of rendering assistance to disabled and 
■wrecked vessels. Two of thèse, the Eesolute and the Eescue, 
started to go to the Swiftsure, one of them at 4 o'clock in the 
afternoon and the other at 11 o'clock at night. So it appears 
that the Swiftsure was not lying where she wonld be likely 
to remain long without assistance if she had signalled for it, 
or had taken means to communicate with the shore. Al- 
though, therefore, this is a case of salvage, it is one of a low 
order of merit, and wanting in those features which chiefly 
hâve prompted generous allowance proportioned to the value 
of the property saved. 

It bas been held, and I think rightly, with regard to steam- 
ers whose regular pursuit is to tow and relieve vessels, and 
where connected with the service rendered there are no cir- 
cumstances of unusual danger to life or property, and no 
nnusual activity, enterprise, or heroism displayed in going ont 
to render it, that such service should not be regarded as 
meriting a reward ont of aU relation and proportion to what 
would hâve been aceepted upon a contract contingent upon 
Buccess. The Birdie, 7 Blatchf. 243 ; The H. B. Poster, 1 
Abb. Adm. 235, 

The allowance in such cases is intended to be sufficiently 
libéral to make every one concerned eager to perform the 
Bervice with promptness and energy, and also to encourage 
the maintenance of steam-vessels sufficiently powerful to 
make the assistance effective. It would be contrary to the 
Bpirit of the maritime* law to reduce the salvage compensa- 
tion below this standard of libéral inducement, and it would 
equally frustrate its purpose if the allowance should be so 
large and so out of proportion to the services actually ren- 
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dered as to cause vessels, in situatioas in which it was expé- 
dient that they should q[uickly accept assistance of the char- 
acter rendered in this case, to hesitate or décline to reçoive 
it because of its ruinons cost. Endeavoring to keep clear of 
both the difficulties above indicated, and intending to practi- 
cally apply the rules of the maritime law and the epirit of 
the précédents in our own courts of admiralty to which my 
attention has been called, I hâve concluded in this case to 
award to the salvors the sum of $2,500. 

With regard to the costs, although the claim of $40,000 
made by the libellants was extravagant, and may hâve oper- 
ated oppressively upon the respondents, yet, under ail the 
circumstances of this case, and as it is not shown that any 
tender or offer of any definite sum was ever made to the libel- 
lants, I am not inclined to vary the usual rule. 

Note. See P. P. M. é W. Oo. v. The SUam-boat E. G. Teager, 1 Fbd. 
Bep. 285; Mayo v. Clark, Id. 738; Conoin T. The Barge Jonatium Chase, 2 
FED. Rbp. 268. 
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Atlas Steam-Ship Co. (limîted) ». Bteam-Ship Colon. 

{Oircuit Court, 8. D. New York. July 9, 1880.) 

1. Salvaoe— Mbasurb of Compensation.— It is the policy of the law to 
give a proper salvage rémunération to powerful and well-equipped 
steamers which render service in saving property that is in péril at 
sea ; but the true cliaraeter of the individual service must be looked 
at under the circumstances of each particular case. EM, under the 
circumstances of this case, that the salvage compensation awarded was 
adéquate and libéral. 

Everett P. Wheeler, for libellant. 

l'homas E. Stillman, for claimant. 

Blatchfobd, g. J. The steara-ship Colon was one of a 
regular line of steamers, owned by the claimant, running 
between New York and Colon. She left New York on the 
eeventeenth of August, 1876, bound for Colon, with 140 pas- 
eengers, and a crew of '74 men, ail told. She was a screw- 
steamer, built of iron, of 2,686 tons burden, fuU brig rigged, 
carrying two courses, two lower top-sails, two upper top-sails, 
two top-gallant sails, two spencers, forestay sail, main-stay 
Bail, and jib. Her spread df canvas was about 2,200 yards* 
Her engines were compound engines. She intended to go 
by the way of the Crooked island passage. On the twentieth of 
August, about 11 o'clock in the forenoon, she broke her low- 
pressure crank-shaft in the crank. By the accident two men 
were killed, the four columns which supported the low^press- 
ure and high-pressure cylinders were broken, and other parts 
of the machinery were badly damaged. The damage was 
such that it could not be repaired at sea, and the master 
decided to make for the port of New York under sail, the pro- 
peller being useless. 

At the time of the accident the vessel was about in latitude 
28 degrees 17 minutes north, and longitude 74 degrees west 
f rom Greenwich. She was distant about 731 miles from New 
York, and 200 miles from the nearest port, which was Nas- 
eau, New Providence. Savannah was distant 420 miles, and 
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Havana about the same distance. In any of those ports tlie 
engines could hâve been repaired. Anchorage could bave 
been found at Watling's island, 248 miles distant, and at 
Little Bird rock, 326 miles distant. The Colon could hâve 
made any of those ports under sail. Aside from the brealdng 
of her machinery, she was entirely stout, staunch, and sea- 
worthy. About half an hour after the accident, the Colon 
was got under ail sail, and her master attempted to wear; 
but, her propeller not being disconnected, he was unable to 
do so, and she made headway to the southward about a knot 
and a half an hour, and drifted to the eastward at about the 
same rate. The prevailing winds at that season of the year, 
and in the vicinity where she was, were more favorable for 
her to proceed to New York, or to some northern port, than 
to a West India port. It would probably hâve taken her four- 
teen days to reach New York under sail alone. 

The master of the Colon was exceptionably compétent, and 
had had a wide expérience in steam-vessels. For 27 yeara 
he had navigated that part of the océan through which the 
Colon's route lay. He had frequently tested the ability of 
the Colon to make headway under sail, and had found she 
•was entirely manageable with the wind on her beam or abaft 
the beam. Thèse tests were made while the screw was con- 
nected with the shaft. The screw of the Colon was attaehed 
to the shaft in such a manner that it could be disconnected 
in less than two hours, and, when disconnected, it would 
revolve freely and would not interfère with the steering of 
the vessel. With the screw disconnected the vessel could sail 
within six points of the wind. At the time of the accident 
the weather was pleasant and the sea smooth, and the wind 
light from west-south-west. The part of the océan where the 
Colon lay disabled was much frequented by both steam and 
sail vessels. Steamers running to and fro between New 
York and Aspinwall passed in the immédiate vicinity. So 
did steamers from the Spanish main, bound to Cadiz and ports 
in Spain and France. So did sailing vessels bound to and 
from New Orléans, Mobile, and Havana. The Colon had fresh 
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provisions and îce sufficient for four or five weeks, and sait 
provisions, among her stores, sufficient for five montha. She 
carried also in her cargo large quantities of flour, sait méat, 
and preserved provisions. Her cargo was worth $250,000, 
and none of it was of a perishable nature. 

Shortly after the accident a French brig was boarded by 
the master of the Colon. The brig ojBfered her services, but 
they were declined. She could hâve assisted the Colon in 
getting her head around to the northward, which the Colon 
was unable to do unassisted, with the wind as it was, and 
with her screw connected with the shaft. Owing to the acci- 
dent to her machinery, it was not convenient for the Colon to 
détail men to disconnect the screw until the morning of the 
22d. Towards 4 o'clock in the afternoon, and about five 
hours after the accident, the Colon sighted the steam-ship 
Etna, distant about 10 miles) and soon after hoisted the sig- 
nal "B. N. D.," which signified that she wished to communi- 
cate close. The Etna changed her course and bore for the 
Colon, and reached her, and the master of the Colon put ont 
a small beat and boarded the Etna. The Etna was an iron 
steamship of 1,274 tons burden, owned by the libellant, and 
running regularly between New York and West India ports. 
She had left Kingston, Jamaica, on the seventeenth of Au- 
gust, bound for New York, where she was due on August 
24th, in the afternoon. She carried 39 passengers and a 
crew of 33 men, ail told. Her cargo was worth about $100,- 
000, and a smaU portion of it consisted of fresh fruits. The 
Etna was worth about $100,000. The master of the Colon 
had an interview with the master of the Etna on board of the 
Etna, and told him that the machinery of the Colon was dis- 
abled, and that he wished the Etna to tow him back to New 
York. After some negotiation it was agreed that the Etna 
would undertake the service. The subject of compensation 
was mentioned, and, at the suggestion of the master of the 
Colon, it was agreed that that should be left to be determined 
by the parties in interest in New York, and an agreement in 
writing was drawn up, and was signed by the two masters, as 
follows: 
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"At sea, August 20, 1876, lat. 28 deg. 17 min. N., long. 
74 deg. W., on board steam-ship Etna. We, the uiidersigned, 
do hereby agrée as foUows: The P. M. S. S. Colon, being 
disabled as to her machinery, but in other respects tight, 
stauneh, and strong, asks the Atlas S. S. Etna to tow her, 
the Colon, to New York. The undersigned, Captain S. P. 
GrifEn, of the Colon, stipulâtes that compensation for the 
assistance to be rendered shall be settled by the companiea 
in interest in New York; and the undersigned, Captain J. W. 
Sansom, of the Etna, accepts the stipulation of Captam S. P. 
GrilEn, and for his part will render the assistance meutioned 
upon the terma stated. 

"8. P. Geipfin, 
"J. W. Sansom." 

The Etna had only one hawser suitable to assist in towing 
the Colon. It was a 10-inch hawser, which had beeu in use 
on the Etna for two years or more, but was in good condi- 
tion. The Colon had a larger hawser, new, which had never 
been used. Before the captains separated it was arranged 
that both hawsers should be used in towing. This agreement 
having been made, the master of the Colon returned to his 
vessel, and the hawser of the Colon was passed to the Etna, 
and the hawser of the Etna to the Colon. The hawsers were 
made fast to the after bitts on the quarter-deck of the Etna, 
on either side, and the Etna resumed her voyage to New 
York with the Colon in tow. They got under way about 7 
o'clock in the evening of the twentieth of August, and aiarived 
off Sandy Hook shortly before midnight on the 25th, and 
came up the bay early in the morning of the 26th. 

During ail the time that the service was performed the 
weather was fine, the sea smooth, and the winds favorable, and 
during most of the time both vessels carried sail. The ves- 
sels arrived in New York safely and without accident, except 
that the Etna's hawser stranded on the twenty-first, and 
there was consequently a short stoppage while it was being 
repaired. In conséquence of the inequality in the strength of 
the two hawsers, they were so arranged that that of the Colon 
bore more of the strain of towage than that of the Etna. 
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ïhe Colon, on her arrivai in New York, in her damaged con- 
dition, was worth about $230,000. She had earned no 
freight. On the arrivai of the steamers in New York, the 
président of the Pacific Mail Steam-ship Company, ■which 
owned the Colon, called on the agents of the Atlas Steam- 
ship Company, and asked them to fix a sum for the service 
rendered, as he desired to transfer the passengers and cargo 
of the Colon to the Crescent City. No agreement was made, 
and later in the day the agents of the Atlas Steam-ship Com- 
pany wrote to said président (Mr. Clyde) that they wished to 
consider the matter, and that they would communîcate with 
him definitely on Monday, August 28. The transhipment of 
the Colon's passengers and cargo to the Crescent City was im- 
mediately commenced, with notice thereof to the agents of 
the Etna. 

On Monday the agents of the Atlas Company called upon 
Mr. Clyde and stated to him that they considered the services 
worth $150,000, and that they would claim that amount. Mr. 
Clyde replied that he did not think the service was worth any 
8uch sum, but that he was willing to pay them fair compen- 
sation. There was no further negotiation, and on the fol- 
lowing day the libel in this case was filed against the Colon 
and her cargo, claiming $160,000. The greater portion of 
the cai-go of the Colon was then on board of the Crescent City. 
Process was issued under the libel, and the Colon and the 
cargo were both attached. A stipulation for the value of the 
Colon and her cargo, in the sum of $150,000, was given 
August 30th. The libel was filed by the Atlas Steam-ship 
Company, (limited,) for itself and ail others. The master 
ofïicers, and crew filed pétitions to be made co-libellants, and 
orders to that effect were entered. A salvage compensation 
of $10,000 was awarded by the district court to the owners of 
the Etna and to her master and crew. Of this sum $4,375 
was awarded to the master and crew, and $750 more to the 
master. Thèse two sums, amounting to $5,125, hâve been 
paid by the owners of the Colon. The cargo of the Etna was 
shipped under bills of lading which permitted the Etna to tow 
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and assist vessels in ail situations. Certain consignées of 
cargo on the Etna, whose goods had been damaged by the 
détention, filed pétitions and became co-libellants. The dis- 
trict court decreed that they should recover the damages sus- 
tained by them, and that the Colon should pay the same in 
addition to the award of $10,000. The damages of thèse 
co-libellants were assessed, and, with the costs awarded to 
them, amounted to |2,200.28, and that sum has been paid by 
the owners of the Colon. A reasonable allowance to the. Etna 
for damage to her hawser is $75 ; for repairs to her deck and 
engine, $300; and for extra coal used, $125. The wear and 
tear of the engine of the Etna depended on the pressure of 
steam carried and the number of révolutions made. The 
cargo of the Colon was shipped under bills of lading whieh 
exempted her from liability arising from disasters or dangers 
of steam navigation. The damage to her engine resulted 
from a latent defect in the crank-shaft, which could not hâve 
been discovered by examination prior to the breakage. None 
of the officers or crew of the Etna left their vessel at any time 
to render assistance to the Colon. None of the passengers or 
property on board of the Colon were transferred to the Etna. 
The towing voyage to New York was without danger or anxiety. 
The Colon was equipped with eight sail-boats, large enough 
for océan service, which could bave been sent, if necessary, to 
intercept steam vessels or to some port. The engineer's log 
of the Etna shows that there are entries in it as follows: 
"August 21st. Forward crank-pin and thrust heating." "Au- 
gust 22d. Still running water on the bearings." "August 
28th, Bearings hard to keep cool." It was found that thèse 
entries were made nearly two years after the service was 
rendered and during the progress of the trial iu the district 
court. The libellants endeavored, on the trial in the district 
court, to prove that they had sustained a loss of $2,300 in 
freight on account of the détention of the Etna. This claim 
was abandoned after considérable testimony in regard to it 
had been taken. The libellants put forth on the trial in the 
district court exaggerated daims as to items of damage and 
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disbursements, and gave proof in regard to them, but after- 
wards abandoned such claims. The district court refused to 
allo-w costs to the owners of the Etna 

On the foregoing facts my conclusions of law are that the 
compensation awarded by the district court to the owners of 
the Etna — $4,875 — was adéquate and libéral; that costs in 
that court were properly refused to them; and that they 
should pay to the claimant its costs of this court. 

The claim of the owners of the Etna, in theîr pétition of 
appeal, is that they are entitled for the salvage service to 
not less than $25,000, with costs, besides compensation for 
the actual losses and damage sustained by them in the serv- 
ice, and exclusive of any award to the master and crew of the 
Etna for their services. In other words, they claim that the 
$500 should be increased to $1,856.65, and the $4,375 to 
$25,000. This would make the entire amount paid and to 
be paid by the Colon $34,181.93, besides costs, and it would 
make the relative compensation of the owuer of the Etna and 
her ship's Company as 4.87 to 1. 

There is no appeal by the owners of the Etna from the 
ratio of distribution of the $9,500. There is no allégation 
in the pétition of appeal that the decree below is erroneous 
because it did not give to the owner of the Etna a larger prq- 
portion of the $9,500 than $4,376, and no allégation that the 
master and crew should not absolutely hâve had as much as 
$5,125, or as much of the $9,500 as $5,125. The ratio of 
distribution adopted by the district court, if applied to a sum 
large enough to give to the owners of the Etna $25,000 in 
place of $4,375, would require that sum to be $54,285.73, so 
as to give to the master $4,285,73 instead of $750, and to 
the raaster and crew $25,000 instead of $4,375; and, adding 
to this the $1,856.65 and the $2,200.28, would make a total 
of $58,342.66, exclusive of costs. But the owners of the Etna 
really contend, on this appeal, that the compensation to them, 
relatively to the compensation of the ship's company, should 
béas 4.87 toi. 
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Complaint is made that the ship's company receive $750 
more than the owners ûf the Etna ; that the ship's company 
were in the employ of suoh owners and paid by it, and did 
little work as compared with the Etna, and little increased 
work; and that the substantial service was rendered by the 
steamer, and not by individual exertions. It is aiso said that 
the meager character of the award to the vessel wi'U prevent 
owners of vessels from rendering salvage service; that the 
employés of the vessel are allowed to use the produot of the 
invéstment of the capital of the ship-owner to benefit thém- 
Belves; that if the deoree below is allowed to stand as fixing 
a just measure of compensation to the ship-owner, ship- 
owners will instruct their masters to no longer attempt to 
save property in péril at sea ; and that, in conséquence of the 
décision below, this has already been done by one of the 
steam-ship lines from the port of New York. Thèse are not 
commendable suggestions, and it is not to be supposed that 
other ship-owners will follow the example set in this case of 
making such unfounded and exaggerated claims as are made 
in the libel, culmiïiating in a demand for $150,000. If, on 
the real facts of this case as they appeared to the district 
court, and as they appear to this court, the conséquences 
intimated shall be arranged for by those who threaten them, 
they wiU undoubtedly hesitate to carry them out, if from no 
other motive, from that of self-interest, lest they themselves 
may at some time be in the péril with their property to which 
they propose to abandon the property of others. The consid- 
érations suggested are of no force except to injure those who 
procure their advocates in court to put them forth, and ean 
meet with no favor from disinterested and impartial persons. 

It is, undoubtedly, the polioy of the law, and it will be the 
aim of the court, to give a proper salvage rémunération to 
powerful and well-equipped steamers which render service in 
saving property that is in péril at sea. But the true charac- 
ter of the individual service must, under the circumstances of 
each particular case, be looked at. In the présent case, the 
acts of the master of the Etna at the time ahow most dis- 
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tinctly what he understood the exîgency to be. The agree- 
ment signed voluntarily by him, and under no stress, press- 
ure, or compulsion, shows his view of the situation of the 
Colon, and of the service required of the Etna. There is no 
claim that the situation was misrepresented to him, or waa 
misunderstood by him. The Colon was disabled as to her 
machinery, but was in other respects tight, etaunch, and 
strong, and needed no assistance but towage. The Etna 
towed her to the port to which the Etna was bound. For the 
time occupied in the towage the compensation of $4,375 is at 
the rate of over |33 an hour. The delay to the Etna was 36 
hours." 

It is spéculation and conjecture to assume that disaster 
would hâve overtaken the Colon because of her location, or of 
her drifting, or of a change of weather, or of her being deprived 
of the use of her steam machinery, or of any shortness of 
provisions. Anything may happen, but there is no évidence 
on which to found a reasonable belief that disaster would bave 
happened to the Colon or her cargo from any one of those 
causes. 

The évidence does not show any serious risk to the Etna, 
with proper management of her machinery. It is to be 
assumed that her machinery was properly managed. She 
was not asked to improperly manage her machinery in tow- 
ing, or to tow at too rapid a rate, with injury to the machin- 
ery, when the machinery could hâve been properly managed, 
and the towing could hâve been done at a less rapid rate with- 
out injury to the machinery. Improper usé of the machinery, 
when it could as well hâve been properly used, is not to be 
laid to the account of the Colon. The évidence as to the 
actual résulta of the towing on the machinery of the Etna 
shows that the risk of breaking it down by the towing was 
very small. On the évidence the risk of the Etna exhausting 
her fuel was very small. As to the risk of the Etna's receiv- 
ing nothing if her machinery had given out, or her coal been 
exhausted before reaching New York, it is clear that, as the 
service by the agreement was towage towards New York, the 
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Etna would hâve been entitled to compensation for such tow- 
age as she gave, if she had been compelled by eitlier of the 
causes named to give up the towage, provided the Colon had 
reached New York safely. There is no reason to suppose she 
"would not hâve reached New York safely 

The amount awarded by the district court for the service 
seems to be fully adéquate, in view of the amounts awarded 
in the various cases cited on the part of the libellant as well 
as of the claimant, under the circumstances of those cases as 
compared with the circumstances of this case. 

As to the distribution made by the district court, if $10,- 
000 is the proper total sum, as it is, the owners of the Etna 
can bave no larger share of it (besides the $500) than the 
$4,375, as they do not appeal from the award to the master 
of $750, and to the master and crew of $4,375, and those 
sums hâve been paid. It was proper for the district court 
to refuse costs to the owners of the Etna because of the ex- 
orbitant and unfounded claims they brought forward, and 
the expansé and trouble to which they wantonly subjected the 
claimant. 

The owners of the Etna should hâve a decree for the same 
amount as in the district court, without the coats of that court, 
and should pay to the claimant the costs of this court. 



Lands V. A Caroo of 227 Tons op Coal. 

(District Cowrt, D. Nm Jersey. November 9, 1880.) 

Admtralty Jubisdiction — MoTioif. — A court of admiralty will ordi- 
narily refuse to décide a jurisdictional question upon a mère motion. 
Uuahing v. Laird, 4 Ben. 88. 
Vennistoun v. Draper, 5 Blatchf. S36. 
The OtMlo, 1 Ben. 43. 

MomnoîT— Iksotticient DESCErpriou. — An objection that the moni- 
tion did not sufflciently describe the property to be attached, is insuf- 
ficient, where the marahal has not been thereby misled, and attached 
the wrong property. 



LANDS V. A CARGO OF 227 TONS OF COAL. 479 

8. Admibamt JtTBisDioTioN — Mabitime Contbacts.— Courts of ad- 
miralty hâve jurisdictlon of ail maritime contracte. 
Steantr-boat v. Phœbus, 11 Pet. 175. 

4. Mamtime Contbact — C?ontbaot or Affbeiqhtment.— A contract 

for the transportatlon of frelght or marchandise upon navigahle 
waters Is maritime in its character. 
Candlrloat WaUh, 5 Ben. 73. 

5. Navigable Watebs — Judicial Notice. — The court wUl take Ju- 

didal notice In such case that the waters on whlch the contract 
was performed were navigable, -wlthout any allégation of the 
fact in the Ubel. 

The Apollon, 9 Wheat. 374. 

The Steam^loat Jefferson, 10 Wheat 428. 

Peyroux v. Howard, 7 Pet 342. 

Libel in Rem. 

J. A. Hyland, for libellant. 

R. Wayne Parker, for claimant. 

Nixon, D. J. This is a proceeding in rem agaînst a cargo 
of 227 tons of coal, to recover for freight in transporting it in 
the libellant's boat, the E. N. Brooke, from Elizabethport to 
Newark, in this state, and for demurrage for the détention of 
the vessel in discharging the cargo. On the retum of the 
monition the respondents filed two exceptions: (1) That the 
libel did not diselose a case of which the court had jurisdic- 
tion ; (2) that the monitions did not sv,fficiently deseribe the 
property to be attached. 

It is an answer to both to say that, with regard to the first 
exception, a jurisdictional question is raised, Tvhich a court of 
admiralty requires to be presented by the pleadings and proof s, 
and ordinarily refuses to décide upon a mère motion, (see 
Cushing v. Laird, 4 Ben. 88 ; Dennistoun v. Draper, 5 Blatchf . 
336 ; The Othello, 1 Ben. 43 ;) and, with regard to the second, 
there is no pretence that the marshal has been misled, and 
attached the ■wrong property for lack of a more definite descrip- 
tion. The advocate of the libellant has filed with his brief 
the affidavit of the libellant that the boat performing the 
service, for which the freight is alleged to be due, is a foreign 
vessel — both the vessel and the owner belonging to the port 
of New York. If he deem the fact a material one in the case, 
he has leave to amend his libel in this respect. 
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It 18 conceded ihat the juriadiction of courte of admîralty 
in matters of contract ia confined to those that are mari- 
time, but it embraoes alî such, (Steam-ioat v. Phœhus, 11 Pet. 
176 ;) and a contract for the transportation of freight or mer- 
chandise upon navigable waters bas alwaya been reckoned 
maritime in its character. Canal-boat Walsh, 5 Ben. 73* 

The libel sets forth a contract of afEreightment, the per- 
formance of the Bervice, and claims a lien upon the cargo for 
tbe freight due. Whether the lien exista or not will dépend 
upon the proofs, and cannot be determined on exceptions to 
the libel. The court will take judicial notice that the watera 
on which the contract waa performed were navigable, without 
any allégation of the fact in the libel. The Apollon, 9 Wheat. 
374; The Steam-boat Jefferson, 10 Wheat. 428; Peyroux v. 
Howard, 7 Pet. 342. 

The exceptions must be overruled, and the respondents 
having answered let an order be entered referring this case tO 
the commissioner for proofs. 
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BotSfTHEEN ExPEESS Co. ». L. & N. R. Co. 
{Cirevit OovH, M. D. Tennessee. , 1880.) 

1. Raix-roads— Express Business. — A railroad cannot discriminato In Ita 

own îavor in the conduct of the express business. 

2. Samb— liiVAi CoMFAST — SUPERVISION. — A railroad cannot exercise a 

supervision over a rival company in the conduct of the express busi- 
ness. 

S. Samk -ExPBBBS Compant^Rates — NoTicB.— An express company is 
entitled to some notice from a competing railroad of an intended 
change in rates and privilèges in the conduct of the express business. 

Ket, D. J. In the investigation of this case I hâve corne 
to no conclusions différent from those announoed by the cir- 
cuit judge of this district in another controversy between 
the same parties in respect to the relations, duties, and gên- 
erai course of dealing between railroads and express com- 
panies. I am content to foUow his rulings, so far as they 
are relevant to this suit, and shall enter upon no réitération 
of the doctrines he bas asserted.* The conduct of the express 
business is no part of the duty of railroads. Until within a 
récent period there bas been, in this country, no effort on the 
part of railroads to carry it on. They bave been content not 
only to permit this business to be done over their lines by 
others, but bave fostered it, by the terms allowed and oppor- 
tunities given, until it bas grown into a distinct, separate, 
and organized branch of gênerai business, différent in its 
methods and characteristics from the natural and legitimate 
transactions of railroads. 

Expressage bas grown into a public necessity. The idea 
cannot now be entertained that railroads direotly, or by indi- 
rection, can trammel or destroy express enterprises by exclud- 
ing express companies from their lines, or by fettering them 
with unjust régulations or unfair discriminations. Nor can 

*8ee Dinmiore v. Louisville, Oinànnati é Lexington Ry. Go. 2 Fbd. Rbp. 
465. See, aiso, Dirimnore v. ZouisviUe, Nmo Albany d Chicago B. Co. 3 Fed^ 
Ebp. 593. 

▼.4,no.6— 31 
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a railroad assume to itself the exclusive right or privilège of 
carrying on the express business over its own Unes or any 
portion of them. I do not undertake to say that a railroad 
may not undertake to act as an expressman, but, if it should 
Bndertake to do so, it must do it as an expressman and not 
as a railroad. It is no part of its duty or privilège as a rail- 
road. If, tben, in the conduct of its business as expressman, 
its duties, relations, and opérations be différent and distinct 
from those appertaining to it as a railroad, it must treat its 
express department as though it had a separate individuality 
from that of the railroad — as though it were a stranger to 
the railroad in so far as it relates to its transactions vrith 
other express companies. It must give to it no opportunities, 
advantages, or privilèges it does not allow to other express 
companies carrying on a like business. The very fact that 
the interests and rivalries of a railroad doing such a business 
tempt its officers and employés to secretly discriminate in its 
favor, and that it has so many opportunities and advantages 
in the conduct of its opérations to covertly discriminate in its 
favor as against the express company which may be the 
rival of the railroad on its lines, demands that courts must hold 
railroads which incorporate expressage as a braneh of their 
business transactions to a strict and rigid impartiality, so far 
as it may be possibly done. 

In dealing with this case the Louisville & Nashville Ex- 
press Company must be considered and treated by the railroad 
as though it were a company or person in nowise connected 
with or belonging to the railroad, in so far as privilèges and 
advantages are given it. It must hâve no better treatment 
than a stranger company doing a similar business over its 
lines under like conditions. Both are to be regarded as cus- 
tomers of the railroad, and neither as being a part of it. If 
it be said that this is impossible, the reason for rigid enforce- 
ment, or as near an approach to an impartial administration 
of their affairs as may be, becomes the more imperative. 

Are the principles herein stated observed in this case? 
Hère are two companies doing an expressage over thèse lines. 
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One belongs to the f ailroad operating the lines, the otlier does 
not. Hâve they equality of position and impartial terms? 
I think not. Let us see. 

October 6, 1880, an officer of the. raiiroad, denominated 
the gênerai superintendent of the express department, issued 
this order: 

"To Messengers: Commencîng with Monday, October 11, 
and until otherwise instructed by me, you will take a correct 
account of ail matter carried by the Southern Express Company 
over the Selma Branch, Owensboro Branch, and the Mobile & 
New Orléans Raiiroad; this tally to include the contents of 
their safes and chests. If the Southern Express Company's 
messengers décline to give you a mémorandum of the con- 
tents of their safes and chests, you must so note on the bottom 
of the tally sheet. We do not care for the name of the con- 
signée of either money or freight. Ail we want is the articles, 
weight, or value, as the case may be." 

Beeause the agents of the Southern Express Company 
refused to allow an inspecuion of the safes and chests, or to 
render a list of the contents, some of the agents of the défend- 
ant removed the packages from the train, or refused to carry 
them on the road. Thereupon this order was issued, dated 
October 12, 1880: 

"We must not refuse safes or closed chests beeause the 
Southern Express Company refuses to allow us to inspect the 
contents, or to give us a list of contents; but each article 
offered to be carried is to be tallied by weight. But if several 
articles are enclosed in one closed chest or package, we must 
take them as one article. If they refuse to taUy by weight, 
then refuse to carry the freight." 

The superintendent of the express department of défendant 
says that "agents of the défendant were directed to ask the 
value of the contents of safes and weight of chests, and to 
place a value on safes if the agents of the plaintifif refuse to 
give the value." ^ . 

Under thèse orders anà régulations the agents of the 
express department of the défendant, as such, were directed 
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and requîred to exercise this supervision over and make 
thèse demands of the agents of the plaintiff, -while the plain- 
tiff or its agents had no corresponding or reciprocal right or 
privilège. It was the agents of defendant's express Com- 
pany that were required to thus supervise the plaintifiE's 
transactions. The first order assumes the right of defend- 
ant's express Company to demand and require an inspection 
of the safes, chests, and packages of the plaintiff, and the 
direction given, that if such inspection is refused, or the 
required mémorandum furnished, the fact is to be noted on 
the tally sheet, indicates that further action of some sort ia 
to be predicated upon this refusai. Nor does the order of 
October 12th oppose or deny this conclusion, but only directs 
that the chests must be carried notwithstanding the refusai; 
but, as the superintendent states, defendant's express agents 
•were to place a value on the contents of the safes which they 
were not permitted to inspect, and of whose contents no mém- 
orandum was furnished-. Without stopping to inquire whether 
the railroad, as such, could demand and enforce this supervis- 
ion legally, it is enough to say that, aceording to the views 
herein expressed, it had no power to authorize and require 
that the rival and competitor of the plaintiff along and over 
its lines should exercise this superior prérogative over the 
business of plaintiff. 

Again. It appears from the allégations of the bill, which, 
as to this, are not contravened or denied, that défendant took 
charge of thèse lines in June last, or before, and carried the 
agents and freight of plaintiff at the same rates and upon the 
Bame terms as had been done by defendant's predecessors, 
and continued to do so without objection or question untU, 
without any notice, the order of sixth of October was iesued 
and fare was demanded for plaintiff's messengera. Défend- 
ant says that it had no notice of the co^tract with its prede- 
vBessors, yet it is reasonable to infer that some understanding, 
express or implied, had been existing between the parties in 
relation to the matter by which the rates had been fixed, and 
the terms and pj.ivileges established; and the continuance of 
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thèse rates and privilèges for several months by the dfefénclant' 
after it took central of the lines was, at least, so far an adop-- 
tien of the terms as to demand some notice in advanoe to 
plaintiff of the contemplated change, especially when the rail»' 
road was the competitor of the plaintiff in the opérations 
affected by the change. 

The gênerai manager of the défendant says: "Under prés- 
ent existing circumstances I would even say that the railroads 
and the Louisville & Nashville Eailroad Company are able to 
do the express business better than any express company pos- 
sibly could. This is due to the consolidation of railways into 
great through lines. For example, the through route between 
New York and New Orléans via the Mobile & Montgomery 
Eailway is operated by two companies only, * * • whilst 
on the same through route smaU express companies are in 
existence. It would, therefore, only be necessary to hâve one 
interchange, if both railroads work their own express. Pur- 
ther, the railroad companies can, through their employés, to- 
wit, agents at différent stations, train men, baggage masters, 
etc., do the express business at lower rates and with much 
more satisfaction to the public than any express company 
could, as in many cases the railroad companies hâve not to 
employ several employés to do the express business. When ' 
the express companies were first established they were a taat- 
ter of convenience, eaused by the many railway companies of 
short distances between important points, where innumerable 
interchanges of business would hâve to be made, and it would 
hâve been inconvénient to manage this business by each com- 
pany separately on its own line. It was then that, in con- 
junetion with the railways, the express lines and fast through 
freight lines were permitted to corne on railways under spé- 
cial, and in most cases exclusive eontracts, giving them ail 
possible inducements to establish through routes for fast 
freight or express business between grand commercial centers, 
thereby fostering Interstate commerce. Thèse express com- 
panies hâve, under the existing exclusive eontracts with the 
railway companies, been enabled to establish, not only a 
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through business, but to make large and profitable returns to 
the stockholders. But, under the présent. aystem of consoli- 
dations of innumerable email companies into grand through 
lines, the necessity no longer exists, and for the aforesaid rea- 
sons the railway companies are much better able to do the 
express business themselves than any express company could, 
and the public will be vastly benefited thereby. The exclu- 
sive contraots which were originally granted to the différent 
express companies, and which they bave heretofore enjoyed, 
■were granted merely for the reason that no two or more could 
hâve been allowed to come on one road, because the railways 
■would not bave been able to give them both the same facUi- 
ties in space and in attendance, and it would be a matter of 
impossibility for any railway company to work its express 
business by more than one company to any advantage to the 
railway company, the express company, or to the public. 
More than one express company would increase the expense 
to the railway company in such a material way that very dif- 
férent terms would hâve to be made and compensation asked 
than their former exclusive contraots specified, as in most 
cases an additional car would hâve to behauledfor each com- 
pany on the fast passenger trains, which carry the United 
States mail, and which, with the présent condensed fast sched- 
■ules and time cars, it would not be possible to do, except by 
providing specially-constructed machinery for the purpose, as 
we would, with the présent f acilities we bave, delay the mails 
and cause inconveniencft to the passengers and the public at 
large; when, in point of fact, a great many of the large 
railway companies of this country hâve already dispensed 
with fast freight lines and express companies on their différ- 
ent Systems, and are now doing their own express business 
to the best satisfaction of themselves and the public. The 
railway companies are able to give as satisfactory attention 
to the collection, transmission, and delivery of express matter 
as the express companies can possibly give. The Louisville 
& Nashville Eailroad Company is now doing its own express 
business, and meeting ail the demands of the public for ex- 
press accommodations." 
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Thîs long quotation has been given that the theory of 
défendant on thîs question may be understood. Concisely 
sÈated, it is that when it was inconvénient for railroads to do 
express business, express companies were fostered and en- 
couraged by them; but that ijow, as the businesè had become 
profitable, and railroads could conduct it conveniently, and 
as no railway could allow two express companies on its line, 
the railroad companies should monopolize the entire business 
"on their lines, and, as some great lines had already done, 
dispense with the express companies and do the business 
themselves. Now, if in the field of fair compétition the 
railroad has the advantages over express companies which 
are so forcibly stated by the gênerai manager of défendant, 
and if, as he states, express companies had been encouraged 
and fostered by railroads until it had become a profitable 
business, making large retums to their stockholders, it would 
be unjust and most inéquitable to allow railroad companies 
now, by unfair préférences, or the assumption of superior 
power and authority, to drive them from their lines that the 
railroads might do the business. 

Under the views I hâve taken of this case a preliminary 
injunction must be awarded, continuing, until the further order 
or decree of the court, the provisions of the restraining order 
heretofore granted in the cause. 



Chbstbb ». Thb Life Ass'n of America and othera. 
{Circuit Court, W. D. Tennessee. , 1880.) 

1. Bquitt Pbacticb— New Paetibb— Rbvivoh.— A bill having become 

détective by the dissolution of a défendant corporation, it is proper 
practice for the plaintiB to bring in the statutory assignée by a sup- 
plemental bill in the nature of a bill of raviver. 

2. Samb — Pétition to Become a Défendant.— The assignée of an 

insolvent and dissolved défendant corporation cannot, upon his own 
pétition, become a défendant against the consent of the plaintifiE, 
■where his only interest is to efEeot a dissolution of an injunction, , 
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8. iNJTJHCTIpN— WHERB THE DBFBNDAKT CoTtPOIiATIOK BeCOJIKS Ex- 

TiNCT— How DissoLVED. — WheTi a dcfendant corporation beeomcs 
dissolved, its assignée may, upon motion or pétition, obtain a rule to 
hâve an injunction agaiast it dissolved, unless the plaintilî aliiiU, 
■within a specifled time, revive the suit against the assignée ; but he 
cannot by pétition become a défendant, andproceed to hcaring on the 
record, without the plaintifE's consent. He has no such interest as 
authorizes him to revive and continue the suit, where a dissolution of 
the injunction ia the only object of the proposed revivor by him. 

4. Equitt Practicb— New Pabtibs — Application to Bboomb — Rttlb 
AUD Exceptions. — The gênerai rule, that no one will be adraitted as 
a party against the consent of the plaintiff, has certain exceptions, 
which are stated, and their application to the case in judgment 
denied. 

Wright, Folkes é Wright, for petitioner. 

Heiskell é Heiskell, for plaintiff. 

Hammokd, D. J. This is a bill for the rescissîon of a con- 
tract or for an account, as the right may appear, and the 
défendant Company is under an injunction restraining it 
from selling, under a deed of trust, the lands of the plaintiff 
to secure a debt due the company. The parties being at 
issue and the cause ready for trial, one William S. Kelfe pré- 
sents his pétition, stating that the Insurance company, hav- 
ing become insolvent, has been, by a decree of the proper 
court in Missouri, dissolved ; and that he, by opération of law 
and the said decree, has become invested with the right to ail 
its assets, including the debt due by the plaintiff, and has 
been charged with the duty of coUecting them. He asks to 
be made a party défendant, and to proceod to trial without 
delay, so that the injunction may be dissolved and he 
allowed to enforce the trust. The plaintiff, on the other hand, 
présents a supplemental bill setting up the same facts, and 
asks leave to file it against Relfe> and thereby to revive the 
suit, and resists the application of the petitioner to become a 
défendant on his own motion. 

The loose practice condemned by Chancellor Cooper in the 
case of Stretch v. Siretch, 2 Tenn. Ch. 140, and supposed by 
him not to be authorized by the Tennessee Code or the 
suprême court, has created a very gênerai confusion on the 
subject of bringing in new parties to a chaneery suit in the 
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state courts, from whieh this court is not entirely exempt, 
beeause of the difficulty experienced of abandoning a habit of 
practice acquired in one court when coming into the other. 
The learned couasel for the petitioner hère insists that this 
, application is supported by the English Cases, and fréquent 
récognitions by the fédéral courts, and I hâve taken thia 
occasion to examine the subject with a view to ascertain the 
proper practice. There can be no doubt whatever that 
Kelfe's interest is of that character which renders it neces- 
sary for the plaintiff to bring him in as a party, and that 
without his présence as a défendant the suit could not pro- 
ceed. There has been a dévolution of interest by opération 
of law, but he does not occupy the attitude of a purchaser 
pendente lite, to be brought in or not at the élection of the 
plaintiff. He représenta the company, as well as owns ita 
title, and he alone, the company being dissolved, can account 
for it, if an account shall be necessary. 

The case comes, therefore, precisely within the category 
provided for by equity rule 57, and under ail the authoritiea 
the plaintiff cannot proceed without a supplemental bill in 
the nature of a bill of revivor. Kennedy v. Georgia Bank, 8 
How. 586, 610; Clarke v. Matthewson, 12 Pet. 164; Justice 
v. McBroom, 1 Lea, 555, at page 558; Northman v. Insurance 
Go. 1 Tenu. Ch. 317; Stretchy.Stretch, 2 Tenn. Gh. 140; Stede 
V. Taylor, 1 Minn. 274; Slackv.Walcott, 3 Mason, 508; Ander- 
son V. Railroad, 2 Woods, 628; 2 Danl. Ch, Pr. (5th Ed.) c» 
33, p. 1506 et seq. 

But the court has no power to compel the plaintiff to revive. 
He may file a new bill, if he choose, or never revive. Ho- 
might, I take it, go to Missouri, and file his bill there against. 
Ptelfe. Thompson v. Hill, 5 Yerg. 418; Spencer v. Wray, 1 
Ver. 463 ; Ano?i. 3 Atk. 486. 

This would seem a sufiScient reason for not allowing the 
petitioner, against the consent of the plaintiff, to become a 
défendant to this suit, were it not manifest that he haa an 
interest in ending this suit, at least, so far as to procure ^ 
dissolution of the injunction, which restraina him from real- 
izing his debt by a sale of his security. This is, it seenis to- 
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me, ail the interest he bas in pi-essing a trîal after the suit 
bas become so defective that it can never proceed against him 
•without a revivor.- There are, undoubtedly, cases — generally, 
tbose where a decree bas been rendered and there bas subse- 
quently been a change of parties — in which the défendant htm- 
self or his représentative may revive a suit by supplemental 
bill in cases of strict revivor, or by original bill in the nature 
of a supplemental bill in otber cases; but be cannot do tbis 
by pétition or motion. Thompson v. Hill, supra; 2 Danl. Cb. 
Pr. (5th Ed.) 15S9, and notes. 

But where the only interest of the représentative is to dis- 
solve an injunction, whicb is tbis case, he does not proceed by 
a bill to revive. 2 Danl. Ch. Pr. 1539, at note 8. It is said 
be must proceed in the ordinary way to procure a dissolution 
of the injunction, and I find that to be by motion for a rule 
that the injunction stand dissolved, unless the plaintiff shall 
within a short time, usually 12 days, file bis supplemental bill 
or bill of revivor. Kerr, Inj. 633, and cases; 2 Danl. Cb. Pr. 
(5th Ed.) 1539, note 7 and cases; Id. 1544, note 1 and cases; 
Id. 1679, note 5 and cases; Thompson v. Hill, and cases cited. 
Tbis furnishes the défendant bere a sufficient remedy to get 
rid of the injunction, and I bave no doubt his pétition could 
be entertained for that purpose ; for whatever one may do by 
motion he may do by pétition, and it is proper to file one 
wberever intricate facts are to be stated as a basis of the 
motion. 2 Danl. Cb. Pr. 1592, 1603. But that is not the 
purpose for whicb tbis pétition is offered, and if it were it 
would be dismissed, in the face of an application by the plain- 
tiff to file his supplemental bill. Even where the défendant 
may file a supplemental bill préférence will be given to the 
application of the plaintiff to file his supplemental bill. Carow 
V. Moa)att, 1 Edw. Ch. 9. 

The case most relied on by the learned counsel for the peti- 
tioner is White v. Hall, 1 Euss. & Myl. 332. But see Bozon 
T. Bolland, Id. 69. He also relies on Young v. Everest, Id. 
426. In the first case the father, wbo was named as one of 
the exeeutors in the will, was out of the jurisdiction when the 
bill was filed, and, it being a bill against the exeeutors, be waa 
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allowed to become a party on his own application. In the 
other case the stranger to the record did not become a party, 
bat appeared to protect his interest in the distribution of a 
fund in a case where, before decree, he might hâve become a 
quasi party by pétition. Both of thèse cases fall within the 
exception mentioned by Mr. Justice Bradley in Anderson v. 
The Railroad, supra; 2 Woods, 628, 630; Danl. Ch. Pr. 540, 
note 1, and cases; Id. 153, and notes; Id. 281, and notes 7- 
9 ; Id. 287, note 2 ; Id, 1506 et «eg. And See Barribeau t. Brant, 
17 How. 43, 46; Ransom v. Davis, 18 How. 295. 

Mr. Chancelier Cooper says, in his note to Daniell, that "no 
such practice is known in equity as making a person a de- 
fendant upon his own application, over the objection of the 
complainant." 2 Danl. 287, note 2. And in Stretch v. 
Stretch, supra, he mentions as the only exception the case of 
trustées and beneficiaries. Mr. Justice Bradley, in Anderson v. 
The Railroad, supra, adverts to other exceptions which he men- 
tions, such as scandai against a étranger, or where he is a 
purchaser pendente lite, where the applicants are creditors 
allowed to prove their debts, or they are persons belonging 
to a class for or against whom a suit is brought. I hâve 
examined a good many of the cases cited in the authorities 
already mentioned, and think that this case falls within none 
of thèse exceptions, I hâve already endeavored to show why 
Eelfe cannot revive the suit as one upon vFhom the représen- 
tation and title of the défendant company hâve devolved by 
law, and what his proper remedy is to dissolve the injunction 
— the only object he can hâve in a revivor in his own behalf. 

The exceptions may be divided into three classes, leaving 
out those where the stranger to the record may appear for 
scandai : First, where the person applying has been named 
in the bill as a party, and, not being served with process, 
cornes within the jurisdiction and offers to become a party; 
second, where he represents a party whose interest has been 
transmitted by death or dévolution by opération of law, and 
the case is one that requires him to be received as a party; 
third, where the bill has been filed for or against a class, in 
which case, if the petitioner belongs to the class, he may 
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become an actual or quasi party, as may be necessary to pro- 
tect his interest. Several cases are cited where a stranger, 
not within thèse exceptions, bas been allowed, upon bis own 
pétition, to become a party; but it will be found, I think, that 
no objection was taken. Galveston v. Cowdrey, 11 Wall. 459; 
Ex parte Bailroad Go. 95 U. S. 221. 

In this last case the stranger came in by pétition, was 
made a défendant* and filed an answer and a cross-bill. 
Pending the suit tbis défendant assigned its interest, and the 
question inyolved was whether after the assignnient the cross- 
bill could proqeed in the name of the assignor, and it was 
held that it could. The court says that "an assignée pen- 
dente lite may, at his own élection, corne in by appropriate 
application and make himself a party, so as to assume the 
burdens of litigation in his own name, or he may ac.t in the 
name of his assignor." And in the Jenny Lihd, 3 Blatchf. 
518, the court says that it is a common practice in admiralty 
and equity to allow persons interested in the subject-matter 
to come in and protect their interests. I do not think thesa 
«ases are against the positions assumed in this opinion, if it 
be remembered that in proceedings in rem the persons inter- 
ested in the res are ail admitted, on the principle that they 
belong to a class for or against whom the proceedings are 
taken. And, in the case of the railroad company, the court 
did not discuss or hâve occasion to détermine, whether the 
stranger who came in without objection had a right to come 
if objection had been made, nor whether the assignée pen- 
dente lite could hâve come in by pétition. 

Other cases bave decided against the rigbt of the stranger 
to come in by pétition, where the question was made, as we 
hâve already seen. Coleman v. Martin, 6 Blatchf. 119 ; 
Drake v. Goodridge, Id. 151 ; Poster v. Deacon, 6 Madd. 44. 

The pétition of Eelfe will be dismissed, and the plaintifE 
lias leave to file his supplemental bill. 
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BwYER, Adm'x, etc., ». National Stbam-Ship Co. 

(Circuit Cowrt, E. B. Heu York. , 1880.) 

1. Nbgugbnce— Open Hatchwat— Ship.— An open hatchway on a ship, 

■when provided with the ugual combings, is not évidence of négligence 
on the part of the ship-owner. 
Murray v. McLean, 57 111. 378. 

2. Samb— Employer— Indbpbkdbnt Conthactob.— An employer is not 

answerable for the négligence of an independent contractor. 
Pickard v. Smith, 10 Com. Bench. N. 8. 470. 

Motion to set aside verdict, and for new trial. 

Morris é Pearsall, for plaintiff. 

John Chetwood, for défendant. 

Benedict, D. J. This is an action at law to recover of the 
o^vners of the steam-ship Canada for the death of one John 
Dwyer, -who f ell through the hatchway of that steamer on the 
twentieth of October, 1878, and was killed. At the trial the 
court directed a verdict for the défendant. A motion to set 
aside the verdict and for a new trial has been made, and is 
now to be disposed of . 

The facts appearing at the trial are as f oUows : The de- 
ceased, on the morning of October 30th, and while in the act 
of arranging the pipe of a grain elevator in the hatch, stepped 
Tipon a section of the grating of the hatch, the section tilted 
under his weight, and he fell through the hatchway to the 
orlop deck and was killed. The hatchway was about 12 feet 
long. The grating was constructed in sections, each section 
about two feet wide, and intended to fit in a groove when in 
position. No defect of construction or weakness of materials 
in the gra.ting is pretended. The section on which the de- 
ceased stepped did not break, but tilted under his weight, and 
solely because it was not properly placed in the groove where 
it was intended to fit. Had it been in its proper position it 
would hâve been abundantly strong to support the deceased 
without danger. Similar hatchways having similar gratings 
are a common feature in vessels of this class. They are a 
necessary feature in the deck of a ship, and their position in 
the ship is controUed by the necessity of the business. 
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It appeared in évidence that during the nîght before tbe 
accident in question the gratings had been placed upon thia 
hatchway, with a tarpaulin over them for the purpose of pre- 
venting the falling rain from wetting the grain then being 
loaded into the steamer by means of the elevator. There was 
no direct évidence showingby whom the grating was placed 
upon the hatchway, or how it was there placed, or whether it 
remained in the position as first placed up to the time of the 
accident. It was proved that a few moments before the acci- 
dent men employed by Walsh Brothers, stevedores, had taken 
off the tarpaulin from the hatchway, and removed several sec- 
tions of the grating in order to facilitate their labor in loading 
the cargo. At the time of the accident the deceased and oth- 
ers employed by Burgess, the owner of the elevator, were 
engaged in putting another length of pipe to the elevator pipe 
for the purpose of passing grain through the hatchway into 
the hold. The deceased was an employé of Burgess, who had 
a contract with the défendant to transfer the grain from a 
canal-boat to the steamer. The deceased was not, therefore, 
the servant of the défendant, but of Burgess, an independent 
contractor. 

Walsh Brothers were also independent contractors, who had 
a contract with the défendant to discharge and load the steam- 
ships of the line at so much per ton. The stevedore's men 
at work on the cargo at this time were, therefore, not the 
servants of the défendant, but of Walsh Brothers. 

The cause of the accident is clearly proved to hâve been the 
nnsafe manner in which the section of the grating upon 
which the deceased stepped was placed upon the hatchway. 
The actual wrong-doer was the person who placed the grat- 
ing upon the hatchway during the night, or some person 
who changed the position of the grating after it had been so 
placed ; but there is no évidence from which it can be deter- 
mined whether the négligence occurred at the time the grat- 
ing was placed upon the hatchway, or at a subséquent time, 
or by whom the négligent act was done. Accordingly it is 
contended that the défendant, being the owner of the steamer, 
vvas charged with the duty of maintaining the hatchway in a 
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safe condition, and by reason of the failure to discharge that 
duty is liable, without proof as to who was the wrong-doer. 

If I were convinced that the condition of the hatchway, at 
the time of the accident, was proof of a failure on the part of 
the défendant to discharge a duty attaching to him in respect 
to the hatchway, I should find no difficulty in holding the 
défendant liable, whether the grating^was misplaoed by the 
stevedore, the elevator men, or the crew of the vessel. But I 
cannot agrée to the proposition that it was part of the défend- 
ants duty to maintain a safe covering upon this hatchway. 
Hatchways are well-known features and sources of dangers 
on a ship. They are intended to be open a large portion of 
the time, especially when in port, not only for the purposes 
of loading and unloading cargo, but also for ventilation. An 
open hatchway on a ship, when provided with the usual comb- 
ings, is not évidence of a neglect of duty on the part of the 
ship-owner. On the contrary, a ship-owner has the right to 
allow the hatchways of his ship to remain uncovered and 
unprotected, except by the usual combings ; and aU persons 
moving upon the decks of a ship are chargeable with notice 
of the probable présence of open hatchways on the deck. 
Neither is it the duty of the ship-owner to maintain a guard 
stationed at the hatchway of his ship for the purpose of pro- 
tecting persons from injury by falling into it. Sueh a duty 
would be burdensome in the extrême, and is not required by 
the law. Murray v. McLean, 57 111. 378. The requirement 
would be unreasonable, has never been observed in practiee^ 
nor, so far as I know, declared in any adjudicated case. 

The cases cited, where the injury arose from defective ma* 
chinery, afford no support to the position taken by the plain- 
tiff, because hère there is no pretence that the injury arose 
from any defect, weakness, or faulty construction of the grat- 
ing. The cases cited, deolaring a liability for injury arising 
from holes in thoroughfares, improperly protected holes in 
floors, and the like, are equally inapplicable hère. The deck 
of a steamer is not a highway, and is a place where open 
hatchways must be maintained, and therefore are to be ex* 
pected and avoided. 
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More in point are the cases where injury has ariaen from 
man-traps, bywhich apersonhas been lured into a dangerous 
position, to his injury, although it is not clear that a grati^-g 
upon a ship's hatchway can in any proper sensé be said to be 
a lure. Indeed, I do not find any adjudicated case that can 
be considered authority for holding that a ship's hatchway, 
whoUy unoovered as to a large portion, and insecurely cov- 
ered as to a small portion, by reason of an improperly-placed 
section of the grating, about which stevedores and elevator 
men were at work, is calculated to expose the men to an un- 
foreseen or unnecessary danger. 

The character and uses and location of a ship's hatch, even 
when wholly covered by a grating, are calculated rather to 
warn than to induce a person to stand upon the grating, and 
certainly such would be the case when, as hère, only a por- 
tion of the grating was upon the hatch. But if it be assumed 
in this case that the présence of some of the sections of the 
grating upon the hatchway at which the deceased was work- 
ing gave him the right to suppose that those sections afforded 
a safe standing-place, the liability of the défendant does not 
appear until it be shown that the insecure section was put in 
its unsafe position by the défendant. As has been seen, no 
liability attaches to the défendant by reason of a failure to 
discbarge a known duty. If the défendant is liable at ail, 
that liability arises not from an act of omission. He had the 
right to omit to cover the hatchway, and the bare fact that it 
was wholly uncovered, or partly unoovered, is not sufficient, 
therefore, to establish his liability. He is liable, if at ail, for 
an act of commission, namely, the act of placing the grating 
upon the hatch in a négligent manner, or the act of disturb- 
ing the grating after it had been placed upon the hatchway 
in a proper manner. 

The décisive question, therefore, is whether there was suffi- 
cient évidence to authorize the jury to find that the défendant 
improperly placed the grating upon the hatchway, or disturbed 
it after it had been once properly placed. Hère the case of 
the plaintiff rests upon the presumption that everything done 
on board the steamer, in respect to the hatchway, waa di- 
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rected to be done by the owner of the steamer. There is évi- 
dence showing that gratings were put on the hatchway during 
the night, leaving one off for the passage of the elevator pipe, 
and that a tarpaulin was put over the hatchway to keep the 
falling rain from reaching the grain as it went into the ship. 
But there is no évidence to show who it was that put on the 
grating or the tarpaulin, or to show that the section which 
gave way under the deceased was disturbed after being put 
on in the night. There is a bit of évidence showing that the 
crew of the steamer were employed in washing the decks dur- 
ing the night, and it bas been argued that the grating and 
tarpaulin were put on at that time to protect the cargo from 
the water used to wash the deck. But the évidence is posi- 
tive that neither the grating nor the tarpaulin were put on 
or disturbed at that time, nor for that purpose. 

Conceding that the plaintifE is entitled to invoke the pre- 
Bumption upon which, in the absence of évidence as to the 
faot, he is compelled to rely, the difiSculty is that the case con- 
tains évidence by which the presumption is overthrown. The 
positive testimony of the boatman of the steam-ship from the 
steamer's deck, that he did not meddie with the grating, or 
see it meddled with by any of the crew, and the évidence 
showing that it would be for the stevedores engaged in load- 
ing the vessel to put on and remove the grating at the hatch- 
way, is sufficient évidence to repel any presumption that the 
wrong-doer was one of the crew. The évidence points so 
strongly to the stevedores as the wrong-doers as to forbid any 
other conclusion by the jury. Indeed, it appears to be con- 
ceded, in behalf of the plaintiff, that such was the fact ; for one 
point made in the brief is that the défendant "by the contract 
authorized Walsh to do the very act which caused the injury, 
to-wit, to remove the hatches, and is responsible for Ma nég- 
ligence." 

The case is, then, reduced to the question of law, whether 
the défendant is responsible for the négligent act of the stevé* 
dore in improperly placing or in displacing the grating on 
which the deceased stepped. 

T.4:,no.6— 32 
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Upon this question I entertain no doubt. The contract with 
the stevedores, Walsh Brothers, was to load and unload the 
cargoes of this and other steamers belonging to the défendant 
at so much per ton, and, as is said in the plaintiff's brief, 
"the injury complained of did not resuit directly from any- 
thing which the contractor was bound by his contract to do." 
If défendant had been under a duty to protect this hatchway 
by gratings or otherwise, or if the stevedore had been employed 
or directed by the défendant to cover this hatchway, the case 
would hâve been différent; but, in the absence of any such 
duty deyolving upon the défendant, or of any évidence of sueh 
enaployment of the stevedore by the défendant, it is quite clear 
that the defendant's liability bas not been established. • The 
case cornes within the rule declared in a case greatly relied 
on by the plaintiff, where it is said: "If an independent con- 
tractor is employed to io a lawful act, and in the course of 
the work commits some casual act of négligence, the employer 
is not answerable." Pickard v. Smith, 10 Common Bench, 
N. S. 470, 

The motion to set aside the verdict must be denied. 



CooPEB Manuf'g Co. V. Ferguson, 

{Oircuit Cowrt, D. Colorado. , 1880.) 

L FoRBiGN CoEPORATios — Capacitt TO Makb Contbaots— Statutb OB" 

COLOBADO. 

This action was upon a contract for the manufacture and 
delivery of certain machinery. Plaintiff is a corporation, 
organized under the laws of Ohio. The statute of Colorado 
provides that "foreign corporations" shall, before they are 
authorized to do any business in this state, file in the office 
of the secretary a certain certificate. The défendant pleaded 
that the contract declared upon was entered into within the 
state of Colorado, and that the plaintiff had never eomplied 
with the statute. It did not appear that plaintiff had engaged 
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in gênerai btisiness Ttrithin the state, or assnnied to exercise 
its corporate powers in any other instance. 

McCbaby, g. J., beld the statute applicable, and tbe auswer 
Bufficient. 

Hallext, D. 3., dissented. 



Mat and others v. Siumonb, Gollector. 

(Cbreuit Oovri, D. Matsaehxitett». , 1Ê80.) 

1. Eevenue — Law— Construction. — The dénomination of articles 
enumerated In a revenue law Is construed according to the com- 
mercial understanding of the terms uséd, and not with référence 
to the materlals of which such articles may be made, or the 
use to which they may be applied. 
Curti» T. MmrUn, 3 How. 109. 
Eaiet ▼. Bwartwout, 10 Pet. 137. 

a. Samb— «Tra PiiATBS"— Rbt. St. f 2503.— "Tin plates" are not in- 
cluded in section 2503 of the Bevised Statutes, under the terms " met- 
als not herein otherwise provided for," or " manufactures of metals." 
Dodge ▼. ArOiw, 22 Int. Bev. Rec. 402, criticised. 

S. Baue— Sahb— Rby. St. f 2504, Sches. £.— "Tin in plates or sheets" 
is subject to a duty of 15 per cent, ad valorem, in accordance with tha 
provisions of section 2504 of the Revised Statutes, schedule B. 

Claek, d. J. The plaintiffs, in 1874, imported into the 
port of Boston 6,581 boxes of tin plates. The défendant, 
then coUector of the port, assessed and coUected a daty of 15 
per cent, ad valorem on thèse plates. The plaintiffs paid the 
duty nnder protest, oontending that the duty should baye been 
only 90 per cent, of 15 per cent, ad valorem; and the question 
to be considered hère is whether the duty of 15 per cent, ad 
valorem was correctly laid, or whether it should hâve been, as 
plaintiffs contend, 90 per cent, of the 15 per cent, ad valorem. 

By section 2504 of the Revised Statutes, schedule E, p. 470, 
"tin, in plates or sheets," is subjeoted to a duty of 15 pei 
cent, ad valorem, and under this provision of the law the col- 
lector assessed the duty. But section 3503 of the Eevised 
Statutes provides: "There shall be levied, coUected, and paid 
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npon ail articles mention ed in Ihe schedules contained în the 
next section," — that is, section 2504, just cited, — "imported 
from foreign oountries, the rates of duty which are by the sched- 
ules, respectively, presoribed: provided, that on the goods, 
■wares, and merchandise in this section enumerated and provided 
for, imported from foreign countries, there shall be levied, col- 
lected, and paid only 90 per centum of the several duties and 
rates of duty imposed by the said schedules upon said articles 
severally — that is to say, on ail manufactures of cotton, of 
•which cotton is the component part of chief value; on ail 
wools, hair of the alpaca, goat, and other animais, and ail 
manufactures wholly or in part of wool, or hair of the alpaca, 
and other like animais, except umbrellas, parasols, and sun 
shades covered with silk or alpaca ; on ail iron and steel, and 
on ail manufactures of iron and steel, of which such metals, 
or either of them, shall be the component part of chief value, 
excepting cotton machinery; on ail metals not herein other- 
iTis'e provided for, and ail manufactures of metals, of which 
either of them is the component part of chief value, excepting 
percussion-caps, watches, jewelry, and other articles of orna- 
ment : provided, that ail wire rope and wire strand, or chain 
made of iron wire, either bright, coppered, galvanized, or 
coated with other metals, shall pay the same rate of duty that 
is now levied on the iron wire of which said rope, or strand, or 
chain is made; and ail wire rope, and wire strand, or chain 
made of steel wire, either bright, coppered, galvanized, or 
coated with other metails, shall pay the same rate of duty that 
is now levied on steel wire, of which said rope, or strand, or 
chain is made ; on ail paper and manufactures of paper, ex- 
cepting unsized printing paper, books, and other printed mat- 
ter, and excepting sized or glued paper suitable only for 
printing paper; on ail manufactures of India rubber, gutta 
percha, or straw, and on oil-cloths of ail descriptions ; on glasa 
and glassware, and on unwrought pipe clay, fine clay, and 
fuUer's-earth ; on ail leather not herein otherwise provided 
for, and on ail manufactures of skins, bone, ivory, horn, and 
leather, except gloves and mittens, and of which either of said 
articles is the component part of chief value, and on liquorice- 



paste or liqnorice-jtiice." And the plaintîffs contend thàt, 
under the provisions of this section, "tin plates" should hâve 
been assessed 90 per cent, of 16 per cent, ad valorem, instead 
of the en tire 16 per cent. 

If the plaintiffs are right in this position, it must be because 
"tin plates" areincluded in someof the gênerai classifications 
of the section, as they are not mentioned, eo nomine, therein. 
The only classifications in which they can be included are 
metals or manufactures of metals. But they cannot be 
included among metals, because the metals mentioùed are 
metals not herein otherwise provided for, and "tin plates" are 
otherwise provided for in the following section, schedule E, 
p. 467, of the Eevised Statu tes. 

It is objected that the worda "hereiû otherwise provided 
for" apply only to section 2503, aiid do not extend to other 
sections in the title ; but this limitation or construction can- 

i not be admitted, because— Mrs*, oongress, in limiting or 
defining the goods, wares, and merchandise to which the pro- 

1 visions in section 2503 should applyi uses the more précise 
and restrictive words "in thig section enumerated;" and, when 
it afterwards, lises the words "not herein provided for,'? must 
hâve intended something différent and more extended, es^»- 

' ciàlly as both expressions occur in the same section. They 
;Can hardly be held to be synonymous. Second, because the 
words "herein provided for," "or not; herein providted for, "as 
nsed in the United States Statutes, genèrally, if not always, 
refer to the act, chapter, or title, and not to the section. Be- 
fore the revision they refèrred to the act or chapter, and 
eince, more genèrally, to the title, Third, because, in section 
2 of the act of June 2, 1872, — from which the provisions of 
section 2503 of the Bevised Statutes are oopied almost ccr- 
batim, and where this précise expression is used, and in tho 
same manner, application, and connection, — it evidently does 
not apply to the section 3 in which it is used, but extends to 
other provisions of the act, Fourth, because, to give the 
words the limitation or application contended for by the plain- 
tiffs, they are rendered useless and meaningless in the sec- 
tion. There are no metals otherwise provided for in the 
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Bection, and it would hâve been just as well to hâve omitted 
them and to bave said -metals, sîmply, as to bave said metals 
"not herein otherwise provided for." 

It is objected by tbe plaintiffs that, if the words are con- 
strued to extend beyond the section, there is nothing for them 
to operate upon; and that so, they would defeat the object 
of this proviso; but that can hardly be so. 

If examination be made of the conchiding paragraph of 
schedule E, Eev. St. 467, it will be found that metals, unman- 
ufactured, not otherwise provided for, pay 20 per cent, ad 
valorem, and by this provision of section 2503 they pay 9<} 
per cent, of 25 per cent, ad valorem. 

If "tin plates" cannot be included among metals "not 
herein otherwise provided for," are they included in manu- 
factures of metals? The phrase is, "ail manufacture» of 
metals," and is broad enough and inclusive enough to includ» 
tin plates, which are made or manufaotured from iron and 
tin; yet still the question remains, are they so included? 
Was such the intention of oongress, and is such the proper 
construction of the statute ? We think not, and — First, be- 
cause they are otherwise specifically provided for, both in 
section 2504 of the Bevised Statutes, and in section 4 of the 
act of June 6, 1872, {rom which the provisions of the Revised 
Statutes in question are copied or taken. Second, because, in 
section 2 of the act of 1872, thèse précise words, "ail man- 
ufactures of metals," are used just as broad and just as in- 
clusive as in section 2503 of the Bevised Statutes, and yet 
they do not include "tin plates" therein, because tin plates 
are afterwards expressly provided for in section 4 of the act, 
(17 Gen. St. 233,) and subjected to a duty of 15 per 
cent, ad valorem. It is difficult to see by what fair construc- 
tion the words "ail manufactures of metals" should be made 
to include more in section 2503 of the Bevised Statutes than 
they do in section 2 of the act of June 6, 1872, (17 Gen. 
St., 231,) from which they are copied Verbatim, with the 
same context, and made applicable to the same matter; 
especially as in each case "tin plates" are especially provided 
for, Third, because congress, in the tariff acts, has not 



MAT V. SIUMOKSt £03 

included tin plates among manufactures of metals, but haa 
designated them as tin plates specifically, or included them in 
fiome other provision. 

In the case agreed, it is stated that "the merchandise in 
question was propeiiy classiâed as 'tin in plates,' and is 
known in commerce only as 'tin in plates, or tin plates,' and 
does not corne under the provisions in schedule E, viz, 'iron 
and tin plates, galvanized or coated with any métal otherwise 
than by electric batteries, two and a half cents per pound.'" 
Now, if "tin plates" are known in commerce only by that 
name, it would naturally be expected that congress, in fram- 
ing tariiï acts, would also designate them by that name, 
because the name is spécifie and definite, and well known 
among merchants ; and tarifE laws genërally follow the lan- 
guage of commerce. And so we find congress has done. ThuS, 
in the act of July 4, 1779, at the ôrst session of congress 
(1 Gen. St. 26) "tin plates," specifically named as such, were 
made free, while tinware was taxed 7|- per cent, ad valorem. 
So, in the act of August 10, 1790, (1 St. 181,) "tin plates" 
are made free — specifically excepted from duty — while rolled 
iron and ail wares of tin are subjected to a duty of 7^ per 
ceni.ad valorem. Again, by the act of May 2, 1792, (1 St. 
269,) "ail manufactures of iron, steel, tin, pewter, copper, etc., 
of 7vJiich either of thèse metals is the article ofchief value, not other- 
wise particularly enumerated," are made to pay 10 per cent, ad 
valorem, but "tin plates" are continued on the free list by 
section 2 of the same act. This act of congress is particularly 
observable in this : hère is thé expression, "ail manufactures of 
iron, steel, tin, pewter, and brass," just as strong, just as clear, 
just as free from ambiguity as the expression "ail manufactures 
of metals," in section 2503 of the Revised Statutes, and yet 
it clearly does not include "tin plates." ' 

The act of 1816, April 27th,' (3 Gen. St. U. S. 310.) which 
repealed ail former laws imposing duties, imposed a duty of 
20 per cent, ad valorem upon "ail articles manuf actured from 
brass, copper, iron, steel, pewter, lead, or tin, or of which 
thèse metals, or either of them, is the material of chief value, 
—re-enacting this provision of the act of 1792 in very nearly 
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ita précise words, — and upon ail articles not free and not sub- 
ject to any other rate of duty, a duty of 15 per cent, ad 
valorem. It omitted "tin plates" from the free list wliere 
they had heretofore been, and made no spécifie provision for 
them. 

The act of May 22, 1824, (4 Gen. St. 26,) increased the 
duty "in ail manufactures, not otherwise specified, made of 
brass, iron, steel, pewter, lead, or tin, or of wliich either of 
thèse metals is a component material," from 20 to 25 per 
cent, ad valorem, but did not mention "tin plates." But the 
act of 1832, July 14th, (4 Gen. St. 588,) re-enacts this pro- 
vision of the act of 1824 — to-wit, "on ail manufactures, not 
otherwise specified, made of brass, iron, steel, pewter, or tin, 
or of which either of thèse metals is a component material" — 
in exactly the same words, making the duty 40 per cent, ad 
valorem instead of 25 ; and it ia manifest that this provision 
does not include "tin plates," because they are by the same 
act again made free. See section 3, p. 590, 4 U. S. St. 

The act of March 2, 1833, (4 Gen. St. 629,) is instructive 
in the point now under considération. It provided (section 1) 
for a réduction of duties in ail foreign imports, where the 
duty exceeded 20 per cent, on the value thereof. 

Manufactures of brass, iron, steel, pewter, and tin, which 
then paid 40 per cent, ad valorem, were included in this pro- 
vision. The réduction was to be the excess of the duty above 
20 per cent., or in other words to 20 per cent. One-tenth of 
this déduction was to be made on and after Deceraber 31, 
1833; one-tenth on and after Deeember 31, 1835; one-tenth 
on and after Deeember 31, 1837; one-tenth on and after 
Deeember 31, 1839 ; and on the thirty-first day of Deeember, 
1841, one-half the residue of 'such excess, and on the thirtieth 
day of June, 1842, the other half, was to be deducted. This 
left a duty of 20 per centum on the manufactures of brass, 
iron, steel, pewter, and tin on and after the thirtieth day of 
June, 1842. 

"Tin plates," at the passage of this act of March 2, 1833^ 
were in the free list, (not included in the manufactures of 
iron and tin,) and by the fourth section of the act (4 St. 630) 
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were continued so until June 30, 1842, during ail the time 
thèse déductions were taking place in manufactures of iron 
and tin, and then, by section 5 of the same act, •were cou- 
tinued, eo nomine, on the free liai after June 30, 1842, when 
the duties on manufactures of iron and tin were 20 per cent. 
ad valorem. The act of 1841 (5 Gen. St. 463) laid a duty on 
some articles then and before on the free list, and increased 
the duties on articles paying less than 20 per cent., but it 
continued "tin plates" un the free list. 

Corning, then, to June 30, 1842, we find "ail manufactures, 
not otherwise specified, made of brass, iron, steel, pewter, or 
tin, or of which either of thèse metals is a component ma- 
terial," paying a duty of 20 per cent., and "tin plates" on the 
free list. The act of August 30, 1842, (5 Gen. St. 553,) 
imposed a duty of 30 per cent, on manufactures of brasa, 
iron, steel, lead, copper, pewter, and tin, not otherwise speoi- 
fied; and a duty of 2^ per cent, on "tin plates" — classing 
them with other metals. The act of July 30, 1846, (9 St. 
45,) continues the duty of 30 per cent, on the above manufac- 
tures, and imposes a duty of 15 per cent, on "tin plates." 
The act of March 3, 1857, (11 St. 193,) imposed a duty of 24 
per cent, on the above manufactures of iron and tin, and of 
8 per cent, on "tin plates." By the act of 1861, March 2, (12 
St. 196,) thèse manufactures are made to pay a duty of 30 
per cent, ad valorem, and "tin plates" 10 per cent. By the 
act of 1862, July 14, (12 St. 551,) thèse manufactures were 
made to pay a duty of 35 per oent.> and "tin plates" 26 per 
cent, ad valorem. 

Corning next to the act of 1872, June 6, (17 St. 230,) we 
find a little différent but very significant phraseology. In the 
prior acts, the expression has been "on ail manufactures, not 
otherwise specified," made of brass, etc.,leaving it to beargued 
that "tin plates" were a manufacture of iron and tin other- 
wise specified. But hère the expression is on ail metals not 
otherwise provided for, and on aU manufactures of metals of 
which either of them is the component part of chief value, 
except percussion-caps, watehes, jewelry, and other articles of 
ornament. 
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Now, if "tin plates" be a manufacture of metals, and were 
intenàed to be classified and taxed as such, they must corne 
under this expression of ail manufactures of metals, unless 
found among the excepted articles. But they are not fouud 
among the excepted articles, nor are they taxed, nor were they 
intended to be taxed by congress under thisheadof ail "manu- 
factures of metals," because they are taxed elsewhere, under 
a subséquent section of the same act, (section 4,) and at a 
différent rate, as "tin plates," eo nomine. 

Hère is an unbroken législation by congress from 1789 to 
1879, a period of 90 years, in which "tin plates" hâve not 
been included in "manufactures of tin or iron," and so taxed, 
but hâve generally been designated as "tin plates," and the 
'duties laid on them as such specifically, and at a différent 
rate. We find the same course to be pursued in the Eevised 
Statutes, and if "tin plates" are not included either in "metals 
not herein otherwise provided for," nor among "manufactures 
of metals," they are not entitled to the réduction of the duty 
claimed by the plaintiff, and the assessment by the défendant 
was correct. 

The case of Dodge v. Arthur, tried in the southern district 
of New York, before Judge Shipman, and reported in 22 Int, 
Eev. Eec. 402, is relied upon by the plaintiffs as an authority 
in support of their construction of the law on the question ; 
and it is so. But, upon the examination of the charge to the 
jury in that case, it is unsatisfactory. It proceeds entirely 
upon the ground that the Eevised Statutes hâve altered the 
law as it stood in the act of June 6, 1872. It concèdes that 
by the act of 1872 "tin plates" were not included in the words 
"in ail metals not herein otherwise provided for, and in ail 
manufactures of metals of which either of them is the com- 
ponent part of ohief value, except in percussion-caps," etc., 
but maintains that thèse précise words in the Eevised Stat- 
utes, if the case is correotly understood, do include "tin 
plates." But by what process of expansion or inclusion this 
is done is not explained, and it can hardly be conceded that 
the charge of the court in that case was correct, especially as 
"tin plates" are otherwise provided for in the Eevised Stat- 
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utes, and subjected to the same duty as in the act of 1872. 
If, in the commercial vocabulary, "tin plates" were known as 
manufactures of tin or iron, or iron and' tin, there would ba 
ground for the plaintiffs' position ; but they are not so known. 
The agreed case concèdes "that the merchandise in question 
* * • is only known in commerce as * tin in plates ' or 
'tin plates.*" 

In Curtis v. Martin it was held that the charge to the jury, 
on the trial of the cause, that "it has long been a settled rule 
of construction of revenue laws, imposing duties on articles of 
a specified dénomination, to construe the article according to 
the désignation of such articles as understood and known in 
commerce, and not with référence to the materials of which 
they may be made, or the use to which they may be applied," 
was correct. 3 How. 109. Chief Justice Taney, in this case, 
remarks "that this rule of construction has been followed in 
every circuit where the question has arisen." 

In EUiott V. Swartwmt, 10 Pet. 137, (12 Curtis, Ab. 46,) it 
was held that "worsted being a distinct article, well known in 
commerce under that name, worsted shawls with cotton bor- 
ders, and suspenders with cotton ends, were not manufacture» 
of wool, under the second section of the tariff act of July 14, 
1832, (4 St. at Large, 583.) "It is a settled rule," say the 
court, "to construe the dénomination of articles in tariff laws 
according to the commercial understanding of the terms used." 

The judgment is for the défendant. 



In re Davison. 
{Diêtrict Court, 8. D. New York. October 30, 1880.) 

1. Desehtioii — Statdtb op LnnTATioNS — Rev. Bt. J 1342. — The one 
hundred and third article of war (Rev. St. § 1342) provides that " no 
person shall be liable to be tried and punished by a gênerai court- 
martial for any ofEence which appears to hâve been committed more 
than two years before the issuing of the order for such trial; unless, by 
reason of having absented himself, or of some other manifest impedi- 
ment, he shall not hâve been amenable to justice within that perlod. 
B.M, that this article is applicable to the ofEehce of désertion. 
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2. Same— "Absence "— Rev. St. { 13i2.—Eelâ, further, that the word 

"absence " in such article means absence from the jurisdiction ot Uie 
military courts. 

3. Bami>— "Otheb Manipest Ïmfedimeiîts " — Rev. 8t. § 1342. — Beld 

further, that the words " other manifest impediments," refencd to iu 
said article, means only such impediments as operate to preveat llie 
military court frpm exercising its jurisdiction. 

Habeas Corpus. 

Hervey Grasse, for petitioner. 

A. B. Gardner, for respondent. 

Choate, D. J. The petitioner, Thomas Davison, seeks to 
be discharged on habeas corpus. He has been arreated as a 
déserter from the army, and is confined at Fort Columbus, 
Governor's island. It appears by the retum that he enlisted 
in New York on the twenty-eighth day of July, 18T0, for the 
term of fire years, and that he deserted, while on furlough, 
on the fourteenth day of February, 1872; that he was ar- 
rested as a déserter and brought to Fort Columbus on the 
twenty-first day of October, 1880, and that the preliminary 
stéps bave been taken by the proper military ofBcers to hâve 
him brought before a gênerai court-martial for trial. It ap- 
pears by the traverse to the return that at the time of the 
petitioner 's enlistment he wàs of the âge of 19 years, 4 
months, and 11 days only; that at that time he had a mother 
living and dépendent upon him for support, and that his 
mother never consented to his enlistment ; that at no time 
Bince the fourteenth day of February, 1872, has he been 
absent from the United States, but, on the contrary, has al- 
ways resided continuously in the city of New York, which is the 
place where he is alleged to hâve committed the offence on 
the twenty -second day of February, 1872, and where he was 
arrested in October, 1880. Proof of the facts alleged in the 
traverse has been waived on the part of the respondent, ex- 
cept that it is insisted that it is not compétent for the peti- 
tioner to show that he was a minor, because he is alleged to 
hâve sworn upon his enlistment that he was 21 years of âge. 

The prisoner's release is claimed on two grounds — First, 
that at the time of his enlistment he was under the âge of 21 
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years, and that lais enlistment was illégal and voîd, and tliere- 
fore that he is not liable to be arrested or held as a déserter; 
and, secondly, that. more than two years hâve elapsed sinco 
the commission of the alleged offence, and before the issuing 
of an order for his trial, and that therefore he is not legally 
liable to be arrested and held for trial as a déserter. 

1. As to the first ground, it is objected by the respondent 
that the oath of the petitioner at the time of his enlistment 
is made conclusive upon him by the statute in this proceed- 
ing. Such has been held in this court to be the proper con- 
struction of the statute. In re Cline, 1 Ben. 338; In re 
Stokes, Id. 341. It is also insisted that the enlistment of a 
minor over 18 years of âge, without the consent of his parents, 
was not illégal under the laws in force at the time the peti- 
tioner enlisted. Such has been held to be the law in this 
court. In re Riley, Id. 408. 

It is insisted on the part of the petitioner that more récent 
décisions to the contrary hâve been made on both thèse points, 
of such weight and authority as to make it proper for thia 
court to re-examine the questions. Seavey v. Seymour, 3 
Cliff. 439; Turnery. Wright, 2 Pittsb. 370, 5 Phil. 296; Heu- 
derson v. Wright, 2 Pittsb. 440, 5 Phil. 299; Com'rs y.Leake, 
8 Phil. 523. It is, however, unnecessary to consider this 
point, because the other ground for discharging the prisoner 
is well taken. 

2. The one hundred and third ariicle of war (Kev. St. § 
1342) provides that "no person shail be liable to be tried and 
punished by a gênerai court-martial for any offence which 
appears to hâve been committed more than two years before 
the issuing of the order for such trial, unless by reason of 
having absented himself, or of some other manifest impedi- 
ment, he shaU not hâve been amenable to justice within that 
period." 

It is insisted on the part of the respondent that by "ab- 
sence" is hère meant absence from the post of duty, and that 
this article has no application to désertions. It is certainly a 
startling proposition that there is no limitation at ail upon 
prosecution for the offence of désertion; that one who has 
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once been a déserter is subject during the wbole of bis natural 
life to be brought before a military court and tried and pun- 
ished for this offence, even in extrême old âge. Yet this ia 
seriously contended by the leamed counsel for the respondent. 
The Btatute does not require, nor, in my opinion, admit of so 
strict and narrow a construction. There is nothing in this 
article itself clearly indicating that it does not extend to every 
military olïence. As it is the only article limiting the time 
of prosecutions, the presumption is very strong that it extends 
to every military offence ; for, with the single exception of the 
crime of murder, the almost universal policy of the criminal 
law is to prescribe a term within which the offender shall be 
brought to trial. The language of this statute of limitations 
must be construed with référence to the use of similar lan- 
guage in other statutea of limitations. The "absence" hère 
intended is obviously, from the context, such an absence as 
interposes an impediment to the bringing of the offender to 
trial and punishment. It means absence from the jurisdiction 
of the military courts; that is, absence from the United' 
States. 

The "other manifest impediments" referred to in the stat- 
ute as being such as hâve prevented the offender from being 
amenable to justice, are such impediments only as operate 
to prevent the military court from exercising its jurisdiction 
over him ; as, for instance, his being continuously a prisoner 
in the hands of the enemy, or of his being imprisoned under 
sentence of a civil court for crime, and the like. This seems 
to me to be the sensible and proper construction of the arti- 
cle. It is the construction which has been frequently given 
to it by the executive department. 1 Op. Att'y Gen. 383; 
13 Op. Att'y Gen. 462; 14 Op. Att'y Gen. 52; Re Harris, Id. 
265, Nor, as it seems to me, can the whole effect of the lim- 
itation be taken away on the theory that the désertion may 
be considered for some purposes to be a continuing offence. 
The offence was complète February,22, 1872, for. the purpose 
of this article, and, indeed, in the return, that is alleged to 
be the time when the offence was committed for which the 
prisoner is now held. 
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Upon the undîsputèd facts of the case, there was neither 
absence nor other impediment to his proseeution, within the 
meaning of the statute. The prisoner has at ail times been 
within the jurisdiction and amenable to justice, if the charge 
against him is true. Therefore he is entitled to be disçharged. 
The facts are such that, if brought to trial, he cannot possibly 
be found guilty or punished by court-martial for the déser- 
tion. If, on the facts, a question could arise whether the 
prisoner had, as a matter of fact, been absent from the juris- 
diction, or, by reason of other impediment, had not been 
amenable to justice, then it might, perhaps, be the proper 
province of the military court and not of this court on habeaa 
corpus to détermine that question. But the fact not being 
disputed that he has resided in the city of New, York con- 
tinuously ever since his désertion, the court-martial has noth- 
iag to try, and his arrest for this cause is illégal. 

Petitioner disçharged. 

KoTE. Notice has been flled in the United States circuit court of an 
application to be made by the military authorities of Govemor's Island, 
through the judge advocate gênerai, to Judge Blatchford for an appeal 
against the above order. 



WooD, Ex'x, V. Wkight, Assignée. 
(Circuit Oourt, D. Indiana. , 1880.) 

1. AssiOHEE ra BAiîKRtrpTCT — JuDGMBNT Cbeditob. — An assignée in 
bankruptcy has a prior equity to a judgment creditor, where, under 
adverse proceedings, and through superior diligence, he has acquired 
land from the bonafide purchaser of the bankrupt's voluntary grantee'. 

In Equity. 

Dkdmmond, C. J. This is a bill filed to détermine the 
priority of lien between the plaintiff and the assignée of the 
bankrupts to a certain tract of land in Wells eounty, -which 
originally belonged to one of the bankrupts, J. B. Julian; 

The facts out of which the controversy arise are ëubstan- 
tially thèse: Julian sold the land to the other bankrupt 



&12 rEDKBAIi SBPOBTEB, 

who sold it to Eliza Bryant on the eighth of August, 1876. 
Thèse sales, it is admitted, were without considération, and 
the last grantee held the property subjeot to the rights of 
créditer s. A few days after the property was sold to Eliza 
Bryant, this plaintif recovered a judgment in this court 
against the Julians, upon which there is a balance still 
unpaid. In September, 1876, the Julians were adjudged 
bankrupts. 

After ail this had taken place, Jesse Cate loaned $1,000 to 
J, B. Julian, and in order to secure it he caused Eliza Bry- 
ant to transfer this property to Cate, and Cate made an 
agreement to reconvey it to Eliza Bryant upon the payment 
of the loan. Cate had no notice that Eliza Bryant held the 
property without a considération. He therefore was a bona 
fiàe mortgagee of the property. It was conveyed to him by 
an absolute deed. 

After this had occurred, the assignée brought suit in this 
court'against Cate and the Messrs. Julian and Mrs. Bryant, 
to hâve the claim of Cate to the property set aside; or, if 
that could not be done, to hâve a judgment entered against 
the Julians for the value of the property; and the court held 
that Cate was an innocent purchaser, or grantee, and was 
entitled to pi'otection ; and that the Julians and Mrs. Bryant 
were liable for a certain amount, on which the court decided 
judgment should be entered against them; although judg- 
ment was not, in fact, then rendered, the court only giving 
an opinion on the points in controversy. 

Subaequently, J. B. Julian made a proposition to the 
assignée to this effect : that no judgment should be entered 
in this court in the suit, and that he would procure for the 
assignée a good title to the property still held by Cate, to 
which proposition the assignée assented, providing it would 
meet the approval of the court, and that approval was given. 
Thereupon J. B. Julian caused a deed to be made by Martha 
Julian, of lands which she owned in Jasper connty, to Cate, 
as security for the debt due to him in place of the land which 
he held by grant from Mrs. Bryant. That being done, Cate 
executed a quitclaim deed to Mrs. Bryant for the Wells county 



WOOD V. : WEIGHT. . 5 1.3 

land — the land now in controversy. The deed was delivered 
to Julian. It does uot appear that Mrs. Bryant had any 
knowledge of this.. but she also executed a quitclaim deed to 
the assignée, and delivered the same to Julian. Martha 
Julian and J. B. Julian also executed a quitclaim deed to the 
assignée. 

Mrs. Wood -was not a party to the suit pending in thia 
court, and it is said the assignée had fuU knowledge of her 
judgment. Mrs. Wood caused an exécution to be levied on 
the lands under her judgiùent, and the question is which haa 
the better equity, the assignée or Mrs. Wood. I think the 
assignée has. 

It seems to me, under the cîrcumstances of the case, that 
the assignée must be remitted to the rights of Cate. Cate 
was the bona fide purchaser of the property, and held it 
relieved from the lien which undoubtedly existed on the part 
of Mrs. Wood prior to that time to the lands of Julian. 

The lien against land held fraudulently from the owner 
must certainly cease to operate when it is transferred to a 
hona fide purchaser. That Cate was so, was held by this 
court. And, when the assignée has obtained his title under 
circumstances like thèse, it seems to me that he stands in the 
position of a hona fide purchaser, and is entitled to the pro- 
tection of a court of equity. But, independent of this con- 
sidération, and admitting that there were equities alike on the 
part of Mrs. Wood and of other ereditors of the bankrupts, 
still it seems to me that the assignée, by the superior dili- 
gence he has exhibted by suing the Julians and Cate, and, as 
the resuit of that litigation, having obtained a title to tho 
property, should hâve the protection of a court of equity in 
préférence to Mrs. Wood. 

The bill of the plaintiiï will be dismissed. 
v.4,no.6 — 33 
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In re New Brunswick Carpet Co., Bankrnpt. 

(District Court, I). Nea Jermy. October 25, 1880.) 

1. Bankbuptct Act, i 5081 — Claim — Mistakb, — Section 5081 of tho 

bankrupt act provides that the court " shall reject ail daims notduly 
proved, or where the proof shows the claim to be grounded in fraud, 
illegality, or mistake." Hdd, in construing this clause, that, in the 
absence of fraud, it was compétent for the court to correct any mère 
mistake, and to allow tho proof to stand for anj sum that, upon 
examination, was f ound to be actually due. 

2. Evidence — Check A cheçk is no évidence of a loan of money from 

the drawee to the drawer. 
Fletcher v. Manning, 12 M. & W. 571. 

8. Same— MoKTGAGEs. — Certain void mortgages Tield évidence, in this case, 
of the amount of an indebtedneas of a bankrupt debtor. 

In Bankruptcy. On pétition to expunge claim of the State 
Bank of New Brunswick. 

a. Wayne Parker, for assignée. 

A. V. Sckenck, for state bank. 

Nixon, D. J. On the fourth day of Mareh, 1874, the State 
Bank of New Brunswick, by G. E. Conover, cashier, filed a 
proof of debt against the above-named bankrupt corporation, 
amounting, in the aggregate, to $667,351.76, being the bal- 
ance alleged to be due to the creditor corporation for moneys 
paid at the request of the bankrupt on certain checks, notes, 
and acceptances made and given by the carpet company to 
the bank, and including the sum of $6,458.63 for interest 
from August 30, 1873, to October 22, 1873. On the twenty- 
eixth of June, 1876, Elias W. Miller, assignée of the bankrupt 
corporation, presented to the court a pétition setting forth, 
in substance, that the claimant had improperly eharged to 
the New Brunswick Carpet Company items of indebtedness 
aggregating $198,444.32, which were not chargeable against 
the bankrupt, and not sustained by the exhibits and vouchers 
Bubmitted in support of the claim; and had omitted and not 
included in said proof of debt and statement accompanying 
the same a number of items, amounting to $638,843.95, for 
which the bankrupt should hâve been credited in its dealings 
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and transactions with the creditor; and praying that tbe 
proof of debt might be disallowed and expunged from the list 
of claims filed with the assignée. 

An answer to the pétition was filed by the bank on the sev- 
enth of August foUowing, and thereupon a référence 'was 
made, by consent, to William Patterson, Esq., a United 
States commissioner, for the taking of testimony. A large 
amount haa been taken, of extraordinary character, exhibiting 
such groBS irregularities in the method of transacting busi- 
ness by the principal ofiScers of the respective corporations 
that it is doubtful whether the parties themselves would be able 
to détermine with any accuracy how the accounts stand 
between them ; much less can Etrangers, however anxious to 
arrive at the truth, come to any satisfactory conclusion. 

In the proof of debt, as originally filed, the claimants 
charged the bankrupt corporation with the sum of $2,105,- 
043.21 as the gross sum alleged to bave been furnished by 
the bank to the carpet company during the years 1872-8, 
and they credited the bankrupt with |1,444,150.08 as the 
amount that had been paid during the same time — charg- 
ing that the différence between thèse sums was the amount 
remaining due to the bank on the thirtieth day of August, 1873. 

The assignée, in his pétition, insists that the exhibits and 
vouchers accompanying the claim do not substantiate it, but, 
on the other hand, that the charge of $2,105,043.21 is 
$198,444.32 in excess of the sum properly chargeable 
against the company; and that $1,444,150.08 is $638,» 
803.95 less than the real amount for which the company 
should be credited in its dealings and transactions with the 
bank. It is the province of the witnesses and the duty of the 
court, from the testimony, to reconcile, if possible, thèse 
widely-conflicting claims. There is no difficulty about the 
principle which should govern the court in determining the 
case. Thèse corporations are to be held responsible for the 
acts of their officers so long as they are within the line of the 
business entrusted to them. But when they use their officiai 
position merely as a cloak for their personal ends, — both par- 
ties knowing that the respective corporations can hâve no 
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interesi and dérive none from their irregular transaetîonff,— 
the moneys advanced or paid, on the one side or on the 
other, are not properly chargeable to the institutions which 
the dishonest ofScials represent. Expert accouîitants hâve 
been employed by both parties. It is to be lamented that 
the expert for the assignée died before the court could dérive 
any benefit from his investigation of the transaction in con- 
troversy. 

On the other hand, the expert of the bank has testified so 
fully, and given such plausible reasons for his opinions, that 
the claimants seem quite disposed to rest their claim upon 
his testimony alone. 

On the argument the learned counsel for the assignée in- 
sisted — 

1. That by the provisions of section 5081 of the bankrupt 
act the whole claim should be rejected. 

The reason assigned was that the proof of claim, as origi- 
nally filed, contained items which the claimants subsequently 
acknowledged were a mistake, and the section provides that 
the court "shall rejeet ail claims not duly proved, or where 
the proof shows the claim to be grounded in fraud, illegality, 
or mistake." The phraseology of the section is strong, and 
doubtless authorizes the court to rejeet the claim on any of 
the grounds stated. But I hâve always, in practice, con- 
strued the clause to mean that, in the absence of fraud, it 
was compétent for the court to correct any mère mistake, and 
to allow the proof to stand for any sum that, upon examina- 
tion, was found to be actually due. 

It was further insisted by him — 

2. Ttat, in the absence of proof to the contrary, the pay- 
ment of checks by a bank was always presumptive that the 
drawer had funds deposited for their payment. 

This proposition will hardly be controverted. It la well 
settled that the mère paying and holding a eheck is no évi- 
dence of a loan of money by the drawee to the drawer, because 
the légal presumption is that auch payment is only a return 
of funds which had been before deposited by the drawer. 
Story on Prom. Notes, 641 ; Parsona on Bills, 83 , Fletcher 
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V. Mannîng, 12 M. & W. 571; Lancaster Bankv. Woodward, 
18 Pa. St. 361; Bunting v. Allen, 3 Ear. (N. J.),300. 

The case of Fletcher v. Manning, supra, was a proceeding 
in bankruptcy, and is directly in point. In proof of tlie peti- 
tioning creditor's debt, checks were produced by the creditor, 
and a elerk was called who testified that when the checks 
were paid by the banker the bankrupt's account was largely 
overdrawn. But the court said the proof did not go far enough, 
and held that a check presented and paid was no évidence of 
money lent or advanced by the banker to the customer ; that, 
on the contrary, it yi&& prima facie évidence of the repaypent, 
to the amount of the check, by the banker to the customer of 
money previously lodged by the customer in the banker's 
hands. 

When it is claimed that a check has been paid without 
funds antecedently depbsited to meet it, the burden is upon 
the payée to show it, and no implied promise is raised to 
redeem the check until the fact is clearly proved. In the 
présent case the claim of the bank is founded upon alleged 
overdrafts by the carpet company, and a large number of 
checks is brought forward by the bank to establish such allé- 
gations. The law casts upon the claimant the burden of 
showing it by satisfactory évidence. How is it attempted to 
be done ? By the production of the checks, and by tne ac- 
count of the bankrupts with the bank, as it appears upon the 
books of the respective parties. But in view of the pecu- 
liar relations which the cashier of the bank and the président 
of the carpet company sustained towards each other, and in 
view of the weight of the testimony that the books were sub- 
ject to their control and manipulation, and do not reveal the 
real transactions of the parties, I am unwilling to admit to 
proof any claim supported by any such évidence. I hâve 
great respect for the évident candor, honesty, and good inten- 
tions of the expert witness Burke, who has given so much 
labor to unravelling the tangled thread of the dealings of 
thèse men. He has probably done as weU as any one could 
do with the material he had to work with, but it is quite clear 
that the accounts on which he mainly relies for his conclu* 
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sions are not to be trusted, and that entriea were made to 
conceal, rather than to show, the actual transactions of the 
officers of the respective companies.- Under thèse circum- 
stances I am satisâed that it is safer for the ends of justice, 
and better for the rights of the creditors of the two bankrupt 
corporations, that I should allow matters to stand as I find 
them, than to transfer from one to the other so large a sum 
of money upon such unreliable évidence. 

But whilst I hâve this difficulty in regard to the allowance 
of the claim as proved, there are facts exhibited whieh con- 
vince me that the carpet company is largely the debtor of 
the claimants. When it was put into bankruptcy the bank 
■was the holder of two mortgages that it had received from 
the Company — one for a little less than $100,000, being a 
mortgage that one I. T. Eowand had given to the carpet 
company upon lands in Pennsylvania, to secure the payment 
of certain promissory notes that he had made on the pur- 
chase from the company of $1C0,000 worth of its capital 
stock, and which had been assigned to the bank as collatéral 
security for the payment of the said Kowand's notes, which 
the bank had discounted for the company; and the other, a 
mortgage executed by the carpet company to the bank on 
its real estate, fixtures, and machinery in New Brunswick, in 
pursuance of a résolution of the board of directors passed 
September 2, 1873, and given to secure the payment of other 
notes which the bank had discounted for and was holding 
against the company. As both of thèse mortgages had been 
received by the bank within four months of the filing of the 
pétition of bankruptcy against the debtor company, and 
were taken to secure antécédent debts, at a time when 
the creditors had reasonable cause to believe that the com- 
pany was insolvent, the authorities of the bank surrendered 
them to the assignée in bankruptcy, as they were advised they 
were required to do before they could prove their claim. 
Is not such action on the part of the managers of the carpet 
company a clear confession of indebtedness, at least to the 
amount of thèse mortgages, and does it not afford a safer 
ground to stand upon than any évidence of books of account, 
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"which had been made the vehicles of false information by the 
acts of dishonest offiicials? That is my judgment. The 
proof of claim, as made, must be rejected; but the receiver of 
the bank will be allowed to make proof for the amount of the 
Eowand notes which was held by the institution at the sur- 
render of the Eowand mortgage, and which had been dis- 
counted for the carpet company, and also for the principal of 
the mortgage exeCuted by the company to the bank in pursu- 
ance of the resolution of the second of September, 1873. 



In re Dufp, Bankrupt. 
{District Court, 8. B. Nm York. October 14, 1880.) 

1. Baskbupt Aot — "Principal Dbbtor" — Collatéral Bond — SrmB- 

TT. — A bankrupt is not liable as" principal debtor," within tliemean- 
ing of the bankrupt act, upon a collatéral bond, where it is apparent 
upon the face of the instrumeiit that the obligation was incurred hy 
the bankrupt as a surety. 
In re LoAw, 4 N. B. R. 190. 

2. Bame — " Mbechant or Tbadesman" — Theathioal Manager. — A the- 

atrical manager who buys costumes, machinery, etc., for use in his 
business, and who on a few occasions has sold some such property, is 
not a merchant or tradesman within the meaning of the bankrupt act. 
Jn re Odell, 17 N. B. R. 73, distinguished. 

S. Bame— Rev. St. { 6110, Subd. 9— Praudulbnt Tbansper.— A trans- 
fer by an insolvent debtor, for the purpose of concealing his property 
from his creditors, is an act dona "in contemplation of becoming 
bankrupt," within the meaning of the ninth subdivision of section 
6110 of the Revised Statutes, although the debtor did not then intend 
or expect to go into bankruptcy. 

A transfer of certain personal property hddfraudvient, under the 
ctrcumstances of this case. ^ 

In Bankruptcy. 

F. Bien and A. Taylor, for creditors. 
J. R. Cuming, for bankrupt. 

Choate, D. J. This is an application for the discharge of 

the bankrupt. The discharge is opposed on several grounds : 

1. It is objected, first, that the bankrupt has not obtained 
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the assent of the requisite proportion of tlie creditors ^vho 
hâve proved their debts, to whom he is liable as principal 
debtor. One Tliayer bas proved a debt for upwards of |30,- 
000. This creditor bas not assented, and, if bis claim is to 
be considered in the computation of the requisite one-third in 
value, this point is well taken, The question is whether the 
bankrupt is liable aa principal debtor upon this claim. Thayer's 
proof of debt is upon a bond for the sum of $60,000, executed 
by the bankrupt, June 15, 1877, to one Hill, as receiver, ap- 
pointed by the court in an action against John A. Duff and 
others. Thayer proves as assignée of the bond. The con- 
dition of the bond is the payment of the sum of $30,000 
to the receiver, or his assigns, June 15, 1882, with interest 
semi-annually, "according to the condition of a bond made 
by John A. Duff and Eufus G. Duff, jointly and severally, to 
Baid receiver, bearing even date herewith, to which bond this 
is collatéral." I think enough appears on the face of this 
bond to show that this obligation was incurred by the bank- 
rupt not on his own aceount, but as surety for John A. Duff, 
and, therefore, that he cannot be regarded as having become 
indebted thereon as principal debtor. The construction of 
this phrase, "principal debtor," was carefully considered by 
this court in In re Loder, 4 N. B. E. 190. It was there held 
that an obligation as indorser, after the liability bas become 
fixed by non-payment and notice, is not an obligation as 
"principal debtor," if the indorsement was for the accom- 
modation of the maker of the note. I think the présent case 
is within that décision. It is argued, however, that on this 
bond itself the bankrupt was the principal obliger, — indeed, the 
only obliger, — and not in the position of an indorser. who is on 
the face of the contract not the principal obligor. I think, 
however, that the distinction in the statute referred not to the 
form of the obligation so much as to the real relation of the 
bankrupt to the debt itself. Greater indulgence was intended 
to be extended to bankrupts in respect to obligations incurred 
on behalf of others than in respect to those incurred on their 
own aceount ; and it seems to me to be immaterial whether 
the bankrupt joins in the bond of the principal debtor as a 
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Burety, or gives his own collatéral bond, which, on its face, 
shows that it is given by him as surety. The différence is 
one of form only, and not of substance. How it may be in 
the case supposed by the learned counsel for the creditor, of 
commercial paper given by the bankrupt, and which he signs 
as maker for the accommodation of the indorser, if proved by 
a holder who had no knowledge of the nature of the transaction 
except what the face of the paper shows, it is unnecessary to 
.décide. In this case the suretyship appeared on the face of 
the instrument. 

2. It is also objected that the bankrupt, being a merchant 
or tradesman, did not keep proper books of account. The 
bankrupt was a theatrical manager. It did not appear thai 
he had any other business. He bought costumes, machinery, 
etc., for use in his business. It was also shown that ori a few 
occasions he had sold some such property. I think he can- 
not be considered a merchant or tradesman within the mean- 
ing of the statute. The case of In re Odell, 17 N. B. E. 73, 
is relied on by the opposing creditors. That was the case of 
a keeper of a livery stable. He was, under the peculiar cir- 
cumstances shown in respect to his business, held to be a 
merchant or tradesman. It was held that, in connection with 
his business of keeping a livery stable, he was also engaged 
in the business of buying and selling horses, and food for 
horses. The présent case is essentially unlike that. I can- 
not find on the évidence that this bankrupt made the selling 
of anything a regular part of his business, as was the case in lu 
re Odell. The sales that he made were isolated transactions, 
and not, as in OdeU's case, within the regular scope and pur- 
view of the business he undertook to carry on. 

3. It is also objected that the bankrupt, in contemplation 
of bankruptcy, made certain fraudulent transfers of his prop- 
erty to his father, John A. Duff, and to one Banvard, his 
landlord, with intent to prefer them as creditors, and to pre- 
vent his property from coming to the hands of his assignée, 
and being distributed among his creditors. The transfers 
tbus attacked were in March, 1878. The pétition waa filed. 
August 31, 1878. 
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Thèse spécifications, if sustained, must corne witliin tlie nintli 
subdivision of section 5110. It appears tiiat tlie bankrupt 
transferred to his father the principal part of his property, 
consistihg of costumes and other implements of his trade. 
He was indebted at the time, aside from his obligation on the 
bond to the receiver, about six or seven thousand dollars, 
which he had no means to pay, He was indebted to his 
father, for money loaned, several thousand dollars. The trans- 
fer to his father was without writing. The property was of 
very uncertain value, being worth but a few hundred dollars, 
if purchased for the purpose of selling it again, but having cost 
about $3,000. Yet there appears to havebeen no agreement 
with the father as to the priée at which he took it. The bank- 
rupt testifies that he had no intention of preferring his father, 
but trs}.nsferred it to him in payaient of moneys loaned. He 
testified that the reason why it was transferred to him rather 
than to anybody else was that he was the nearest person 
being at hand in the theater ; that his father was not pressing 
him for money, and that the transfer was made at his own 
suggestion. He also testifies that he had no thaught at the 
time of going into bankruptcy. But upon ail the évidence, 
and considering the very suspicious circumstances attending 
the sale, I can find no- adéquate motive for it exeept to protect 
the property from his creditors. With this purpose there 
may also hâve been an intention at the same time to seeure 
or prefer his father. 

The fact that the bankrupt, then, did not intend or expect 
to go into bankruptcy, if he is to be credited in that respect, 
does not relieve the aet from being eonsidered an act done "in 
contemplation of becoming bankrupt" within the meaning of 
the statute. That expression means, as bas often been held, 
in contemplation of committing an act of bankruptcy. Such 
a transfer is in itself an act of bankruptcy, if made, as this 
appears to hâve been, with intention to cover up his property 
from his creditors, and to prevent its distribution among 
them. He claims to hâve had great expectations of euccess 
with a play to be presently brought out. Over-sanguine hope 
of better business may sometimes justify great présent sacri- 
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fice of property or the continued payment of debts by one 
■who is really insolvent, but cannot excuse, under the bankrupt 
law, the actual withdrawal and concealment of property by an 
insolvent debtor, under cover of a transfer suoh as this, which 
■was also in fact intended to hinder, delay, and defraud his 
creditors. It is unnecessary to consider the further charges 
as to the transfer to Banvard, The spécification of a fraud- 
ulent transfer to John A. Duff is sustained, and on thia ground 
the discharge must be refused. 



In re Kraft and others, Bankrupts. 
{District Court, S. J). NeiB York. , 1880.) 

1. BAKKBlTFrCT— FrATJDTH-ENT FRBFBIŒïrOB, 

2. Bame — BooKs OF Account. 

8. Bame— Genebai, Absignment.— The intent to hâve the debtor's estste 
wound up and distributed under a gênerai assignment;, by an assignée 
named by the debtor, constitutes an intent to prevent the property 
from coming to the assignée in bankruptcy, and of being distributed 
nnder the bankrupt law. 

Platt V. Preston, 19, N. B. R. 244. 

In re Goldsmith, 8 N. B. R. 164. 

In re Kasson, 18 N. B. R. 379. 

In Bankruptcy. 

Jos. S. Bosworth, Jr., for bankrupt. 

Ralph E. Prime, for creditors. 

Choatb, D. J. This is an application for the dîscharge pt 
Frederick W. Kraft, one of the bankrupts. The bankrupta 
constituted the firm of Beaman & Kraft, and carried on the 
business of leather dressers down to about the fourth day of 
January, 1876, when Beaman absconded and Kraft executed 
a gênerai assignment for the benefit of creditors, without 
préférences. The estate of the copartnership was distributed 
under that assignment, and the remaining debts are chiefly 
the balances of the firm debts still unpaid. The pétition of 
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Kraft for the adjudication of the firm was filed August 10, 
1878. 

Of the spécifications filed by the contesting creditors they 
now rely on three only : First, the transfer of certain skins to 
a créditer, Goodenough, shortly before the making of the 
gênerai assignment, with intent to prefer him; second, the 
failure to keep proper books of account, and especially in that 
the bankrupts kept no cash account ; and, third, the making 
of the gênerai asssignment in contemplation of bankruptcy, 
and with intent to prevent the property from ooming to the 
hands of the assignée in bankruptcy and being distributed 
under the bankrupt law. 

1. The transaction with Goodenough was not a fraudulent 
l)referenoe, upon the évidence, so far as Kraft was concerned. 
He then believed the firm to be solvent and able to go on in 
business and pay ail its debts. 

2. The books which remained after Beaman absconded 
were not proper books; within the meaning of the statute. 
But, upon the évidence, it is clearly.proved that there waa 
another book kept by him and which disappeared with him. 
And the évidence is> I think, sufficient to show that this 
book contained the cash transactions of the firm ; that it was 
kept by Beaman as onè of the firm books; and that the en tries 
made in it supplied what was wanting in the other books to 
constitute them ail together proper books of account. 

3. In respect to the gênerai assignment it is insisted on 
behalf of the bankrupt that it was not made in contempla- 
tion of becoming bankrupt, or for the purpose of preventing 
the property from coming into the hands of their assignée in 
bankruptcy, and of being distributed under the bankrupt law 
ih satisfaction of their debts. 

It bas been too often held, in this district and circuit, that 
the intent to hâve the debtor's estate wound up and distributed 
under a gênerai assignment, by an assignée named by the 
debtor, constitutes an intent to prevent the property from 
coming to the assignée in bankruptcy and of being distributed 
under the bankrupt law, to leave this an open question in this 
court. Platt V. Preston, 19 N. B. R. 244, and cases "cited; In 
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re Ooldsmidt, S N. B, E. 164; In rë Zasson, 18 N. B. E. 8T9?. 
It bas been doubted whether it is not compétent to show that 
the actual intent of the debtor in making the gênerai assign- 
ment was not to hâve his estate wound up apd distributed, 
but to maké it subserve some temporary purpose not inconsist- 
ent -with an intent to hâve the property afterwards pass to 
an assignée in bankruptcy and be distributed under the bank- 
rupt law. In re Seeley, 19 N. B. E. 12. The authorities 
cited above are, perhaps, against the competency of any such 
évidence ; but in the présent case it is unneeessary to décide 
the point, because, upon the whole testimony, I think it is 
clear that when the bankrupt Kraft executed the gênerai 
assignment he intendedandexpected that the estate of the 
copartnership would be wound up under it. That purpose is 
certainly etrongly shown upon the face of the assignment, ànd 
neither his own testimony as to his purpose, nor the testimony 
in respect to his contemporaneous déclarations, shows anything 
to the contrary. It is true that he testifies that at a meeting 
of the creditors after the exécution of the assignment a ques- 
tion arose bètween him and his créditons as to*what was to 
be done, and it was determined. that the estate should be dis- 
tributed under the assignment. I do nut perceive that thia 
alters the case; It does not appear what else anybody pro- 
posed to do, This transaction is not inconsistent with a 
purpose on his part, at the time of the exécution of the 
assignment, to hâve its provisions carried into effect. His 
conversations, as testified to by other witnésses, and partially, 
also, as testified to by himself, show that at the tinie of exe- 
cuting the assignment, his partner had absconded, and the 
firm was insolvent, and that the assignment was resorted to 
for the purpose of distributing the estate among his creditors. 
Any mère use of the assignment as a temporary device ia 
inconsistent with his conversations with Mr. Vail, the prési- 
dent of one of the contesting banks, and Mr. Fowler, the 
assignée, and Mr. Sanders, who drew the assignment. 

The amendment to the bankrupt law passed July 26, 1876 
which provides that a gênerai assignment, made in good 
faith and without préférences, and valid according to the 
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local làw, shall not prevent a discharge in învoluntary cases, 
strongly confirms the views of the court above referred to and 
followed, as to the effect of such a gênerai assignment in pre- 
Tcnting a discharge in a case of voluntary bankruptcy like 
the présent. It is immaterial that the bankrupt, before mak- 
ing the assignment, consulted with some of bis creditors and 
was advised by them to make an assignment. So far as 
thèse opposing creditors are concerned, the évidence shows 
that before he consulted them he had already determined to 
make an assignment ; nor did they do any act, by advising 
him or otherwise, which should preclude them from insisting 
on this objection to his discharge, 

The sixth spécification is therefore sustained. The others 
are overruled as not proven. 

Discharge rêfused. 



In re Chisholm and others, Bankrupts. 

(District Court, S. D. New York. , 1880.) 

1. Absionee in Bankbuptct— Attachmbnt. — Money in the hands of an 
assignée in bankruptcy cannot be reached by attachment. 
In re Cunningh/im, 19 N. B. B. 276. 

In Bankruptcy. 

J. A. Seaman, for petitioner. 

W. F. Scott, for assignée. 

E. R Olcott, for Planters' National Bank. 

Choate, D. J. This is an appHcation for an order on the 
assignée to pay a dividend to the petitioner, who, by order 
duly made, has been subrogated to the rights of a créditer 
■whose debt has been, after contest, established as proved. 
The answer of the assignée shows that before the dividend 
was actually declared, but after the meeting at which it was 
deelared was called, he was served with a \va.rrant of attach- 
ment against the original créditer, issued by a state court, in an 
action brought against that créditer by the Planters' National 
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Bank of Augusta, Georgia, upon a juclgment recovered in the 
circuit court of the United States for the district of South 
Carolina. The assignée declined to pay the dividend to the 
petitioner without a spécial order of the court. In the case 
of Kohlsaat, 18 N. B. E. 570, it was held that the payment of 
moneys, payable under a composition in bankruptcy, could 
not be interfered with by proceedings in a state court. In 
the case of Cunningham, 19 N. B. R. 276, the question whether 
dividends in the hands of an assignée can be attached, was 
very carefully examined by Judge Love, and it was held that 
they could not be attached even after the dividend was 
declared. The case of Dunlap v. Ins. Go., 74 N. Y. 145, 
seems not ineonsistent with thèse cases. The petitioner is 
entitled to the order on the ground that the money in the 
hands of the assignée could not be reached by attachment. 
Motion granted. 



Joseph Dixon Ceucible Go. ». Benham. 
(Circuit Court, D. Conneeticut, November 22, 1880.) 
1. Trade-Makk— Wkappeeb and Labels— Stovb Poubh. 

In Equity. 

Morris W. Seymour, for plaintiff. 

H. G. Baldwin, for défendant. 

Shipman, D. J. This is a bill in equity, brought by a citi- 
zen of the state of New Jersey against a citizen of the state 
of Conneeticut, to restrain the défendant from the use of the 
plaintiS's trade-mark, and for an account. The trade-mark 
had never been registered in pursuance of any act of Con- 
gress. 

Joseph Dixon commenced the manufacture of etove polish 
in Taunton, Massachusetts, at least as early as in the year 
1840, and was engaged in the business until 1868, either 
alone or aa a member of the firm of Joseph Dixon k Co. Hé 
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removed to Jersey City, in the state of New Jersey, about the 
year 1849. The plaiatiff corporation Was formed in 1868, 
and has been continuously manufacturiag said article to a 
large extent. 

At a certain time during the period (the précise time being 
the only matter in dispute) Mr. Dixon commenced to put up 
his stove polish in elongated cubes, wrapped about by a blue 
paper wrapper, with printing thereon in black ink, surrounded 
by a heavy, double black rule or border. The ends of the 
wrapper were held in place by a yellow label covering the 
ends of the cube, with printing thereon in black also, sur- 
rounded by a double black rule. The same form, style, lan- 
guage, and appearance of the cube, wrapper, and label hâve 
been continued to the présent time, exeept that the word 
"prepared" was substituted for "pure" in the year 1851 or 
1852, and the necessary changes of the name of the manu- 
facturers hâve been made. Fac similes of the présent styles 
of wrapper and label, with the printed matter thereon, are 
given in the bill. 

The answer dénies only the priority of the use oÇ the trade- 
mark by the plaintiff. Slight évidence of the truth of the 
allégations, which were not denied, was given by the plaintiff; 
but it may be considered as proved that large ainounts of 
money hâve been spent by the plaintiff and its predecessors 
in the manufacture of the article contained in this kind of 
wrapper; that the article has attained an establiahed and high 
character, and that its form and appearance are well known 
to the public. The wrappers and label, and the arrangement 
of the printed characters, and the language of the wrappers 
and labels, hâve become a well-known trade-mark, indicating 
to ail purchasers that the article which is contained in the 
wrappers is the Dixon polish, and is made by the plaintiff. 
The good-will of the business, and the right to the exclusive 
use of the trade-mark, are valuable to the plaintiff. Joseph 
Dixon duly and legally assigned and transferred ail his rights 
in the trade-mark to the plaintiff. 

The défendant, a manufacturer of stove polish, under the 
name of the New England Lead Works, has, since 1876 or 
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1877, put «p his article in wrappers and labels almost identi- 
cal in appearance, arrangement, style of printing, and lan- 
guage with the plaintiff's wrappers and labels, except the 
necessary changes of name and address. It is net denied 
that tbe two wrappers and labels are substantially identical. 
The question in the case is as to priority of use. The de- 
fendant contends that he has continuously used substantially 
the same form and style since 1853, and that the adoption of 
this style by Mr. Dixon was after that date. 

The plaintiff's theoryis that it has satisfactorily shown that 
Dixon eommenced the use of this trade-mark at least as early 
as 18é7. The defendant's theory is that he eommenced the 
manufacture of stove polish in the year 1844, and that in 
1853, and before Dixon's use of the wrapper, he began to put 
up his article in elongated cubes, in a blue wrapper, with a 
yellow label, under the name of the Straitsville East India 
Lead Works ; that, with the exception of the years between 
1863 and 1867, when he was engaged in other business, he 
continued the use of thèse wrappers and labels until 1876 or 
1877, when he changed to the présent style, and adopted the 
name of the New England Lead Works, and inserted his own 
name as proprietor. 

Mr. Benham has kept a conntry store in Straitsville, a vil- 
lage in the town of Naugatuck, and has had from $500 to 
$1,000 invested in the etove-polish business. It is manifest 
that the bulk of the product having the "East India" label 
was sold to peddlers, as this article was not known to the 
trade. He testifies, in answer to the question "Who com- 
posed the printed matter on your first label on the cube ?" 
"I am not certain ; I think Giles (Josiah Giles, a printer in 
Hartford) got the label up. I left it with him to get the label 
np. It was either him or a man named Hurlburt." 

He further testifies, in substance, that this wrapper was 
used till 1876 or 1877, when he changed to the New England 
Lead Works wrapper. The printing was done by the Water- 
bury Printing Company. In answer to the question, "Did 
you send them' a copy from which you instructed them to 
print a certain number of labels?" he said: "I do not know 

v.4.no.6— 34 
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whetlier I took up one of Exhibit A, (theEast ludia wrapper,) 
or sent them one whea I made the change ; that is, wiiether 
I took up a package like Exhibit A, or took up a label or sent 
them one." 

It is clearly proved that in the latter part of 1876 the 
Waterbury Printing Company made for the défendant as near 
an imitation of the plaintiff's wrapper and label as was possi- 
ble, with the necessary altération of names, and that the 
Dixon trade-mark was fumished by some one to the printing 
Company for that purpose. Indeed, it is manifest from a 
comparison of the two wrappers that one was copied from 
the other. There is not so close a resemblance between the 
"East India" and the Dixon wrapper as there is between the 
latter and the wrapper of the, New England Lead Works. 
The "directions" are entirely différent. But it is apparent, 
from reading the descriptions of the polish whioh are printed 
on each wrapper, that the two had but one author ; they are 
almost identical. Did Dixon copy from Benham, or did 
Benham copy from Dixon ? It is sufficiently established that 
Dixon commenced the use of his wrapper as early as in 1848. 
Benham does not claim to hâve commenced until 1853. I 
hâve no doubt that the mind and the hand which prepared 
the Benham wrapper for the press in 1853 used the Dixon 
wrapper as a pattern, and that there was a conscious attempt 
to imitate the form in whioh the successful article had been 
presented to the public. It did not appear that the plaintiff 
was chargeable with lâchés af ter it discovered the defendant's 
wrappers and labels. 

Let there be a decree for an injunction against the use or 
imitation, colorable or otherwise, of the plaintiff's wrappers, 
labels, or trade-mark, and for au accounting. 
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Slawsoh V. GitAND Stbbet, Fbospeot Pare & Flatbush 
Bàilboad Go. 

{Circuit Coii/rty E. D. Nea York. , 1880.) 

1. Rb-Issitb No. 4,240, for an improvement in fare boxes, héld void for 

want of invention. 

2. Invention— CoMBiNATioiî — Fabb Box. — The mère addition of a win- 

dow to a well-known style of street-car fare box, so arrangea thftt a 
passenger by looliing through. it can see tlie fare deposited by him, does 
not constitute an invention vritliln the meaning of the patent laws, 
where such box previously had a window so arranged that the driver 
could see the fare •when deposited' by the passenger. 
Eailea r. Wwrm&r, 20 Wall. 354. 

3. Patent No. 121,190, for an improvement in fare boxes, held void, for 

■want of invention. 

4. Invention — Combination— Fare Box. — The combination of a street- 

car fare box with the head-lamp of a car and a reflector, in such a 
manner that the light from the lamp will be thrown into the tare box, 
does not constitute invention. 

In Equity. 

George Oifford, for plaintiff. 

P. 8. Crooke, for défendant. 

BenEdict, D. J. This is a suit in equity brought to recover 
damages by reason of an alleged infringement by the défend- 
ant of two certain patents owned by the plaintiff. One of 
thèse patents was issued to the plaintiff July 28, 1857, for an 
improvement in fare boxes. It -was re-issued May 4, 1858, 
again re-issued January 24> 1871, and is now known as re- 
isBue No. 4,240, extended for the term of seven years from the 
twenty-eighth day of July, 1871. The other patent sued on is 
also for an improvement in fare boxes, granted to Elijab 
C. Middleton, assignée of James P. Winchell, December 2, 
1871, numbered 121,920, and on the seventeenth of April, 
1873, assigned to the plaintiff. The défendant dénies the 
infringement, and also disputes the validity of the patents 
sued on. 

The questions raised in respect to the Sla-wson patent, No. 
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4,240, will be firsi considered. The patent contains two 
claims, in the following language : 

"First. A fare box, composed of two compartments so com- 
bined that the fare, on being deposited through an opening in 
one of them by the passenger, without the intervention of the 
driver or conductor, shall be temporarily arrested therein for 
esamination or inspection by the driver or conductor, through 
an opening therein covered by a transparent médium, and 
then, when approved of, transferred directly to the second or 
gênerai receiving compartment, which, as well as the first, ia 
made inaccessible, except by violence, to the driver or other 
unauthorized person, for the purpose set forth. 

"Second. A fare box having two compartments, into one of 
which the fare is first deposited, and temporarily arrested, 
previously to its being deposited in the other, when the 
former is provided with openings covered or protected by 
transparent médiums or devicès'so arrangea that the pas- 
eenger can see through one, and thç driver or conductor 
through the other, in the manner substantially as and for the 
purposes set forth." 

Subséquent to the extension of thiâ. patent, and on Septem- 
ber 6, 1S77, the patentée filed ,a diselaiiner in which he sets 
forth that through inadvértence, accident, or mistake: the 
spécification or claims of the said letters patent are too broad, 
including that of which the said patentée was not the first 
inventer, and thereupon he enters his diselainier to that part 
of the claims in said spécifications which constitutes the first 
of the claims above set forth. The elïect of this disclaimer 
was to limit the invention to a fare box composed of two com- 
partments, where the compartment into which the fare is first 
deposited is provided with two Windows so arranged that the 
passengers can see through one, and the car driver through 
the other. 

It will be observed that no claim is made to any particular 
deviee by which the fare when deposited is temporarily ar- 
rested before passing into the lower compartment, nor to any 
form of opening in the box, nor to any particular locality for 
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the -Windows, provided only they are so arrangea that the 
passengers can see through one and the driver the other. 

It must also be observed that the first claim described a 
fare box similar in ail its respects to thefare box described in 
the second claim, -with the single exception that it contained 
but one window, so arranged that the driver could see through 
it. And such a fare box the disclaimer asserts was known 
prier to the plaintiiï'B invention. It is apparent, therefore, 
that the only novelty in the plaintiff's invention, as it now 
stands described in his patent, consists in the additional 
•window, so arranged that a passenger by looking through it 
can see the fare deposited by him, The question, therefore, 
at once arises, whether the addition of such a window to a 
known style of fare box, having a window arranged so that 
the driver can see the fare when deposited by the passenger, 
constitutes an invention within the meaning of the patent 
laws. 

The yiew taken in behalf of the plaintiff is that the claim 
is for a combination consisting of certain old éléments and 
one new élément, namely, the additional window. 

But no new result is accomplished by the introduction of 
the additional window in the fare box. The fare is deposited 
as before, and reaches its final destination in precisely the 
same way as before, without accélération, détention, or dévia- 
tion. The only distinction between the old and the new box 
is that in the old box the fare, in its. passage from the pas- 
senger to the lower compartment of the box, passes by one 
window, while in the plaintiff's box it passes by two Windows. 
This distinction does not constitute a différence in the resuit. 
The additional window, it is true, permits the transmission of , 
light through a part of the box, where before it could not 
pass. But it accomplishes this resuit without aid from any 
other part of the machine, and in so doing it in no way mod- 
ifies the opération of any of the other parts. There is, in 
fact, no joint opération, and the case is one of simple ag- 
gregation, not combination. Furthermore, ail that the plain- 
tiff did was to duplicate one of the features of the machine. 
8ome convenience, doubtless, resulted from this duplication, 
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but the effect produced by the additional window was tbe 
eame in kind as that produced by the existing window, and 
accomplished in the same way. There was no patentable 
matter in the discovery that it would be more convenient to 
hâve light transmitted through the box in another place, and 
I am unable to see that any invention was required to ac- 
complish that resuit by adding another window. 

In order to constitute a patentable combination, the resuit 
must be some effect différent from the effect of the separate 
parts, and produced by the combined forces. A new resuit 
jnust arise from the reunion of the éléments of the combina- 
tion, and not simply from the separate action of each élé- 
ment. So the law bas been declared in numerous cases, and 
no différent rule is contended for in this case. The difficulty 
in this, as in most cases of this description, is not in regard 
to the rule of law, but in applying the rule with proper dis- 
crimination to the facts of the particular case. It is not, 
therefore, to be expected, in controversies of this charactèr, 
that any prior adjudged case can be found bo similar in its 
facts as to furnish a direct authority one way or the other. 

But, in this instance, there is one prior adjudged case so 
very similar to the one in hand, that it may very well be said 
to compel the conclusion that this patent is void. I refer to 
the case of Halles v. Van Wormer, 20 Wall. 354. That was 
the case of a base-burning stove having two chambers, in one 
of which the coal is first placed, and whence it descends to 
the other and is there consumed. One claim of the patent 
was for the construction of an "illuminating window" in one 
of the chambers, in combination with certain other designated 
parts of the stove. The "illuminated window" was an open- 
ing in the stove covered with mica. The other parts of the 
stove were already known in combination, and the court says : 
"It is impossible to regard the mère addition of such open- 
ings to a stove, containing the improvements described in the 
re-issued patent, as the formation of a new combination. It 
is not invention." In that case the rest of the stove was old, 
as hère the rest of the fare box is conceded by the disclaimer 
to be old. In that case, as hère, the additional élément waa 
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an opening covered by a transparent médium. In that case 
the object of the opening was to enable the coal which passed 
from the upper to the lower compartment of the stove to be 
seen through the opening. In this case the object of the 
opening is to enable the fares which pass from the upper to 
the lower compartment of the fare box to be seen through the 
opening. There such openings were a well-known device 
applied to stoves. Hère a similar opening was employed for 
the same purpose, in the fare box admitted to be old. In 
this case, therefore, as in that, it must be said that it is im- 
possible to regard the mère addition of such an opening to 
a fare box, conceded to be old, as the formation of a new pat- 
entable combination. It is not invention. 

There remains to consider the second patent upon which 
the plaintiff relies in his bill. This patent was issued to 
Elijah G. Middleton, assignée of James P. Winchell, dated 
December 12, 1871, and is also a patent for an improvement 
in fare boxes. The spécification states that "the improve- 
ment relates to the mode of illuminating the interior of a 
fare box in street riailway cars or other vehicles when used 
^uring the night, and it consists in the construction of the 
fare box with suitable openings and reflectors, arranged and 
adapted to receive light from the ordinary head lamp placed 
above the fare box." 

The claim is as follows: "What I claim and désire to se- 
cure by letters patent is lighting the interior of a fare box at 
Tiight by light obtained from the head light of the car, thrown 
by the refleetor, I, through an opening, H, in the head-lamp 
box,into the chamber,for the temporary détention of the fare 
for inspection, substantially in the manner and for the pur- 
pose set forth." 

The contention on the part of the plaintiff is that this is 
a claim for a combination of certain old éléments, — viz., (1,) 
a fare box with an opening at the top covered by glass or 
other transparent substance; (2) the head lamp of a car; 
(3) a refleetor, — in such a manner that a part of the light 
from the head lamp shall be reflected upon the platform of 
the fare box. Assuming the claim to be for a combination^ 
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the only novelty pretended consists in tlie arranging the fare 
box, lamp, and reflector in such a manner that light from 
the lamp will be thrown into the fare box. No invention was 
required to so arrange thèse parts. It would not fail to be 
acccmplished by any person of ordinary intelligence and ex- 
périence who should attempt it. 

This patent, therefore, must be held to be void. The resuit 
is that the bill is dismissed, with costs. 



Amebioait Whip Co. v. Hampdem Whip Co. and othera. 

(Circuit Court, S. Massachusetts. , 1880.) 

1. Re-Issub Ko. B,651, for an improvement in the modes of constructing 
wbip-stocks, hdd valid aa to the ûrst claim, hdd antidpated as to the 
second claim. 

In Equity. 

Patent No. 132,909 was granted David G. HuU, November 
12, 1872, on an application said to hâve been filed March 9, 
1871, for an improvement in modes of constructing -whip- 
stocks. In his spécification he said : "In the common way 
heretofore practiced for making a whip-stock of pièces of rat- 
tan and a metallic load, the pièces of wood were arranged 
around the load-piece, with their butts even, or about so, 
with each other, in conséquence of which the part at the butt 
of the stock held or grasped by the clluck of the tuming 
machine could not be turned thereby, but had to be subse- 
quently reduced by other means." He then described the 
mode of making his improved whip-stock, showing, with the 
assistance of his drawings, substantially this : that he inserted 
a plug or backing of wood in the butt of the whip-stock, at 
the part which is grasped by the chuck of the lathe, in place 
of the metallic load-piece, so that when the stock is taken out 
of the machine this part can be sawed off without obstruction 
from the iron or leaden load-piece, instead of being planed or 
wnittled down to suit the taper of the whip. He adds : "I 
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am a-ware that in tuming an article it has been customary to 
use a blank longer than the article, and after,ward8 to xemove 
the surplus at each or either end of the article. Such, how- 
ever, constitutea no part of my invention, but is only incident 
to it in the matter of réduction of it or [? to] the whip-stock. 
I therefore make no daim to such a process of turning an 
article ff om a blank longer than the article, and subsequently 
removing the surplus at either or each end of the article." 
The claim was "the method of construeting a whip-stock by 
making a stump-shod on the end of the stock by the insertion 
of a backing or plug within the surrounding rattans, for the 
purpose of allowing the butt of the whip to be entirely finished 
by turning, and the superfluous material to be removed by 
the saw, ail in the manner described." 

Ee-issue No. 5,651 was granted the patentée, November 11, 
1873, in which the description of the manufacture was like 
that in the original patent, but a statement and a claim were 
added. The former is : " The extension of the rattan strips, D, 
rearward beyond the load-piece, with or without the plug or 
prism, 18 a matter of my invention. Although the extension 
alone, without the load-piece, makes a stump-shod which can 
be used in holding the stock in the chuck of the turning 
machine, the addition of the plug makes the stump-shod 
stronger, and not liable to cripple or give way under the action 
of the machine." The additional claim, which was the first 
of the re-issue, was for a whip-stock with the parts arranged 
as described, showing the rattan strips surrounding the load: 
pièce, and extended rearward beyond it, substantially as 
described. The second claim, like the single claim of the 
original patent, though somewhat differently expressed, was 
for the arrangement when the plug was used. 

There was évidence tending to show that the invention 
claimed first in the re-issue was made in 1865, when about 
one gross of whips were made and sold ; and the second part, 
where the plug is used, was made in 1870, within two years 
before the application for the original patent. There was 
much conflicting évidence upon the state of the art before 
1865 and before 1870. 
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T. L. Livermore, for complainants. 

B, F. Thunton, for défendants. 

LowELL, C. J. As I construe the patent, it îs for an îm- 
provement in the manufacture of that class of whips which 
are tumed in a lathe, and the whip-stock claimed isthe stock 
just before it goes into the lathe, or an improvement in the 
manufacture at that part of its progress. This last point is 
very important, because one Herrick is proved, without con- 
tradiction, to hâve made whip-stocks, with a wooden plug or 
backing, before 1870. Herrick did not finish his whip-stocks 
in a lathe, though they were fit for that mode of opération, 
and, if the second claim of the re-issue is for a turned wbip- 
Btock, it might, perhaps, be sustained. But the claim itself 
déclares that the arrangement is "in order that the butt of 
the stock may be held and finished by a turning machine," 
and a statement precisely like this is made in an earlier part 
of the spécification. That claim must, therefore, be held to 
hâve been anticipated by Herrick, and to be void. 

The invention mentioned in the first claim was made in 
1865, and was not, in my opinion, in public use or on sale 
more than two years before March 9, 1871, by reason of the 
manufacture at Charlestown; not on sale, because neither 
the invention, nor anything which embodies or would be 
likely to suggest it, is found in the completed whip ; and not 
in public use, because the invention was tested in the only 
way in which it could fairly be tested, by making a few at 
the factory where the patentée was employed. 

The law since 1870, as I understand it, has avoided a pat- 
ent, if any one has publicly used or has sold the same inven- 
tion, by wliomsoever diseovered, for more than two years before 
the patent was applied for. The Herrick whip was certainly 
made before 1870, but I do not think it is proved to hâve 
been made before March 9, 1869. The précise date isleft in 
much doubt. 

I do not find that this invention was anticipated. Spencer's 
évidence as to certain kinds of whips, of which hegives repro- 
ductions, is seriously contradicted by workmen referred to by 
him, as well as by others ; and none of the whips, if they were 
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made, were of thë class of whips whioh were oir could be 
^iurned in a lathe. If some of them had a backing of wood 
below the iron, it was not, in my opinion, the équivalent of 
that of the patent. 

Wbether the invention of the first claim waa patentable, in 
view of the state of the art admitted in the spécification, is 
certainly a nicequestion. Hull disclaims the process of tum- 
ing an article bo as to leave a "stump-shod" or pièce to be 
eut off. This was done in turning the legs of chairs and other 
articles. I suppose he means that he disclaims any broad or 
gênerai application of this mode of manufacture. As applied 
to a whip-stock with the peculiar benefit -which it gives, and 
the exact application which it requires, I think, upon the 
■whole, it may be supported as being something more than the 
new application of an old method. The invention does not 
consist either in making a "stump-shod" or in sawing it off, 
but in combining the metallic load-piece of a whip-stock with 
the stump-shod in such a way that the stump-shod may be 
sawed off. 

I find the first claim of the patent to bs valid, and to hâve 
been infringed. 

Decree for the complainanta. 



SikoijAib and others v. Baoeus. 

(Circuit Court, D. Massachvsettê. , 1880.) 

1. Patent No. 45,344, granted to D. M. Moore in December, 1864, for an 
improTement in wreucbes, Md valid. 

In Equity. 

LowELL, G. J. The patent of D. M. Moore, No. 45,344, was 
granted in December, 1864, upon an application filed October 
1, 1864, for an improvement in wrenches. The patented 
tool- is a wrench with a double-faced ratchet-wheel conneoted 
with two pawls, which are controUed by a lever and springs. 
The springs tend to keep the pawls in contact with both faces 
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of the ratchet, and when the lever is central or out of use the 
pawls lock both faces of the ratehet-wheel, and leave the 
wrench rigid like the old form of that tool. By moving the 
lever to the right the pawl on that side is disengaged, and the 
ratohet-wheel is free to move to the right, but is rigid in the 
other direction, and so, conversely, when the lever is moved 
to the left the pawl on this side is disengaged. The claim ia 
for "the combination in a wrench of the ratchet- wheel, B, 
containing the soeket for seizing the work, with the detents, 
[pawls,] b, b, and lever, g, so constructed as to lock the ratchet 
against rotation in any direction, and also to lock it at wUl 
so that the implement may be worked as a right-hand or left- 
hand wrench without removing it from the work, substantially 
as described." 

The défendant uses the ratchet-wheel with the spring, pawls, 
and lever precisely like Moore's, in a bit-stock which is adapted 
to receive various tools. Upon inspection I cannot doubt that 
one was copied from the other. The plaintiffs' expert testi- 
fies that this part of the defendant's bit-stock opérâtes like a 
wrench, and that wrenches are often used to work taps, which 
are tools for turning screw threads. Thèse statements are not 
denied, and, if true, there is no doubt that the défendant uses 
the plaintiffs' wrench, with additions, and infringes the patent. 

Tbere are, however, two questions of fact which affect the 
validity of the patent. Three witnesses déclare that they used 
a wrench which would operate as a right or left hand ratchet- 
wrench, or as a rigid one ; and they reproduce from memory 
a model which they say is substantially like it. It is true, 
and is creditable to them, that they do not undertake to verify 
the reproduction as precisely like the original. This tool is 
known in the record as the Coggeshall wrench, and the origi- 
nal has not been seen for about 20 years. Supposing the 
model to represent the original, tho question is whether Moore 
made a patentable improvement upon it. 

The Coggeshall tool had two wheels rigidly nnited, with 
their eogs facing différent ways, two pawls with suitable 
eprings, which made the wrench rigid when both were oper- 
ating, and a rotary cam, by the action of which either pawl 
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mîght be thrown ont of connection with its wheeL Tliis 
wrench couM be used in the three modes of Moore's, and is 
the only wrench before Moore's which had so great a capacity, 
and was at the same time whoUy automatic. It had a sépa- 
ra te wheel for each set of ratchets, înstead of a double-faced 
•wbeel, and its lever or cam for moving the pawls was much 
inferior to Moore's, beeause the latter takes fixed positions, 
and is locked in each, while Coggeshall's might be turned too 
far, or might tum back, and would need constant attention 
to keep it in the required place. I hâve no doubt that thèse 
différences would make Moore's invention patentable, if 
Coggeshall's had been patented. Whether, when a patentée 
bas made an original invention, which is eonfessedly an 
improvement upon ail old machines, he is conclusively pre- 
Bumed to hâve known every lost and forgotten machine in the 
line of his art, and therefore lùust prove invention over the 
best of them, as he undoubtedly must be presumed to know 
of any machine which f uUy embodied his invention, I am not 
prepared to say. The patent may be held good for precisely 
what Moore invented, which is precisely what the défendant 
uses. 

The other question of fact is whether Moore publicly used 
his wrench before the first day of October, 1862; that is to 
say, more than two years before he applied for his patent. 
Moore swears that he invented the tool in 1859, at Philadel- 
phia, where he was then employed, and used one there openly 
a great many times, and af terwards at Hartford, and lastly at 
Windsor, his home, to which he returned about November, 
1861. He was not cross-examined; why, I do not know. 
Witnesses hâve been called to give such négative évidence as 
they might in relation to ail the places at which Moore saya 
he used that wrench. He is not corroborated, excepting as to 
the use in Windsor. The patent was issued upon his written 
statement that he had not made such use as he now sweara 
to, and was sold under an implied obligation to disclose any 
such defect in his title. If what he now testifies is true, he 
bas committed a fraud on the public, and on his assignées ; 
and I do not think I ought to regard his testimony of much 
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weîght, except as it is confirmed by others. I think, upon the 
évidence, I ought to lay out of the case the alleged use in 
Philadelphia and Hartford. 

Moore returned to Windsor in the autumn of 1861, and 
four witnesses are called to prove that he used, and lent to 
others for use, a wrench like that of the patent, before October 
1,1862. It is very diffioult for witnesses to fix within a month 
or even a year the exact time of an occurrence of no impor^ 
tance to themselves, to which their attention is called after 
the lapse of 16 or 17 years. This difficulty, inhérent in 
the subject, must be fully overcome by one who assails a 
patent. Another question which always arises is whether the 
use was within the limita of a justifiable test or experiment. I 
hâve read the évidence with great care, and am satisfied that 
Moore did not make a wrench for sale until within two yeara 
before his application. As the value of his invention was not 
for his Personal use, as is often the fact with manufacturers 
who improve a machine used in their partieular business, so 
much as for the sale of the tools or the royalties, I consider 
this fact very important. The chief witness to prior use, E. 
F. Spaulding, gives a déposition which is clear and candid; 
but he had told one of the plaintifs, a very short time before 
he testified, that he had no means of fixing the date, and 
could not fix it. This he very fairly admits, and he does not 
explain how his memory has been refreshed. Besides, the 
évidence of this witness, while it is not whoUy consistent with 
itself upon the other point, yet leaves upon the mind an 
impression that the use which he testifies to was expérimental. 
Such is the fair resuit of his évidence at pages 235 to 237 of 
the record. And so of the only other witness whose means 
of knowledge were considérable, Edminster. The point which 
the défendant takes as to the use by Edminster is that Moore 
permitted him to try the wrench in order to induce him or his 
father to take an interest in it, and help Moore in procuring 
a patent. The witness so puts it. But I consider it too nice 
a point to say that the future patentée, when he permits a 
person to test his tool by a short use with a view to interest 
him in its being patented, is not testing his tool, but only the 
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mind of the borrower. I do not know that an inventor is 
bound to satisfy his own mind alone by his experiments. 
The question to be determined is not only whether the tool 
will work, but in what modes and with what advantages over 
old tools; how well it will work and how cheaplyj and I am 
of opinion that he may, in such a case as this, test not only 
its patentability, but the degree of it, if I may so say; that 
is, -whether it is worth while io patent it. I must not be 
understood as speaking of a case in which the tool or thing 
patentpd bas been sold more than two yeara before the appli- 
cation. 
Deoreefor the complainants. 



DuNBAB and others v. Albebt Field Taok Co. and others. 

{Oireuit Oourt, B, Massachusetts. , 1879.) 

1. Patents Nos. 90,902 and 164,839, for improved eut shoe naila. Met 

valid, and infringed by the " cub " naU. 

2. Intention — Patbntabilitt.— The addition of corrugations to a spécifie 

kind of shoe nails ia patentable, although shoe nails bad been pre- 
viously corrugated. 

In Equity. 

LowELL, C. J. This suit is brought upon two patents 
granted to Hosea P. Whidden, one of the plaintiffs. No. 
90,902, dated June 1, 1869, is for a eut shoe nail having a 
round frustro-conical head, a tapering shank, and serrated 
corners or edges ; the point of the shank being eut thin so as 
to clinch readily when the nail is driven against what is called 
the armored last. Patent No. 164,889, dated June 22, 1875, 
is for an improvement upon this nail by making the head 
longer, the mode of making it being fuUy described. 

It has been held by Judge Shepley that this nail does not 
jrfringe the patent granted to Estabrook, No. 86,374, dated 
Deeember 29, 1868, that not being a eut nail, and not having 
a head. Estabrook v. Dunhar, 10 0. G. 909. It is said 
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that Estabrook and his partner are the persons wtomake 
the nails used by the défendants; and tbe défendants admit 
that one of the nails which they use infringes both patents ; 
but they deny that the other, or "cub" nail, infringes; and 
deny that either patent is valid. 

There is no conflict of évidence in respect to the principal 
patent, 90,902. It is admitted by the défendants that the nail 
is specifically new, and by the plaintififs that the "Bent" nail, 
•which was patented more than a year before June, 1869, is 
substantially like Whidden's nail, except that the latter bas 
corrugations on the sides, which undoubtedly serve a useful 
purpose in holding the nail in place. The question is 
■whether the addition of corrugations to the "Bent" nail is a 
patentable improvement, in view of the fact, admitted in the 
spécification, that shoe nails hadbeen corrugated before June, 
1869. 

This question of patentability is often one of very great 
embarrassment. The patent law requires the présence of 
what it calls invention, as contradistinguished from con- 
structive ability; but it furnishes no test, for ail cases, by 
which they can be diacriminated. The décision does not 
necessarily dépend upon the amount of thought, or even of 
experiment, which may hâve been had in reaching the resuit. 
Thus, if an old machine or process is put to a new use, in- 
vention is positively excluded, although the new use mayappar- 
ently be very remote from the old, requiring experiment to 
ascertain its practicability; and though the actual opération 
of the machine or process may not be exactly the same in 
the new as in the old application, provided no new means are, 
in fact, employed. 

When the patentée has produced something new, the ques- 
tion is more difficult. Some changes, such as a substitution 
of brass for iron, or of steam-power for horse-power, are, at 
the présent day, presumed to be within the common knowl- 
edge of mechanics. 

Does the addition of corrugation to a emooth shoe nail 
come within this class of cases? It is impossible to give a 
whoUy satisfactory reason for answerjng this question either 
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•way. That Mr. Bent did not corrugate hÎB nail, and that the 
patented nail bas gone into extensive use, are facts ■which 
8eem to point to both novelty and utility; and the patent is 
prima /acie^evidenoe of both. Judge S'hepley held the Esta- 
brook patent to be valid, though of limited application, not- 
withstanding earlier nails, which, separately considered, 
contained his improvements. The value of the serrations 
or corrugations appeara to be very marked in this naU, when 
intended for a shoe nail ; and, upon the whole, I do not find 
it to be proved that this mode of construction was so well 
known, as applied to eut nails, that I can hold it to hâve been 
an obvious alternative mode of making the "Bent" nail. 

With regard to patent No. 164,889, the only question affeot- 
ing its validity is whether the discovery was made by Whid- 
den, or was communicated to him by the plaintiff Dunbar. 
On this point I bave examined the évidence^ and do not think 
that the defence is made out. 

Whether the "cub" nail infringes, dépends on whether it 
works in substantially the same way to produee a like resuit. 
Neither the head nor the body of this nail is precisely Uke 
that of 90,902. It does not begin to taper so soon, and its 
head and point are both shaped somewhat differently from 
those described in the patents. I think, however, that the 
évidence shows it to be similar in opération and resuit. 

Decree for the complainants. 



DuNBAB and others v. Estabbook and others, 
(Circuit Court, D. Massachusetts. , 1880.) 

1. Patents Nos. 90,902 akd 164,889, for improved eut shoe nails, hdd 
valid, and infringed by the " cub " nail. 
Estabrook v. Dunbar, 106 G. 909, ezplained. 

In Equity. 

LowELL, 0. J. In this motion for a preliminary injuno- 
tion the récent case of Dunbar v. The Albert Field Tack Corn- 
v.4,no.6 — 35 
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pany, ante, 543, has been reargued, as has also that case itself 
by written briefs, and this opinion will serve for both cases. 

In tbat case I decided that Whidden's patents for improved 
eut shoe nails, No. 90,902 and No. 164,889, were valid, and 
were infringed bytbe nail now before me, called tbe "cub" 
nail. The défendants act under the Estabrook patent for an 
improved screw-peg for shoes, 'which was decided by Judge 
Shepley to be valid upon the construction which he gave it, 
construing the invention somewhat narrowly in order to pré- 
serve the patent, but holding that it did not cover the plain- 
tif 's patented eut shoe nails. Estabrook has not confined bis 
manufacture wholly to the nails which he patented, but has 
made, besides those, one which was an admitted infringe- 
ment of Whidden, and one other which I decided to be so. 
This he did, hoping that Whidden's patents would be declared 
void. 

Both questions hâve been reargued : whether the Whidden 
patents are valid, and whether the "cub" nail infringes them. 

A considérable part of the argument and of the afBdavits 
relies on a sapposed opinion of Judge Shepley in the case 
already mentioned, in which the parties were reversed, 
{Estabrook v. Ditnbar, 10 0. G. 909, 910;) the défendants 
fearing that I may bave overlooked Judge Shepley's expres- 
sions on this aubjeet, and more particularly what he said 
about the Field nail. He there said that the nail of Whidden 
(now the plaintiffs' nail) was "searcely distinguishable, except 
in form, from the Field nail, so called, and other tapering and 
corrugated nails which were in common use. So far as the 
défendants' (now plaintiffs') nail differs in form from nails 
which were old, it is merely an attempt to improve upon the 
form of the old corrugated tapering eut shoe nail." 

Thèse remarks are said to bave guided the défendants in 
assuming that Whidden had merely "attempted" an improve- 
ment on the Field nail, and in acting accordingly. 

No one has a higher estimate than I bave of the value of 
Judge Shepley's opinion. Upon such a question of fàct, 
involving mechanics, I consider it much better than my own. 
But the remark is obvious that in that case he had no occa- 
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BÎon to institute a comparison between Whidden's naîl and 
those whicE preceded it. I do not believe he intended tô 
express anything more than a présent impression, if bo much. 
He was deciding the différences between Estabrook and 
Whidden, and not those between Whidden and Field or Bent. 
Judge Shepley, I am sure, would bave been much surprised 
to leam that he was supposed, in deciding one case, to bave 
decided a wbolly différent one. He said, in passing, tbat the 
plaintiffs' nail was much like the Field and other nails, as it 
was ; and most particularly it was very much indeed like the 
Bent nail, — much more than it was like the Field nail. I 
compared it with the Bent nail for that reason. It is my 
habit to deal speeially with the part of the case which seems 
to me the most diffieult. When I found tbat the Bent nail 
was not, on the whole, an anticipation of Whidden, it foUowed, 
in my opinion of the relative importance of those two nails to 
the issue, that the Field nail was no answer to Whidden's 
patents. Such was and is my opinion. I do not consider 
that the Field nail, made in brass, would be a successful 
shoe nail. It differs at both ends from the Whidden, in 
important particulars. No doubt the différences in ail thèse 
nails are somewhat minute, and there is difficulty in sustain- 
ing any of the patents; but, for the reasons given in the for- 
mer case, judging the nails by their work, there appears to 
me to be novelty enough to save the Whidden patents. It 
was not the Field nail that caused my hésitation. 

I likewise continue to think that the cub nail infringes the 
patents of the plaintiffs. The défendants maintain that the 
cub is an improvement upon Estabrook, and in a différent 
line of invention, according to Judge Shepley's views, from 
Whidden's. I do not understand those views exactly as the 
défendants do. Judge Shepley saved the Estabrook patent, 
as I understand bis décision, by distinguishing bis nail from 
the earlier imported sprig in three particulars, of which two 
are that Estabrook's patented nailis without a head, and that 
it bas a regiilar screw thread. He also twice speaks of the 
Estabrook nail as made of wire. In thèse three respects 
Whidden differed from Estabrook, and therefore did not in- 
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fjringe bis patenl. In the game respects tHe cub resembles 
Whidden, and therefore does infringé his patents. The cub 
nail may be an improvement on both Estabrook and Whidden, 
for it bas the round body of the former, as well as the above- 
mentioned features of the latter; but its point of departure 
does not seem to me to be a headless wire screw peg, so much 
as a eut corrugated nail with a head. 
Injunctiou granted. 



BcHMiDT ». The Steam-Ship Pennstlvakia.* 
(Gircuit Court, E. D. Pennsylvania. October 28, 1880.) 

. LiBEL IN Rem pob Refusai, of ÎIasteb to Delivee Goods Shipped 
— Stoppage m Trahsitu — Rights dp Indorsee op Bill dp LADma. 
Where the master of a vessel refusea to deliver goods shipped under a 
hill deliverable to the order of the shipper, in conséquence of direc- 
tions réceived from the shipper to stop the goods, which stoppage is 
subsequently withdrawn by the shipper, the vessel is liable in rem, to 
the holder for the value of the bill of lading indorsed by the shipper, for 
the damages sustained by a fall in value of the goods between the 
time of demand and the time of actual delivery. 

. Samb— Mbasuke dp Damages — Loss dp Salb op Goods by Delat 
IN Delivery. — If, in conséquence of the refusai to deliver, the holder 
of the bill of lading loses the beneflt of a sale which he had made of 
the goods to arrive, and of which he had notifled the master of the 
vessel at the time of demand, the measure of damages is the différence 
between the price at which such sale was made and the market price 
at the time of the actual delivery by the master. 

. Samb— Date at which Loss is to be Estimated — Ofper to De- 
liver — Refusal to Accept. — After libel flled, the notice from the 
shipper was withdrawn, and the master of the vessel oflered to deliver 
the goods, and requested a discontinuance of the suit. The holder of 
the bill of lading replied that he would accept the goods at the then 
market price, if the vessel would pay the loss to that time. Subse- 
quently the goods were delivered without préjudice. HeM,, that tha 
measure of damage was the fall in value to the date of actual delivery, 
and not to the date of the oSer to deliver. 

In Admiralty. Appeal from decree of district court. 
•Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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Thîs was a libel by Henry Schmidt, against the steam-ship 
Pennsylvania, for damages for refasal of the master to de- 
liver 67 baies of goat skins shipped on board of said steam- 
ship from Liverpool to Philadelphia. The ownérs of the 
steam-ship filed an answer averring that the refusai to de- 
liver was in conséquence of a notice from the shipper to stop 
the goods in transit, and that as soon as this notice was Tvith- 
drawn they had offered to deliver the goods. 

The testimony disclosed the following faets : In November, 
1877, Henry Schmidt, of Philadelphia, received a letter from 
Havemann & Polemann, of Paris, France, oflfering to sell him 
10,000 Servian goat skins which they had purchased at Trieste, 
Austria. On November 27, 1877, Schmidt aecepted this offer 
by cable, and on November 30th sold the skins to arrive to 
James S. Keene, of Philadelphia, On December 21, 1877, 'the 
agents of the American Steam-ship Company received the 
skins at Trieste from J. Bresch, to be transported to LiverpooL 
and from thence by one of the steamers of the American line 
to Philadelphia. They issued a bill of lading for the goods to 
Bresch in which no consignée was named, but the goods wera 
deliverable to the order of the consignor. Bresch, on the same 
day, indorsed the bill of lading to Havemann & Polemann, who 
in tum, upon receiving the money for the skins, forwarded it 
to Schmidt. The skins arrived at Philadelphia on the steam- 
ship Pennsylvania on February 3, 1878. Before their arrivai 
the agents of the steam-ship company received notice by 
cable from Bresch to stop the skins on account ,of insolvenoy 
of consignées, and to reship them to Liverpool. Upon the 
arrivai of the steam-ship at Philadelphia, Schmidt presented 
the bill of lading, informéd the master that he had sold the 
skins to arrive, and demanded delivery, which, in conséquence 
of the notice from Bresch, was refused. On account of the 
failure to deliver, Keene canceled the contract of sale with 
Schmidt. On February 12, 1878, this libel was filed by 
Schmidt against the vessel. On February 19, 1878, the notice 
to stop the skins was withdrawn, and counsel for respondent 
then wrote to counsel for libellant offering to deliver the goods, 
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and requesting libellant to discontinue the suit and send bill of 
costs. The market priée of skins having f allen, Schmidt refused 
to discontinue the suit unless the steam-ship company would 
pay to him the diiïerence between the then market price o^ 
the skins and the price at which he had sold them to Keene, 
■which différence amounted to $1,090.51, but offered to accept 
the goods at such market price if the steam-ship company 
•would pay said différence. This the company refused to do, 
but afterwards, on March 5, 1878, by agreement in open 
court, the skins were delivered without préjudice, the court 
reserving the question of the liability of the vessel for dam- 
ages. 

It appeared from the testimony that owing to the failure in 
January, 1878, of a large dealer in skins the market at the 
time of the arrivai of the steam-ship was unsettled; some of 
libellant's -witnesses estimating the market value of the skins 
at that time to be as high as 27 cents per pound, and some 
of respondent's witnesses placing it as low as 20 cents. It 
clearly appeared, however, that during February, 1878, the 
price of skins fell, and that on March 5, 1878, when delivery 
was actually made, the market value, if there was a market, 
was but 20 to 22 cents per pound. 

The libellant contended that the vessel was liable for the 
différence between the contract price with Keene and the 
market value on March 5, 1878. Eespondents contended 
that as the master of the vessel had acted in good faith, in 
obédience to an order of stoppage in transitu, the vessel was 
not liable at ail, and that even if any liability existed it could 
only be for the décline in market value between the arrivai of 
the vessel and the offer to deliver the goods made February 
19, 1878. The district court entered a decree in favor of 
libellant, Cadwalader, D. J., delivering the foUowing opinion : 
"The détention of the skins by the défendants was wrongful. 
There could be no rightful stoppage ira transitu by reason of 
the former owner's insolvency. Through this wrongful déten- 
tion, and the conséquent inability to deliver the goods to the 
purchaser in Philadelphia, the benefit of the sale to him was 
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lost. He rejected the goods, as he had a right to do, and the 
market had fallen bo that a loss, which is the measure of the 
damage, had been suffered."* 

The district judge died before any assessment of damages 
was made, but as he had indicated during the argument that, 
in his opinion, the measure of damage shoald be the différ- 
ence between the contract priée with Keene and the market 
value on Pebruary 19, 1878, the date of the offer to deliver, 
the parties, by agreement, entered a pro forma assessment of 
damages at $1,090.51. Both parties then appealed to the 
circuit court. 

E. G. Platt and Samuel Dickson, for libellant. 

Morton P. Henry, for respondent. 

McKennan, C, J. The opinion of the late district judge, 
■who decided this cause, so concisely and aocurately states the 
law by which it must be governed, that I do not propose to 
add anything to it. 

The ordinary measure of damages between vendor and 
vendee, for breach of a contract for the sale of goods, is the 
différence between the contract price and the market price at 
the time and place of delivery, for the reason that this is the 
actual loss sustained by the vendee. But hère the respondent 
was in possession of the libellant's goods, which were wrong- 
fully withheld from him, whereby he was disabled from per- 
forming a contract for the sale of them, and the sale of them 
was defeated. Of this sale the respondent was duly notified, 
when a delivery of the goods was demanded, and by its refusai 
to deliver them took the risk of a renunciation of the purchase 
by the complainant's vendee. Whatever sum the complain- 
ant would hâve realized by this contract in excess of the mar- 
ket price of the goods at the time of their delivery, when he 
had the power to dispose of them, is clearly the amount of 
his actual loss which was caused by the respondent's act. 
The goods were withheld from the eomplainant until the fifth 
of Mareh, 1878, and for the différence between their market 
priée at that time and the price for which they had been sold 

*For a report of the case in fuU, with. arguments of counsel, ses 7 

Weekly Notes, 98. 



553 FEDERAL EEPOBTEB. 

to Keene, he is entitled to a decree. TLis différence amounts 
to $1,961.57, for which sum, with interest from March 5, 
1878, and costs, a decree will be entered in favor oi' the libel- 
lant. 



Terrell V. The Schoonbb B. P. Woolset. 

{Circuit Court, 8. D. Nm York. October 23, 1880.^ 

1. Abmtralty Jubisdictioîî — PosBEssoRY LiEH— "Common-LawRbmbdt" 
— Kev. 8t.§ 563.— a statutory proceeding of an équitable nature, for the 
enforcement and foreclosure of a possessory lien, founded upon a 
maritime contract, is not " a common-law remedy" within the mean- 
ing of section 863 of the Revised Statutes, relatiag to the admiralty 
jurisdiotion of the United States district courts. 

In Admiralty. Appeal from the district court. 

Henry D. Hotchkiss, for Hawkins. 

H. B. Kinghorn, for Daniel H. Terrell. 

Blatchford, g. J. This libel was filed in the district court 
against the schooner B. P. Woolsey, in rem, for wages alleged 
to be due to the libellant as a mariner on board of that ves- 
sel. One Daniel H. Terrell filed a claim to the vessel, and 
one John P. Hawkins also filed a claim to the vessel. Each 
claimed a right as owner to bond the vessel and défend the 
suit. Daniel H. Terrell was the owner of the vessel. Haw- 
kins elaims to hâve acquired and displaced the title of Daniel 
H. Terrell by «ertain proceedings in a suit in the suprême 
court of New York. On the pétition of Daniel H. Terrell, 
and after hearing him and Hawkins, and examining the pro- 
ceedings in said suit, the district court made an order per- 
mitting Daniel H. Terrell to intervene and claim the vessel 
as her owner, and to défend the suit, and adjudging that 
Hawkins was not her owner, or entitled to appear as claimant 
or to défend this suit, and striking out his claim.^ Hawkins 
appealed to this court.* 

*See The l'own of Pelham v. T7t^ Schoorm- B. F. Wooluy, 3 Fed. Rbp. 
457. 
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The only question involved is as to the title which Hawldns 
acquired. In October, 1879, Hawkins brought a suit in the 
suprême court of New York against Daniel H. Terrell and one 
Whitehead. The complaint in that suit alleged that the 
plaintiff was a shipwright ; that in August, 1879, the défend- 
ant, Daniel H. Terrell, owned the vessel and employed the 
plaintiff to make certain altérations and repairs on her; that 
for that purpose said Terrell delivered the vessel into the pos- 
session of the plaintiff, and the plaintiff performed labor on 
her, and furnished materials to her of the value of $869.46, 
which sum said Terrell promised to pay; that the vessel re- 
mains in the possession of the plaintiff, and he has a lien on 
her for the value of said altérations and repairs; thathe has 
incurred expenses for wharf âge and awatchman; and that the 
défendants hâve, or claim to hâve, some interest in the ves- 
sel; but, if any, it accrued subsequently to the plaintiff's 
lien. The prayer of the complaint wa,s for a judgment "that 
the défendants be foreclosed of ail right, title, interest, or 
equity of rédemption in said schooner, and that said schooner 
may be decreed to be sold according to law; that out of the 
proceeds of such sale there be paid to the plaintiff the 
amount of his said claim, and costs, and the expense of keep- 
ing the vessel," and "that the défendant, Daniel H. Terrell, 
may be adjudged to pay any deficiency that may remain after 
the payment of said claim," and costs and expenses. 

Daniel H. Terrell put in an answer raising issues for trial. 
Whitehead answered, raising issues, and setting up a mort- 
gage on the vessel given to him before the plaintiff's claim 
accrued, and alleging that the state court had no jurisdiction 
of the cause of action. The suit was tried in the state 
court as an equity suit, before the court without a jury, and a 
judgment was rendered that the défendant Terrell owed the 
plaintiff |861.31, "for which sum the plaintiff has a lien on 
the schooner B. F. Woolsey, and that the plaintiff is entitled ta 
a judgment of foreclosure and sale of the schooner B.P. Wool- 
sey;" and that the plaintiff "recover from said défendant Terrell 
any deficiency which may remain after such sale ; " and that the 
vessel be sold at publie auction under the direction of a ref eireft 
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whom the Judgment appointée! ; tliat the référée give a specified 
notice of the sale by advertisement, etc., that any of the parties 
to the suit might purchase; that the référée exécute to the 
purchaser a bill of sale of the vessel ; that out of the proceeds, 
after deducting his fées, and the expenses of the sale, and 
the cost of keeping the vessel after the judgment and before 
the sale, be pay to the plaintiff a specified sum for his costs 
and charges in the suit, and also the sum 80 found due to 
him; that he deposit the surplus, if any, in court, and make 
a report of the sale, and specify any defieiency in the sufS- 
ciency of the proceeds to pay said amounts; that the défend- 
ant, Daniel H. Terrell, pay such defieiency to the plaintiff; 
that the plaintiff hâve exécution therefor; that the purchaser 
at such sale be let iuto possession on production of the refer- 
ee's bill of sale ; "and that the défendants, and ail persons 
claiming under them, or any or either of them, be forever 
barred and foreclosed of ail right, title, or interest, and equity 
of rédemption in the said schooner sold as aforesaid. " 

Subsequently the judgment waa amended by striking out 
the Word "référée" in ail places, and inserting the word 
"receiver," and requiring from the receiver a bond in $1,000. 
The receiver sold the vessel at auction iinder this judgment, 
and Hawkins became the purchaser of her at such sale. The 
bill of sale of her to him by the receiver is not in the case. 
The advertisement of sale gave notice that the receiver would 
sell "ail the right, title, and interest which Daniel H. Terrell 
and Almeron Whitehead had to or in the schooner B. F. 
Woolsey on the third day of November, 1879." The pro- 
ceedings in the suit in the state court are sought to be upheld 
under the provisions of the act of the législature of the state 
of New York, passed May 8, 1869, (Laws of New York of 
1869, c. 738, p. 1785,) entitled "An act to provide for en forc- 
ing the liens of inn-keepers, boarding-house keepers, me- 
chanics, workmen, or bailees upon ehattel property." The 
statute provides as follows : 

"Section 1. Any inn-keeper, boarding-house keeper, me- 
chanic, workman, or bailee who shall hâve a lien upon any 
ehattel property, may commence an action in any court hav- 
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ing jurisdiction. of the amount of suoh lien for an enforcement 
and foreclosure thereof. 

"Section 2. Suoh action Bhall proceed in ail respects as 
civil actions in the court in which the same is commenced. 

"Section 3. The judgment in such action may be the same 
as in other civil actions in the same court, and, in addition 
thereto, if in f avor of the plaintiff, may fix the amount of such 
lien and adjudge the foreclosure of the same and the sale of 
the chattel property affected thereby, and specify the of&cer 
who shall make such sale, and in such case shall direct the 
disposition of the proceeds thereof to the payment of the 
amount of such lien, with the costs of the action, and the 
costs and expenses of such sale, and shall provide for the safe- 
keeping of any surplus arising thereon, and the payment 
thereof to the owner of such chattel property, or his assigna 
or représentatives. 

"Section 4. There shall be the same right of appeal from 
the judgment in such actions as in other civil actions in the 
court in which the same shall be commenced, 

"Section 5. Nothing in this act contained shall be held or 
construed to affect or impair the right of any person to en- 
force or foreclose a lien upon chattel property in any other 
manner than as is herein provided." 

It is enacted, by section 563 of the Kevised Btatutes of the 
United States, that the district courts of the United States 
shall bave jurisdiction of ail civil causes of admiralty and 
maritime jurisdiction, saving to suitors in ail cases the right 
of a commou-law remedy, where the common law is compé- 
tent to give it, and that "such jurisdiction shall be exclusive 
except in the particular cases -where jurisdiction of such 
causes * * » isgivento the circuit courts." No jurisdic- 
tion of any of such causes is any where given by statute to the 
circuit courts, except vrhere the parties are citizens of différ- 
ent states. With this exception the jurisdiction of ail civil 
causes of admiralty and maritime jurisdiction is in the dis- 
trict courts of the United States, exclusive of the state courts, 
unless the suit in the state court falls under the head of 
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"a common-law remedy, where the common law is compétent 
to give it" 

It is very clear that the contraot for the altération and 
repairing of the vessel, set up in the complaint in tl^e suit in the 
state court as the foundation of that suit, was a maritime con- 
traot, and that any suit thereon must be a civil cause of mar- 
itime jurisdiction. In re the Joséphine, 39 N. Y. 19. 

In Broohnan v. Hamill, 43 N. Y. 554, it is said of the 
United States statute : "This act absolutely divests the state 
tribunals of jurisdiction to enforce maritime daims or con- 
tracts, Bubject only to the proviso which saves to suitors the 
right in such cases to pursue in the state courts such com- 
mon-law remédies as the common law is compétent to give. It 
is. impossible to escape the conclusion that any state law 
■which attempts to provide for the enforcement of a maritime 
claim or contract by any but a common-law remedy infringes 
upfln the exclusive jurisdiction of the fédéral courts over that 
cjass of cases." 

Is the remedy given by the statute of New York such a 
common-law remedy, compétent to be given by the common 
lawr, as the act of congress refers to? The state statute is 
one to enforce a lien on the property. It does not, in terms, 
provide for a suit against any individual, but merely for an 
actio» for the enforcement and foreclosure of the lien. But 
probably it intends a suit in personam against an individua] 
défendant, and a money judgment against him. It then pro- 
vides for an additional judgment fixing the amount of the 
lien and adjudging the foreclosure of the same, "and the sale 
of the chattel property afifeoted thereby." It enacts that the 
judgment may specify the officer who shall make the sale. 
The proceeds of the sale are to be applied to pay the lien. It 
is necessarily implied that the title to the chattel is to pass 
by the sale, and that the court shall give, by the officer, 
some évidence of the passing of such title, such as a bill of 
sale or certificate of sale. The proceeding is essentially one 
to enforce and foreelose the lien of the chattel. The chattel 
is, indeed, not seized by process in the suit in the first in- 
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stànce and held in custody till sale. But the suit îs essën- 
tially one to sell the res. The court must also be held to hâve 
aùthority to deliver the res to the purchaser. Otherwise 
•there would be a failing fuUy to ènforce the lien for the ben- 
efit of the plaintiff. 

The judgment in the suit in the state court in this case 
follows the state statute. It finds a sum due from the défend- 
ant to the plaintiff. It fixes the amount of the lien. It 
adjudges that the plaintiff is entitled to a judgment of fore- 
closure and sale of the vessel. It orders that the vessel be 
sold. It spécifiées the officer who is to sell it. It directs 
that he give a bill of sale to the purchaser. It prescribes 
how the proceeds of sale shall be applied. It awards a judg- 
ment against the défendant for any deficiency. It orders 
that the purchaser be'let into possession on production of thé 
bill of sale. It bars and foreclosés forever ail right, title, 
interest, and equity of rédemption of the défendant in thè 
■vessel "sold as aforesaid." This is not a common-law rèm- 
edy. The suit is not one in which théehattel is attached aa 
the propërty of the défendant in the suit. The decree or 
judgment is like that in a suit for thé foreclosùré of a môrl- 
gage on laiid. The suit is esèeùtiàlly a' Stiit in èquity. It 
v?as 80 treated 'in the state court. It was tried by the court 
without a jury, the défendant having at the Commencement 
of the trial asked for a jury trial and been refused it. Thè 
proceeding authorized by the state statute, and the proceeding 
actually had, was neither a common-law remedy, nor wàs it 
a remedy which the common law was ever held to be com- 
pétent to give. 

The constitution of the United States (article 3, § 1) 
epeaks of "cases in law and equity" and "cases of admiralty 
and maritime jurisdiction," and the seventh amendment 
speaks of "suits at common law." The distinction between 
a common-law remedy and an équitable remedy and other 
remédie» is thus recognized, and the same distinction obtains 
in the United States statute under considération. An équi- 
table remedy, such as the one in the présent case, is not a 
common-law remedy, or one which the common law was ever 
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considered as compétent to give. To authorize the institu- 
tion of a suit in personam on a contract, witii a judgment for 
money, and to add to it what the state statuts in this case 
has added, is not to add a common-Iaw remedy as respects 
the proceeding to enforce the lien on the chattel. It is not 
like a judgment for money, and an exécution thereon, under 
which the interest of the défendant in the vessel might be 
seized and sold. It is a proceeding based on a prior lien on 
the vessel to enforce that lien by a sale of the vessel. The 
lien set up in the complaint in the suit in the state court is 
a lien claimed to hâve arisen from the employaient of the 
plaintiff by the owner of the vessel to repair her, the delivery 
of the vessel by her owner to the plaintiff for the purposè of 
repairing her, the making of the repairs, and the continued 
possession of the vessel by the plaintiff thereafter up to the 
bringing of the suit. No lien by any state statute is alleged, 
nor any maritime lien, nor is anything alleged as to whether 
the home port of the vessel was in the state of New York, 
wliere the repairs were made. 

The findings of fact by the court show that the lien foreclosed 
was held to be solely the lien so set up in the complaint. The 
case, therefore, is one of a maritime contract, followed by 
what is claimed to be a possessory lien, not a maritime lien, 
nor a lien created by statute. The aot of 1869 does not 
create any lien. It refers to existing liens, and it may be 
donbted whether it is not limited to liens which in their na- 
ture are capable of being enforced and foreclosed by a sale 
of the chattel by the person holding the lien, and whether it 
gives to any lien any attribute which it does not otherwise 
possess. At common law, a lien arising out of a locatio operis 
faciendi, or a hire of labor and services, euch as the one in 
the présent case, is merely a right to retain the thing bailed 
until the compensation for the labor and service is paid. But 
the lien is one strictly personal to the person contracting to 
do the work or services, and the thing bailed cannot be sold 
or parted with by him. Story on Bailments, § 440; Cross 
on Lien, 47-73; Jones on Bailments, 90. 

In Peters v. Fleming, 6 Meeson & Welsby, 43, one Wil- 
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liams delivered to the plaintifif, who was a carver and gilder, 
certain pietures and pioture-f rames, the property of Williams, 
to perform certain work and labor on them, and fumish cer- 
tain materials for them. The plaintiff performed the work 
and Bupplied the materials, and Williams owed him therefor. 
The articles remained in the possession of the plaintiff under 
such lien, and they were taken by the sheriff on an exécution 
sued out by the défendants against the plaintiff. The court 
said: "If vre consider the nature of a lien, and the right 
■which it confers, it will be évident that it cannot form the 
subject-matter of a sale. A lien is a personal right, which 
cannot be parted with, and continues only so long as the 
possessor holds the goods. It is clear, therefore, that the 
sheriff cannot sell an interest of this description, which is a 
mère personal interest in the goods. * • * Hère the 
interest cannot be transferred to any other individual ; it 
continues only so long as the holder keeps possession of the 
subject-matter of the lien, either by himself or his servant, 
Then, as the sheriff cannot sell, neither by the gênerai rule 
of law can he seize; and there must, therefore, be judgment 
for the plaintiff." 

In Somes v. British Empire Shipping Co. 8 House of Lords 
Cases, 338, it was held that a shipwright, who had a-possess- 
ory lien on a vessel for repairs, could not, if he kept the ves- 
sel to enforce payment, add to the amount for which the lien 
existed a charge for keeping the vessel till the payment of the 
debt. 

In MuUiner v. Florence, L. R. 3 Q. B. Div. 485, the lien 
was that of aninnkeeper. The court said: "The very action 
of a lien is that if the person who is entitled to the lien, for 
his own benefit parts with the chattel over which he claims 
to exercise it, he is guilty of a tortious act. He must not dis- 
pose of the chattel, so as to give some one else a right of pos- 
session as against himself. The lien is the right of the 
creditor to retain the goods until the debt is paid." 

The foregoing views apply to a common-law lien, such as 
the one in the présent case; As there could be at common 
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law no sale of the chattel, there could be no common-law 
remedy for such sale. The common law was not compétent 
to give a remedy to effect a sale, where no right to make a 
sale existed. 

The contract of pawn or pledge gave a différent right at 
common law. There there resulted, by the common law, 
from the contract of pledge, a right in the pledgee to sell the 
pledge under certain reasonable conditions on default of the 
pledgor to comply with his engagement. Story on Bail- 
ments, § 310; Cross on Lien, 73; Jones on BaUments, 83, 
note. Ail the cases of sales are sales under a pledge or 
pawn. No case is found of a sale under a lien, such as that 
in this case. 

But even if the state législature had enacted, or should 
enact, that a lien thereafter created, of the character of the 
lien in this case, should carry with it the right to sell the 
chattel in the manner in which this vessel was sold, and 
should déclare that the remedy given for such right should 
be regarded as a common-law remedy, the question of the 
jurisdiction of the state court to entertain such a proceeding 
for the sale as was had in this case would not be varied in 
favor of such jurisdiction. The expressions "common-law 
remedy" «nd "common law," as used in the Eevised Sta tûtes 
of the United States, are to be understood in the sensé in 
which those words were understood in 1789, when the statute 
in question was first enacted, it being part of section 9 of the 
act of September 24, 1789, (1 U. S. St. at Large, 76.) 
Eeferring to that section, it is said by the suprême court, in 
The Hine v. Trevor, 4 Wallace, 571 : "It oould not hâve 
been the intention of Oongreas, by the exception in that sec- 
tion, to give the suitor ail such remédies as might be after- 
wards enacted by state statutes, for this would hâve enabled 
the state to make the jurisdiction of their courts concurrent 
in ail cases by simply providing a statutory remedy for ail 
cases. Thus the exclusive jurisdiction of the fédéral courts 
would be defeat«d." 

Il results that the decree of the district court was cor- 
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rect, and that a decree must be entered in this conrt in 
affirmance thereof, and to the same effeot, with the costs 
of this court to the appellees against the appellant. 



MaeshalIi and othera v. Bigler and others. 
{District Court, S. D. Nm YorTt. October 28, 1880.) 
1. Charter-Paett — New Agrbemknt — Cargo— Febight. 

In Admiralty. 

Butler, Stillman é TTubhard, for libellants. 

Enoch L. Faucher, for défendants. 

Choatb, D. J. This la a libel in personam io recover the 
balance of freight alleged to be due under a charter-party. 
The charter-party was for the carriage of a full cargo of hewn 
white-oak timber and plank from Newburgh, on the Hudson, 
to Mare's island navy yard, California, at the rate of 45 cents 
per eubic foot, "freight measure," cash, on proper delivery of 
the cargo at Mare's island, "on présentation of the receipt hère 
of the delivery. " The libel allèges that the cargo consisted 
of 47,372 feet of timber and 12,742 feet of plank, or a total 
of 60,114 feet; that the same was duly delivered and the re- 
ceipt for the same presented as required by the charter-party; 
that the amount of the freight was $27,051.30, on which 
there had been paid $25,724.74, leaving due a balance of 
$1,326.56, for which this suit was brought. 

The answer allèges that the cargo consisted of 45,137 3-12 
feet of timber, and 12,028 10-12 feet of plank, or a total of 
57,166 feet, on which the freight amounted to $25,724.74, 
which had been fuUy paid. The answer also dénies that the 
libellants had presented any receipt for the delivery of the 
cargo, which is claimed to be made, by the charter-party, a 
condition of the payment of the freight. The answer further 
set np as a separate defence the making of a new agreement 
between the parties subséquent to the charter-party, whereby 
the sum of $25,724.74 was agreed upon in full cômpensatic® 

v.4,no.6— 36 
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for the freight opon this cargo, to be paid in notes, under the 
terms of which new agreement there was due from the libel- 
lants to the défendants the sum of $461.42 as a rebate of 
interest. 

1. The flrst question to be determined is the amount of the 
cargo. The libellants, in proof of their allégation that the cargo 
consisted of 47,372 feet of timber, and 12,742 feet of plank, 
hâve produced the testimony of a United States inspecter of 
lumber, and his assistant, examined under commission in 
California, in January, 1875, to the effect that they measured 
the cargo of the vessel on its delivery at Mare's island navy 
yard, and that they took both the government measurement 
and the freight measurement; that the freight measurement 
was 60,114 cubic feet, aud the government measurement "was 
57,290 cubic feet. It further appeared, by the correspond- 
ence between the parties in the year 1874, that the libellants 
had claimed that thèse amounts were distributed between the 
timber and plank as f oUows : 

Feet. 
Government measure of timber, ... 44,915 
" « « plank, .... 12,375 



57,290 



Freight, * " timber, - . . 47,372 

" * " plank, . . - . 12,742 



60,114 
But the libellants oflfered no évidence of the respective meas- 
urements of the timber and the plank, as found by thèse 
witnesses. The California inspector testified that there was a 
différence between government measurement and freight meas- 
urement; that the government measurement includes only 
Sound timber, and excludes ail raft plugs and other defeots, 
while freight measurement is the actual cubic measurement, 
including everythirig — ^raf t plugs and ail other def ects. Against 
the évidence of the California inspector and his assistant the 
défendant has produced the testimony of the government 
inspector who measured the lumber for the government at 
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the time of its shipment at Newburgh. He was examined in 
court in October, 1880, and was aided in giving his testimony 
by the book in which he entered the measurement of the 
lumber. His testimony is to the effect that he measured 
each stick of timber and ascertained its actual cubic contents ; 
tbat his measurement was taken from the extrême end of 
each stick to the other extrême end; that the timber was 
square-hewn timber; that there were no spurs on the timber 
or other defects making it neeessary to reject any part of its 
length in the return of the government measurement; that 
the logs afterwards sawn into plank were first measured in 
the stick; that afterwards the planks were separately meas- 
ured; that the total measurement of the logs, including those 
sawn into planks, was 60,695 11-12 cubic feet; that those 
sawn into planks measured 15,618 8-12 cubic feet; that thèse 
made, in planks, 12,028 8-12 cubic feet; thatwhat went into 
the vessel was the unsawn timber, 45,137 3-12 cubic feet, 
and plank 12,028 8-12, making a total of 57,165 11-12 that 
went into the vessel; that he gave Bigler & Co., the défend- 
ants, a certificate for the 60,695 11-12, on which they were 
to get their pay from the government. 

There is testimony on the part of the libellants tending 
strongly to show that this witness did not measure the logs 
from one end to the other, but that he rejected in his meas- 
urement defective parts at both ends; that there were spurs 
on the large ends of the sticks and other defects, and that in 
measuring the logs he only measured the square, sound por- 
tions. There is évidence on the other hand corroborative of 
his statement tbat his measurement was of the actual and 
entire cubic contents of the logs. The book produced by the 
witness contains a tabulated statement of the logs by number 
from 1 to 1,010, giving the length in feet, the breadth and 
depth in inches, and the contents of each in cubic feet. Of 
the 1,010 logs in number so entered in the book 15 are not 
now filled out, the figures indicating the dimensions and con- 
tents bave been erased, and nothing is carried into the foot- 
ings of the columns for their contents. It is the testimony 
of the inspecter that the logs sawn into plank are in this 
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table ïnarked "P," and 302 of the 995 logs wliose contents 
are given in the table are bo marked. The bill of lading 
calls for 693 pièces of timber, and there are 693 pièces of 
lumber, besides those marked "P," whose contents are given 
in this table. This table covers 47 pages, each of which is 
separately footed up. After the table cornes the following 
entry on a separate page : 

EECAPITUtATION. 

997 pièces, containing - - - 63,507 10-12 

Less thin boards and heart plank, etc., left 

on dock, - , . . . 2,811 11-12 



997 pièces, . ■ - - - 60,695 11-12 

The -witness testifled that the 2,811 11-12 cubiofeet of thin 

pièces, etc., was ascertained byhim from the actual measure- 

ment of pièces that came off of the sawn logs, which pièces 

were net suitable for planks. 
An examination of the detaiîëd statement or ta,ble contained 

in the bock gives the following resuit : 

The 693 logs not marked "P" contained - 45,160 7-12 

The 302 logs marked "P" contained - - 18,346 6-12 



Total, - 63,507 1-12 

This résuit differs from the total giten in thé "recapitula- 
tion" only by nine-twelfths of a cubie foot — a différence, doubt- 
less, owing to a mistake in the "recapitulation" in adding up 
the footings of the pages. It is évident from this statement, 
as well as from the witness' own testimony, that his memory 
was somewhat at fault in respect to the matter. The total 
contents of the 302 logs sawn into planks was 18,34:6 6-12, 
instead of 15,618 8-12, as stated by him. The amount en- 
tered on défendants' books as the amount of the 693 unsawn 
logs, which amount the défendants also f urnished to the libel- 
lants afterwards as the amount of freight measurement on 
which to compute the freight, was 45,137 3-12 instead of 
45,160 7-12, which is the true resuit of the inspeetor's book. 
1 hâve not been able to discover how this slight différence 
occurred. The défendants appear to hâve taken the figures 
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from tûe inspecter or his account, and thé différence may'be 
accounted for on the supposition of an error in adding up 
the total of the contents, given in hjs book, of the 693 logs 
net marked "P." 

It is évident that the amount of the logs sawn into plank, 
for which the inspecter gave the défendants a certifieate to 
use with the government, was diminished by the 2,811 11-12 
feet of boards, etc., left on the dock. But deducting thia 
from the total of 302 logs by the book, 18,346 6-12, we hâve 
15,534 7-12. This differs also a little from the witness' 
statement of the contents of the logs sawn into planks, 
15,618 8-12. This différence remains unexplained. His 
testimony is that 303 logswere so sawn. Thosemairked "P" 
are only 302. At the other end of the book is a table ap- 
parently showingthe contents of the planks, the table giving 
the contents of 682 pknks. Against each there is noted the 
number of the log, corresponding with the numbers of those 
entered with the mark "P" in thè book, except that four of 
:the logs which are left blank in th#b6ok appear in this table 
:of the planks. The total contents of the 632 planks is 146,- 
169 feet board measure. This is équivalent to 12,180 9^12 
cubic feet. The four logs included in this table which are 
not included in the 302 logs marked "P"— Nos. 579, 701, 906, 
and 907 — furnish 7 planks, whose contents in ail are 1,452 feet 
board measure, or 121 cubic feet. Deducting thèse we should 
hâve 625 planks, containing 12,059 9-12 cubic feet. The 
testimony of the inspeetor was that the planks meaaured 
12,028 10-12 cubic feet. The bill of lading calls for 626 
planks. It contains a mémorandum also that five planks are 
in dispute, to be delivered if on board. 

It is thus impossible to reconcile with the book kept by the 
inspecter his testimony as to the quantity either of the tim- 
ber or of the planks that went on board, The quantities 
given by him, and now insisted on by the défendants as the 
true measure, differ from those shown by his book; and the 
method by which one was derived from the other — by addi- 
tion, subtraotion, or altération of figures — cannot now,.ap- 
parently, be diseovered. The total quantity of timber and 
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planks swom to by him as his measurement — 67,166 cubic 
feet — does not differ materially from the quantity found by 
the Califomia inspectoç as the resuit of his government meas- 
urement — 57,290 feet. Considering the uncertainties above 
pointed out, in regard to the Newburgh inspector's tes- 
timony, I think the California inspector's return of the gov- 
ernment measurement is the more trustworthy, unless his 
whole testimony is to be rejected, as is insisted by the coun- 
sel for the défendants. It is insisted that there is évidence 
of an intention on the part of the captain of the vessel to pro- 
cure at Mare's island a greater and f aise return of the freight 
measurement. There is nothing in the testimony, of any 
value as évidence, supporting this theory; and the point made, 
that because the mate of the vessel testified that he helped 
the California inspectors by holding the tape-line, therefore 
discrédit is thrown on the results they reached, bas, I think, 
no force. 

The principal question, however, is 'whether thèse Califor- 
nia inspectors are to bè Aedited in their statement that the 
actual Of freight measurement of the timber and planks was 
60,114 cubic feet. If this ia true the Newburgh inspeetor 
who was examined on the trial was mistaken in his recollec- 
tion that he took the actual measurement of the entire logs. 
He must bave taken less tban that to account for the large 
différence in quantity. It is not improbable that, when ex- 
amined six years after the event, his recollection should be at 
fault on this point. His measurement was undoubtedly a 
measurement for the government alone, and not for the pur- 
pose of getting the freight measurement. Upon ail the tes- 
timony I think it is clearly proved that there was a différ- 
ence between the government and the freight measurement 
of this cargo, and that the measurement taken by the inspec- 
ter hère was government and not freight measurement, and 
that the amount given by the California inspecter must be 
taken to be the only freight measure that was taken. The 
allégations of the libel as to the quantity of the cargo and 
amount of freight, according to the charter-party, are satis- 
factorily proved. 
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2. The défendants clearly waived the condition of the ohar- 
ter-party requiring a formai reoeipt of the delivery of the cajrgo. 
On the fourth of April, 1874, the libellants, having received 
advices of the delivery of the ca,rgo and of the quantity de- 
livered, as stated in the libel, wiote to the défendants giving in 
détail such retum, and calling on défendants to settle the bal- 
ance of the freight. The défendants replied to the letter on the 
eighteenth of April. This reply and the subséquent corre- 
spondence show that the défendants accepted this statement 
in the libellants' letter of April 4th in lieu of the promised 
receipt, without any objection to the form in which the anaount 
"was communicated. It is now too late to insist on a techni- 
cal complianee with this provision of the charter-party. 

3. The defence set up in the answer, of a new and subsé- 
quent agreement discharging the charter-party, grows out of 
a transaction that took place between Mr. Bigler, one of the 
défendants, and Mr. Lamson, one of the libellants, who bas 
died since this suit was comraenced. After the ship was 
loaded, and perhaps after she had sailed, Mr. Bigler came to 
New York and had an interview with Mr. Lamson at his office 
hère. There had been some previous conversation between 
■them regarding the giving of notes for the freight, and Mr. 
Bigler brought with him an unsigned bill of lading and the 
paper which is claimed' to be the new agreement, drawn at 
Newburgh, except that the détails of the notes were not in- 
serted. It is à receipt for four notes, amounting in ail to 
$25,774.74, payable in three, four, five, and six months from 
their dates, August 14, 1873. The receipt states that "said 
notes are given to and received by us (G. H. Marshall & Co.) 
for our compensation for charter of ship Alexander Marshall, 
owned by us and chartered to said J. Bigler & Co., to convey 
a cargo of timber and plank from Newburgh to Mare's island, 
and when paid are to be in full for said compensation." 

Then foUows an agreement to pay J. Bigler & Co. interest 
at 7 per cent, per annum on ail moneys they shall pay on said 
notes, or either" of them, from the dates of such payments to 
the time of the delivery to the said J. Bigler & Co., in New York 
city, of a receipted bill of lading, showing due delivery of said 
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cargo, etc., or until the moneys so paîd by them shall be 
refunded by C. H. Marshall & Go., or the notes delivered up 
to them. And then foUows an agreement as to giving up the 
notes or refunding the money in case of wreck or other event 
defeating the delivery. The amount of the notes was com- 
puted at the rate named in the charter-party, 45 cents per 
cubic foot upon 57,166 cubic feet. Thèse figures were fur- 
nished to Mr. Lamson by Mr. Bigler as the quantity of lumber 
shipped.namely : timber 45,137 3-12, andplank 12,028 10-12; 
and thèse amounts were minuted in pencil on the unsigned 
bill of lading produced at the same interview by Mr. Bigler. 
It is testiûed by Mr. Bigler that Mr. Lamson demanded that 
Bigler & Co. should pay freight on a larger amount, whieh 
Mr. Bigler stated to him was the quantity on which the gov- 
ernment paid him, that amount including the cubic contenta 
of the logs sawn into plank, instead of the 12,028 cubic feet, 
the quantity of the plank. But I am not able to crédit the 
testimony of Mr. Bigler on this point. It is grossly improb- 
able. The other party to the conversation is dead. The 
captain, who Mr. Bigler swore was présent, dénies that he 
was there. The witness Bigler is not only an interested party, 
but is to such a degree what may properly be called a swift 
witness, that bis statements are to be received with great cau- 
tion on any point on which he may be mistaken. Mr. Bigler 
having furnished the figures, the notes were filled out and 
signed; the blanks in the receipt were filled, and it was signed. 
The bill of lading was also signed by Lamson in the name of 
C. H. Marshall & Co., and delivered, with the receipt, to Mr. 
Bigler. This bill of lading provides that the freight is to be 
paid "as per charter-party." At the same time, Mr. Bigler 
signed an agreement to pay any unpaid notes not yet matured 
upon présentation of the receipt for the delivery of the cargo. 
I think it sufficiently appears from this paper, called an 
agreement, and from that signed by Mr. Bigler, and the bill 
of lading signed and delivered at the same time, that this 
paper or receipt signed by the libellants was not, within the 
intention of the parties, a new and substituted contract as to 
the amount of freight, but that the transaction represented 
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by it -was merely a payment in advance, by means of notes, of 
the freight stipulated for in the charter-party, and that the 
•words "in full compensation," used in the instrument, hâve 
no greater effect than such words in a receipt for money 
due under a contract ; that there was no purpose to départ, 
as to the amount of freight, from the terms of the charter- 
party, but on the eontrary to adhère tothose terms and settle 
on the basis of them ; that it was an agreement, not as to the 
terms of the contract for the u^e of the ship, but only as to 
the mode of paying the amount due or to become due under 
the contract for the use of the ship, whioh, in ail other re- 
spects, including the rate of freight, was adopted and con- 
tinued in force by the express référence thereto in the bill of 
lading, whieh is to be regarded as part of the same trans- 
action. The adjustment of interest to conform to the pay- 
ments to be made to the actual payment required by the 
charter-party, and to make them exactly équivalent to it, 
strongly shows the same purpose. 

The fact that Mr. Bigler f urnished the amount of the cargo 
as the actual or freight measurement, which is proved by Mr. 
Bigler's own admission, and the fact that. the libellants 
accepted it upon his statemont, clearly show that both parties 
acted under the assumption that this amount was what the 
charter-party called for, and that they both intended, so far 
as the amount of freight was concerned, to adhère to the 
charter-party, and understood that they were doing so. The 
défendants insist still that this amount was the actual freight 
measurement. The fact being proved that it was some 3,000 
cubic feet short of that, they cannot now insist that they shall 
hâve the benefit of the mistake which the libellants were led 
intoby the défendants' own statement of the fact, erroneously, 
but perhaps innocently, made. If the receipt given had the 
character of a substantially new agreement imputed to it by 
the défendants, so that it could not at law be varied by paroi, 
the case is clearly one in which the libellants are entitled to 
be relieved from it on the ground of mistake. If, on the one 
hand, Mr. Bigler's misstatement of the amount was inten- 
tional, then the libellants are entitled to be relieved ou the 
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ground of fraud. If it was an innocent mistake, then it is 
unjust and unconscionable for him to insist on the benefit of 
it. Moreover, the correspondence between the parties shows 
clearly that the défendants admitted the libellants' right to a. 
re-adjustment of the amount of the freight if their claim was 
sustained that the freight measurement in faet exceeded that 
whieh was made the basis of the alleged subséquent agree- 
ment. 

In their letter of April 4, 1874, after stating the return of 
the freight measurement reeeived from California, the libel- 
lants say: "We would call your attention to the latter, (i. e,, 
the freight measurement,) and think we ought to be paid on 
the différence as per charter-party, namely, 2,948 feet." In 
reply the défendants, on the eighteenth of April, wrote: 
"Your favor showing the amount of oak delivered at the Mare 
island navy is at hand. I hâve been from home, or it would 
bave sooner had attention. I hope to receive an explanation 
soon showing the différence of measures, and as soon as we 
do, will eaU on you to adjust the account." Mr. Bigler bas 
testified that, in using the words "will call on you to adjust 
the account,"'he referred only to the account of interest 
which, under the alleged subséquent agreement, was required 
to be made. It is impossible to believe that this is so. The 
perfectly obvions meaning of the letter is otherwise. That 
which the letter, to which this is a reply, alone asks to hâve 
adjusted, is a différence in the amount of freight. 

The reply, without objeeting to the justice of the demand, 
if the alleged fact on which it is based is true, asks time to 
ascertain if the fact of excess of actual cargo over bill of lad- 
ing is correctly stated, and promises to call and adjust the ac- 
count on ascertaining how the alleged fact is. There was no 
possible occasion for time to inquire as to the actual p^mount of 
the cargo, if ail that the défendants intended to adjust was 
the interest under the agreement ; and as matter of construc- 
tion their letter mùst be held to be a written admission that 
the existing contract between the parties in respect to the 
amount of freight was the charter-party and that alone. The 
rule excluding paroi évidence to vary a written agi-eenient 
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does not preclude the parties to an agreement from varying 
or construing its terms by a subséquent writing. Thèse let- 
ters constitute such a subséquent written admission as to the 
meaning of the contract. The testimony of the witness Big- 
ler, in référence to this letter which he wrote himself, illus- 
trâtes the untrustworthy character of his testimony as above 
ref erred to. In any view of the transaction the libellants are 
entitled to rccover the balance of their freight according to 
the charter-party. The défendants are admitted to be entitled 
to the interest claimed, $é61.42. Deduoting this from 
$1,326.56, the balance of the freight, there remains due to 
libellants $865.14, with interest from April 4, 1874, $341,—- in 
ail, $1,206,14, — ^for which sum, with costs, the libellants are to 
hâve a decree. 



DiBBOLT V. Canal-Boat Chbstkb Haib. 

(Digtriet Court, 8. D. Nm Ywk. , 1880.) 

1 BsTOPPEi. — Possession — Sale. — An authorized but long-continued pos- 
session does not estop the owner of a boat from claiming title against 
a IcyrM fde purchaser under an unautborized sale. 

2. Bamb— Inactiost.— 8uch estoppel cannot be based upon mère inaction, 
not amounting to an actual or intended abandonment of the boaU 

in Admiralty. 

W. R. Beebe, for claimant. 

J. A. Hyland, for libellant, wa? stopped by the court. 

Choatb, D. J. I do not wish to hear the other sida. I 
hâve no doubt whatever about the case. Diebolt was the 
owner of the boat, and the question is whether he has lost hia 
title. It is claimed that he is estopped. He put the boat in 
possession of this man Highland under a contract which ex- 
pressly reserved the title in Diebolt, and he gave Highland no 
authority to sell her. Dufresne got no better title than High- 
land got by his purchase from him. 

In the first place it is claimed that Diebolt is estopped 
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because he let Highiand hâve the possession of the boat, and 
continue in possession for a long time with the entire control 
of her. It is well settled that an owner of personal property 
cannot be deprived of his title by reason of his putting it in 
the possession of another. 

Possession, and that apparent ownership which may be 
inferred from posession, is not such an indicium of ownership 
that a bona fide purchaser from the party in possession gets a 
good title' as against the real owner, though the possession 
has been by consent of thô owner, The case of Ballard v. 
Burgett, 40 N. Y. 314, settles this, and it is immaterial whether 
the possession continués one year or four years. Then it is 
claimed that Diebolt is estopped by having permitted Dufresne 
to expend money in repairs. 

I hâve watched the évidence which would warrant the find- 
ing of an estoppel against the libellant, for the case of Du- 
fresne is a hard one ; and certainly, as to the payment of the 
purchase money, and the earlier repairs, they seem to bave 
been made in good faith, and in the belief on Dufresne's part 
that he owned the boat, and that Highiand had authority to sell 
to him ; and when he bought her she was of very little value. 

As to the later repairs, there is évidence that he had been 
told that Diebolt was looking after the boat. If Diebolt had 
known of and permitted repairs or rebuilding, knowing that 
the party expending the money thought he had a good title 
by the purchase from Highiand, an estoppel might arise. 
But there is no proof of such a thing. Ail that is shown, the 
utmost, is that he was slow, indolent, in hunting up the boat ; 
but he made inquiries with a view to finding her after he 
heard of Highland's death, and finally sent an agent to find 
her. Mère inaction, not amounting to an actual or intended 
abandonment, is not enough to base an estoppel upon. 

The libellant must bave a decree, ^ith costs. 
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JOHANSSEN V. ThB BaEK ElOINA, ©to. 

{District Court, E. D. Neia York. , 1880.) 

1. Dahaoe bt CoLLiaroN — Demtjseagb and Intebest. — Where a vesael 
at anchor in New York bay was damaged by collision with another 
one drifting, and recovered theref or, hdd, that the évidence warranted 
the conclusion that tlie anchor was lost by being slipped to avoid the 
collision, and the inference was fair that to recover it would cost ail 
it was worth, the claimant making no attempt to repel it ; that inter- 
est on demurrage is not to be allowed under the practice of this 
court. ' 

Exception to Eeport of Commîssîoner. 

Butler, Stillman & Hubhard, for libellant. 

Coudert Bros,, for claimant. 

Bbnedict, Ï). J. The évidence seems to require the con- 
clusion that 45 fathoms of chain were lost, if any was lost. 
The évidence as to the value of the chain does not appear to 
be objected to, and it may be deemed sufficient to warrant 
the conclusion that the value of 45 fathoms of chain and the 
anchor was $694.54. As to the demurrage, the allowance of 
two days is ail that the évidence will support. The charge 
of $10 for a translation of the log was properly disallowed. 
It was not a disbursement necessarily fesulting from the col- 
lision. The charge for the protest is différent, because the 
law of Norway makes it the duty of the master, in every case 
of collision, to take the testimony of his crew, and embody it 
in a protest. 

The évidence warranta the conclusion that the slipping of 
the anchor was caused by the collision, and the circumstancea 
gave no time to buoy it. It having been proved that the 
anchor and chain were slipped when the vessel lay out in the 
bay where the water is deep, the fair inference, in the ab- 
sence of any other évidence, is that it would not be possible 
to recover it, except by an expenditure equal to its value. If 
Buch be not the fact, it was easy for the claimant to show it. 
The proposition that in ail cases where property is sunk, in 
order to entitle a libellant to recover for its loss, direct évi- 
dence that it cannot be raised must be given, is not supported 
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by the authority eited, (The America, 11 Blatchf. 486.) The 
impossibility of raising sunken property is inferrible from cir- 
cumstances. Where property is sunk in broad océan, the 
faot of locality will warrant the inference that it was im- 
possible to recover it. So in this case it is proper to infer, 
from the nature of the articles sunk and the locality, that the 
cost of raising wotxld exceed the value of the property. This 
inference is fair, because there has been no attempt on the 
part of the claimant to adduce facts ealculated to repel such 
an inference. Earnest objection is made to the allowance of 
interest. The commissioner has allowed interest upon the 
demurrage, in accordance with the décision in the late case 
of The Alexandria, S. D. of N. Y., July, 1879, where the 
learned judge of the southern district of New York, after 
examining the subject, held that interest upon demuiTage 
must be allowed, in order to give full indemnity. 

Upon the argument hère it was claimed, on behalf of the 
libellant, that the ruling of Judge Choate, in the case of The 
Alexandria, had been affirmed by the chief justice, upon 
appeal; while on the other hand it was claimed that a dif- 
férent ruling had been made by the chief justice in the case 
of The New Orléans, and it was also claimed that the case of 
Mailer v. Express Co. 61 N. Y. 316, decided by the New 
York court of appeals, to which Judge Choate refers in his 
opinion, has since been overruled by the court of appeala in 
the late case of White v. Miller, October 14, 1879. See New 
York Weekly Digest of January 23, 1880. In this district 
the practice hitherto has been not to allow interest upon 
demurrage ; and the practice in the southern district of New 
York is believed to bave been the same, up to the time of the 
décision of the case of The Alexandria. In the case of The 
Baltic, in the southern district, 3 Ben. 195, no interest on 
the demurrage was allowed by the commissioner. The report 
was before the court upon exceptions, but the. question of 
interest was not passed on. In the case of TheTkomas Kiley, 
3 Ben. 229, no interest upon the demurrage was allowed, but 
it does not appear that it was claimed. In the case of The 
Favorita, 4 Ben. 133, where demurrage formed a principal 
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point of the controversy, interest upon the demurrage was 
not allowed, but it doea not appear that it was olaimed. In 
the ease of The Transit, 4 Ben. 138, no interest on the 
demurrage was allowed, and, so far as appears, no claim for 
interest was made. In the case of The Emelie, 4 Ben. 235, 
no interest on the demurrage was allowed, and, so far as 
appears, none was claimed. In the case of Keen v. Avdenried, 
6 Ben. 53, demurrage was allowed, but, so far as appears, 
interest was not claimed. This was an action upon a char- 
ter-party, where the liability for demurrage arose from the 
contract, and the rate of demurrage was fixed by the charter. 
In the case of 595 Tons of Gvmuo, in this district, 6 Ben. 535, 
demurrage was allowed without interest. This case, like the 
last, was upon a contract, and where no daim for interest 
was made. in the case of Baetjer v. Boers, 7 Ben. 293, de- 
murrage was allowed without interest, and no exception waa 
taken. This also was upon a contract. In the case of The 
New Orléans, decided May 25, 187T, this question was dis- 
tinctly presented to Judge Blatchford, in the district court of 
the Southern district of New York, by an exception to the 
refusai of the commissioner to allow interest on demurrage in 
a case of collision, and the ruling of the commissioner waa 
upheld. Thèse cases show that the practice in the district 
courts of thèse two district bas been not to allow interest on 
demurrage. The case of The Alexanâ/ria, above referred to, 
was before the chief justice holding the circuit court for the 
Bouthern district; but an examination of the opinion on file 
shows that no objection was made in that court to the 
amount of the decree in the district court. It is évident, 
therefore, that the allowance of interest in that ease was not 
made a subject of review in the circuit court. The case of 
Tlie New Orléans, above referred to, in which Judge Blatch- 
ford, upon the exceptions to the report, expressly ruled 
against the allowance of interest on demurrage, also came 
before the chief justice in the circuit court upon appeal, and 
was decided some weeks after his décision of the case of The 
Alexandria. 'It was there declared that "the judge below was 
right in his rulings," one of which rulings was that interest 
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on the démarrage was not allowable. The opinion of the 
chief justice also contains the following language : "As to 
interest on the sum allowed for demurrage, I think under 
the circumstanees it was properly rejected. The amount 
allowed is suffioient, under the circumstanees, to cover inter- 
est to the date of the report." This language, taken in con- 
nection with express affirmance of the ruling that interest 
upon demurrage was not allowable, at the most inïports 
nothing more than that the allowance of interest upon dé- 
marrage is in the discrétion of the court, in view of ail the 
circumstanees. It thus appears that there is no décision 
binding upon this court which can be considered an authority 
for the allowance of interest on demurrage; and with ail my 
respect for the opinion of the judge of the southern district, I 
am unable to see that it is my duty to change the practice 
hitherto pursued in this court. I may add that, if interest 
on demurrage is to be allowed in the discrétion of the court, 
the présent is a case for its disallowance, because of the 
unreasonable delay on the part of the libellant to bring his 
cause to trial, and the hardship that in this case bas resulted 
therefrom. 

The libellant's second exception is allowed, and the others 
disallowed. The claimant's exception as to allowance of 
interest is allowed. and the others disallowed. 
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Thb Coos Bay Waooh Co. r. Cbookeb. 

tOireuit Court, D. Oregon. Noyember 22, 1880.) 

1. VEïTDOB'a LiBK. — Upon the sale of real property on crédit, wlthout 

collatéral seourity, the vendor bas a lien upon the same for thetinpaid 
purchase money, unless it was waived by the express agreement of the 
parties ; and such lien exists and may be enforced against ail persons 
claiming under the vendee with notice that the purchase money is 
unpaid. 

2. AssiGNMENT. — ^The Bssîgnment and acceptance of a contract for the 

eale of real property does not make the assignée personally liable for 
the purchase money due thereon ; and, as against him, the vendor'g 
remedy is conflned to the enforcement of his lien on the property. 

3. CtoNTHACT— Entihb ob Sbvbbablb.— Whcther a contract is entire or 

severable, dépends upon the intention of the parties, to be gathered 
from the circumstances of the case. 

A. Same.— A contract to sell 96,000 acres of wild land, of différent grades 
and values, lying substantially in a body, at an average price of one 
dollar per acre, to be conveyed and paid for as and when the same is 
Burveyed and patented to the grantee by the United States, is not as 
many distinct contracts as there may be conveyances and payments 
in pursuance thereof, but only one entire contract, and therefore the 
vendor's lien for any portion of the purchase money thereof remain- 
ing unpaid extends to and may be enforced against the whole tract 

In Equity. 

Rufus Mallory and W. R. WiUis, for plaintiff. 

William R. Stroiig, for défendant. 

Dbady, D. J. On March 3, 1869, congress passed an act 
granting "to the state of Oregon, to aid in the construction 
of a œilitary wagon road from the navigable waters of Cooa 
Bay to Eoseburg, in said state," the alternate sections of the 
public land, not exceeding six sections in -width on each side 
of said road, (15 St. 340;) and on October 22, 1870, the leg- 
* iriative assembly of Oregon passed an act granting the Coos 
bay Wagon Eoad Company "ail lands, rights of way," etc., 
Bo granted to the state, "for the purpose of aiding said Com- 
pany in constructing the road mention ed in said act of con- 
gress, and upon the conditions and limitations therein pre- 
Bcribed." Sess. Laws, 40. 

v.4,no.7— 37 
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On January 1, 1875, the plaintiff was duly incorporated 
tinder the laws of Oregon, and on May 31st of the same year 
had constructed said road, and thereby become entitled under 
Baid grant to 95,345.12 acres of said public lands, and had 
received a patent from the United States for 35,553.59 acres 
thereof, and was entitled to a patent for the remaining 
60,791.53 acres as soon as it was conveyed. 

On the same date an agreement was made between the 
plaintiff, sundry persons who were the stockholders of said 
corporation, and John Miller for the sale and assignment to 
the latter of ail the stock thereof, and the sale and convey- 
ance of the land and road aforesaid, whether patented or 
unpatented, less 7,939.9é acres theretofore sold to settlers 
thereon, for the considération of one dollar per acre, to be 
paid as and when the same was duly asaigned and conveyed 
as therein provided; and on the same day said stockholders 
duly transferred the stock of said corporation to T. B, 
Benchly, in trust for said Miller, as by said agreement was 
provided, and the plaintiff duly delivered to him the posses- 
sion of said road, and conveyed to him the lands for which it 
had then received a patent, less 6,539.94 acres thereof already 
sold to settlers thereon, and received therefor from said Mil- 
ler one dollar per acre, or, in the aggregate, $29,013.63. 

Before the patents were received for the remainder of the 
lands Miller became insolvent, and was largely indebted to 
the défendant and Leland Stanford, G. P. Huntington, and 
Mark Hopkins for money received of them and not accounted 
for. 

On account of this indebtedness, Miller, on June 21, 1875, 
conveyed the lands theretofore conveyed to him by the plain- 
tiff to the défendant and his associâtes aforesaid, and on 
August 18th of the same year, jointly with his wife, and in 
his true name, A. K. Wowiroof, again conveyed the same 
premises to said défendant and associâtes ; and in like man- 
ner, and for the same purpose, conveyed to the same parties 
the said road; and on July 1, 1875, duly assigned said agree- 
ment of May 31, 1875, for the sale and purchase of said cor- 
poration lands to the défendant. 
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In the spring of 1876 the plaîniiff eaused à letter to be 
written and sent to the défendant, stating the fact that oer< 
tain occupants of portions of the then unpatented lands bar- 
gained and sold to Miller as aforesaid were willing to relin- 
quish their rights as pre-emptors under the laws of the United 
States, and purchase from the grantee thereof, and asking for 
instructions in the premises. The défendant replied, under 
date of April 5, 1876, "for self and associâtes," — Stanford, 
Huntington, and Hopkins aforesaid, who, together, consti- 
tuted "The Western -Development Company," — stating that 
"the owners of the land grant of said company do not désire 
to hâve any contest with any bona Jide settler who settled 
upon the land which was granted to said company before the 
passage of the act of congress, and vras entitled to a pré- 
emption thereon," and authorized the plaintiff to convey to 
such settlers the lands occupied by them, upon the payment 
of $1.25 par acre, — the one dollar to go to the plaintiff and 
the one-quarter to the défendant and his associâtes, — and 
also authorizing the plaintiff "to make contracts with such 
settlers upon ail unpatented land, and carry them into effect 
by deed prior to deeds to be made under oar contract to pur- 
chase, or we will make deeds when deeded to us, not to ex- 
ceed 1,000 acres; the proof of such settlement to be sent to 
me before the adjustment is made." 

In pursuance of this instruction the plaintiff sold and con- 
veyed 240 acres of the unpatented lands to settlers thereon 
for $1.25 per acre, and on October 14, 1876, paid $60 of the 
proceeds to the Western Developement Company, and retained 
$240 thereof for itself. At the date of the conveyances and 
assignment aforesaid, made by Miller prior to August, 1876, 
he was held in confinement, by the défendant and his asso- 
ciâtes aforesaid, upon the charge of embezzlement while in 
their employ. Afterwards, it was ascertained that Miller's 
real name was Woodroof, and that he had a wife in Virginia, 
whereupon the deeds aforesaid to the premises, dated in 
August, were executed by him, jointly with his wife, in his 
true name. 

On January 19, 1877, the défendant re-assigned said agree-J 
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ment of May 31, 187^, for the sale and purchase of said land 
grant to said John Miller, and agreed, in writing, to sell and 
conrey to him ail of said lands theretofore conveyed by said 
MiUer to him or his associâtes, upon Miller's paying therefor 
the sum of $1.25 per acre, and expenses incurred thereabout, 
together with interest upon the purchase money, within 90 
days, after which the option of Miller was to cease and dé- 
termine. This assignment and option, although nominally 
made tp Miller, was intended for the benefit of A. T. Green 
and H. S. Brown as well, and was in faet an arrangement by 
wliioh they three were authorized to dispose of this land grant 
at a profit to themselves, if they could, within 90 days — fail- 
ing in which, the option and assignment were to become null 
and void. 

By November 8, 1876, the remaining portion of the grant 
was surveyed and patented to the plaintiff, and on May 5, 
1877, it executed a deed in due form of law therefor to the 
défendant, and duly tendered the same to him on July 27, 
1877, and demanded payment therefor, which was refused on 
the ground that he had re-assigned the contract to Miller. 
The portion of the grant conveyed to Miller, and by him con- 
veyed to the défendant, is of much more value, probably 50 
per cent, more, than the remainder of it. During ail the time 
of thèse transactions the défendant, and his associâtes afore- 
said, were citizens of California and not résident in Oregon, 
and were never in the possession or control of the premises, 
otherwise than according to the foregoing statement of facts, 
and their légal opération and effoct. 

Under thèse circumstances the plaintiff commenced thia 
suit in the circuit court for the county of Coos to recover from 
the défendant the sum of $60,791.63, alleged to be due on the 
contract of May 31, 1875, and to establish and enforce a 
vendor's lien upon the whole premises for said sum and the 
costs of suit, which was afterwards removed by the défendant 
into this court. 

It is alleged in the amended bill that the défendant, by 
reason of the premises, undertook and promised to keep and 
perform ail the covenanta in the agreement of March 31, 
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1876, tb be performèd by Miller; and upon the hearîng évi- 
dence was given tending to prove that the défendant, at and 
immediately before the eonveyaface and assignment to him; 
by Miller, and in considération tberepf, expressly utidertoxik 
and promised to do so. But, in my judgment, it is net 
sufficient to establish that fact. But the évidence satisfab- 
torily proves that the défendant, either in person, or by bis 
agents and attomeys, at and before Such conveyance and 
assignment, had full notice- df the contràct of May 31, 1875, 
between Miller and the plaintiff, and the respective obliga- 
tions and liabilities of the parties thereto. 

Having concluded that, as a matter of fact, the défendant 
did not undertake to perform Miller 's contràct with the plain- 
tiff, it is unnecessary to consider whether such an undertak- 
ing isrequired by the statute of frauds tobe in writing, as set 
up in the défendant'^, ans-wer. But the plaintiff claims that 
the défendant is estopped to deny that he did so undertake 
and promise, on account of his letter of April 5, 1876, to the 
plaintiff, by which it appears he assumed to be the assignée 
of Miller as to this land grant, -whether patented or unpat- 
ented, and particularly the latter. But there are no éléments 
of an estoppel in this transaction. The plaintiff was neither 
deceived nor injured by what the défendant said or did in this 
respect ; nor was it thereby or otherwisô induced to take any 
action upon or change its relation to the subject-matter, and 
without thèse circumstances there can be no estoppel. Wythe 
V. Smith, à Saw. 24; Wythe v. Salem, Id. 88. But the trans- 
action, of which this letter is the principal item, is very satis- 
factory proof that the défendant had become the assignée of 
Miller, and accepted his assignment of the contràct with the 
plaintiff for the sale and purchase of this land grant. His 
déclarations in this connection are utterly inconsistent with 
any othertheory than that he so regarded himself; and cer- 
tainly his conduct amounts to a direct assertion to that effect. 
In this letter to the plaintiff the défendant assumes to be 
entitled to the oontrol of the land — patented and unpatented 
— and directs the terms of settlement to be made with the 
occupants upou the unpatented portion — not exceeding 1,000 
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acres thereof — and requires the proof of the facts "to be Bcnt 
to me [him] before the adjustment is made." He also di- 
rected that the proceeds of the sale should be ôrst applied to 
the payment of the plaintif, as provided in the contraot of 
sale, and that the remainder should be paid to himself and 
associâtes, which was done without, so far as appears, any 
comment or dissent on his part. 

It is admitted that on July 1, 1875, Miller assigned the 
contraot of sale and purchase to the défendant, but it is 
claimed that the assignment "was made without the defend- 
ant's knowledge or aoceptance, and therefore he is not affected 
by it. But, from thèse facts, the only reasonable conclusion 
is that the défendant was well aware of the assignment, and 
knowingly asserted his rights under it — that he was the 
assignée of Miller in f act as well as form. Upon this state of 
facts the plaintifï claims a vendor's lien as against the défend- 
ant upon the whole premises for the unpaid purchase money. 
It is admitted by the défendant that the plaintif has such a 
lien, 60 far as the lands unconveyed to Miller are concerned; 
but he dénies that it extends to the lands conveyed to Miller, 
and by the latter to himself and associâtes. This déniai is 
based upon two grounds : First, that it was not the intention 
of the parties to the contract that any such lien should be 
reserved as against said lands ; and, second, that the contract 
of sale was not an entirety, but separable into two distinct 
parts or contracts, to-wit : A contract to sell the lands con- 
veyed to Miller, and also a contract to sell the unpatented 
land, the same to be conveyed and paid for when and as fast 
as the same was surveyed and patented to the plaintif. 

Upon the sale of real property on crédit, without collatéral 
security, equity raises a lien thereon in favor of the vendor 
as a security for the unpaid purchase money; and this lien 
exists whether the property is conveyed to the purchaser or 
not. The vendee is considered the trustée of the vendor in 
respect to the purchase money until it is paid; and this lien 
continues and holds good against aU subséquent purchasers 
with notice that the purchase money is unpaid. - Mackreth v. 
Symmons, 15 Ves. 329; Bayley v. GreenUaf, 7 Wheat. é9; 
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Chillou V. BraiderCs AdnCx, 2 Black, 460; Lewis y. Hawkins, 
23 Wall. 125; Gilman v. Brown, 1 Mass. 212; Pease y. Kelly, 
3 Oregon, 417; Baum v. Grigsby, 21 Cal. 176; Garson v. 
Green, 1 John. Ch. 808; Champion v. Brown, 6 John. Ch. 
402; 1 Wash. S02-4; Adatns' Equity, 126-9; Story's Eq. 
Jur. § 1217 et seq.; 4 Kent, 151-4. As to the intention of 
the parties conceming this lien, it is to be considered that the 
lien is a natural equity, and arises and exists independently 
of their agreement. Neithèr is it waived or relinquished 
unless by an express ■ agreement to that effect, or condùct 
plainly inconsistent with an intention to- retain it, as by tak- 
ing a mortgage on the premises, or a distinct and independent 
security for the purehase money; and the burden of proof is 
upon the purchaser to show' that the lien has been waived or 
relinquished. 1 Lead. Cas. Eq. n. Mackreth v. Symmons, 
supra, 364; Gilman v. Brown, supra, 213; 4 Kent. 152. 

In this case no security of any kind was taken for the pay- 
ment of the unpaid purehase money ; nor is there anything 
in the circumstances of the case to ôven suggest that there was 
any understanding or agreement between the parties to the 
sale to waive the vendor's lien. It is not enough to say that 
the thought of the lien, as a security for the paymeut of the 
purehase money, was not in the rainds of the parties at the 
time of sale; for it is in just such cases that equity, as a 
means of doing justice between the vendor and vendee, or the 
assignées of the latter, with notice, créâtes and enforces this 
lien. And, therefore, whenever the vendee or assignée seeks 
to hold property free from this lien, he must show that it was 
intentionally relinquished by the vendor. 

As to whether the contract of sale was an entirety or not, 
the contention of the défendant is that the sale of the un- 
patented lands was made by a distinct and' separate contract 
from that of the patented ones, and therefore there can be no 
lien upon the latter fOr the purehase money due on the sale 
of the former. If the premise is correct the conclusion fol- 
lows of course. 

In 2 Parsons on Cont. 517, ît is said that "any contract 
may consist of many parts ; and thèse may be considered as 
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parts of one whole, or as so many distinct contracta, entered 
into at one time, and expressed in the same instrument, but 
not thereby made one contract. No précise rule can be given 
by whicli tiiis question in a given case may be settled. Like 
most other questions of construction, it dépends upon the 
intention of the parties, and this must be discovered in each 
case by considering the language employed and the subject- 
matter of the contract. If the part te be performed by one 
party consists of several distinct and separate items, and the 
priée to be paid by the other is apportioned to each item to 
be performed, or is left to be implied by law, such a contract 
will generally be held to be severable. » • * But the 
mère f act that the subject of the contract is sold by weight or 
measure, and the value is aseertained by the price afSxed to 
each pound or yard or bushel of the quantity contracted for, 
will not be sufûcient to render the contract severable. " 

In Miner v. Bradley, '2i'2i Pick, 457, it was held that a sale 
at auction of a cow and lot of hay, at one bid, for $17, was an 
entire contract ; the court saying that, "as the cow and the hay 
were bought together for one gross sum, there are no means 
of ascertaining h,ow much was intended for the one and how 
much for the other." 

In Johnson v. Johnson, 3 Bos. & Pul. 162, the plaintiff pur- 
chased two separate parcels of real property, the one for £300 
and the other for £700 — each being distinctly valued — and 
took one conveyance of both. The title to one of the parcels 
proving invalid he brought an action to recover the considéra- 
tion thereof , and prevailed ; the court, per Lord Alvanley, say- 
ing : "If the question were how far the part of which the title 
bas failed formed an essential ingrédient of the bargain, the 
grossest injustice would ensue if a party were suffered to say 
he would retain ail of which the title was good and recover a 
proportionable part of the purchase money for the rest. 
Possibly the part which he retains might not bave been 
sold unless the other part had been taken at the same time, 
and ought not to be valued in proportion to its extent, but 
according to the various circumstances connected with it. * 
* * In tliis case, however, no such question arises; for it 
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appears to me, although both pièces of ground were bar- 
gained for at the same time, we must consider the bargain as 
consisting of two distinct contracta; and that the one part 
was sold for £300 and the other for £700." 

In Clark v. Baker, 5 Met. 452, a contract to sell a cargo of 
yellow and white corn — the quantity being nnknown — on 
board the schooner of the seller, at a certain price per bushel 
for the yellow and another for the white corn, was ^eld to be 
an entire one for the cargo, and not any number of contracts 
for each kind of corn or separate bushel. In the course of 
the opinion the court says : "If the contract is entire, if it is 
one bargain, then it matters not whether there is one or many 
articles, and though each may bave an appropriate pi-ice," 

In Davis v. Maxwell, 12 Met. 286, it was held that a 
contract to work "for seven months at $12 per month" was 
an entire one, and not seven separate contracts to work seven 
distinct months for seven distinct $12. The court said : "It 
is one bargain ; performance on one part and payment on the 
other; and not part performance and full payment for the 
part performed." 

Accordiag to thèse authorities, as well as the nature of the 
case, this transaction was a single and entire contract for the 
sale of this land as a whole. Indeed, it is difficult to con- , 
ceive of it in any other light. Briefly stated, a land grant 
consisting of alternate sections within six miles on either 
side of a road, about 50 miles long, and running from tide- 
water on Coos bay across the coast range to Eoseburg, and 
containing about 96,000 acres of wild land, varying in, 
value per acre from nothing indefinitely upwards, was sold in 
a body for one dollar pér acre, by a single written agreement. 
By the terms of this agreement the land was to be conveyed 
to the vendee as fast as it was surveyed and patented, and 
the portion already patented as soon as he oould examine the 
patent and was satisfied with the title — the payments to be 
made as the conveyanoes were. 

There is nothing in the situation or condition of the sub- 
ject-matter or the parties that in any way indicates that this 
contract was not single and entire. It was one bargain, and. 
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the land, although valued by ihe acre and not absolutely 
contiguous légal subdivisions, was praotically one body — the 
land grant of the Coos Bay Wagon Eoad Company. Neither is 
it to be supposed that the plaintiff would sell the patented part 
of this grant, which the proof shows, and the court almost 
judicially knows, was worth much more than the. remaining 
portion, separately, for the same price pef acre as the other. 

Most certainly the price was an average one for the whole 
grant, and the sale au entirety. And, as was said in Johnson 
V. Johnson, supra, in the considération of a similar question, 
"the grossest injustice would ensue" if the défendant was 
suffered to retain the better part free from the vendor's lien 
for the price of the poorer part, upon the arbitrary assump- 
tion that the sale was made by two separate contracts. 
Nothing incapable of mathematical démonstration is more 
certain than that the parties to this transaction never con- 
templated that this otherwise single and entire contract of 
sale was resolved into a number of distinct and separate 
ones, simply because it was thereiu provided that the convey- 
ance should be made from time to time as fast as the land 
was surveyed and patented. 

The agreement on the part of the stockholders of the road 
to traiisfer the stock to Benchley, as trustée for Miller, to be 
held by him as such trustée until the final payment was made 
on the land, was duly performed; but this was not intended 
as a security for the payment of the purchase money, but 
rather a security or provision for the custody of the stock 
during the pendency of the transaction and its delivery upon 
the final completion thereof. 

But this stock, and the road which it représenta, are not 
shown to bave any appréciable value ; and from this, and the 
very nature of the case, the reasonable inferenoe is that its 
value at most is inerely nominal. The formation of the 
company and the construction of the road were the means or 
device by which the land grant was obtained from the state, 
and thereafter, I apprehend, neither was of any benefit to 
any one save the public. Evidently, the stock was a mère 
pominal and formai part pf the transaction, and did not, in 
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any appréciable degree, affect the amount of the considéra- 
tion therefor. 

Nor should it be forgotten that the justice of this case, as 
well as the law, is with the plaintiff. The défendant obtained 
his conveyance and assignment from Miller without advano- 
ing anything therefor, the considération being merely a pre- 
existing debt, and that of no probable value. And although 
he is not personally liable on Miller's contract, yet, having 
accepted a conveyance and assignment from him of the sub- 
ject-matter thereof, — with notice of the fact that a portion of 
the purchase money was unpaid, -whereby he became the 
légal owner of an undivided one-fourth of one portion of the 
property, and the équitable owner of the whole of the remain- 
der, — he is justly liable for such purchase money to the estent 
of such ownership. 

By virtue of its lien upon the premises the plaintiflf is en- 
titled to call upon the défendant, as the assignée of Miller, 
to pay the remainder of the purchase money acoording to 
the terms of the contract, or submit to hâve his interest in 
the premises sold, and the proceeds applied to the satisfaction 
thereof. Champion v. Brown, supra, 402. 

A decree will be entered for the plaintiff accordingly. 



Bteebb and others v. Danisl and others. 

{Circuit Oatirt, W. D. Tennessee. .Tuly 25, 1880.) 

Execution— Lbabehold and Machinbby — Fktuebs — How Levied 
AND Sold — Abandonment. — Leaseholds and ponderous machinery 
being incapable of actual possession, any noterions act asserting title 
under a levy is sufllciept. Such fixtures as would, if the leasehold 
■were a freehold estate, pass as part of the realty, cannot be detached 
and sold separately. Bdd, therefore, that the marshal need not take 
actual possession either of the leasehold or machinery ; that he need 
not keep a watchman in charge, nor otherwise manifest a continulng 
control, nor detach the fixtures ; and his failure to do so cannot be 
treated as an abandonment of his levy. 
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t. Samb-— Lbasbhou)»— Whethbr Chattels ob Rhaï. J^tate.— In Ten- 
nessee, leaseholds are by statuts to be treated, for the purposes of levy 
and sale uuder exécution, as real estate, and judgments are a lien 
upon tbem. But, whether this ba so or net, eVen at common law, 
and as chattels, they are to be levied on and sold substantially in th« 
same manner as real estate is now levied on and sold, and the pur- 
chaser must bring ejectment to obtain possession. Beld, therefore, 
that a paper levy, accompanied by such notorious claim of title as 
the nature of the case admits, is sufflcient, and » failure to do more 
cannot be treated aa an abandonment. 

3. Bame, Subjbct— Casb ik JuDGMBNT.—'Where the marshal, having 

levied on a leasehold, and machinery constituting a cotton com- 
Jiress, placed a watohman in charge to protect it from flre, but aubse- 
quently withdrew him, and returned his writ with his levies indorsed, 
and reasops for not selling as advertised, and, without objection, the 
sheriS aftënvards, with an attachment from a state court, at the suit 
of another créditer, toôk possession, hdd, that there was no abandon- 
ment by the marshal, and the exécution créditer has a better title than 
a mortgagee to whom the debtor had in the meantime conveyed the 
property. 

4. Execution— Abandonment of Levt — Estoppel.— After a sufflcient 

levy upon property of the défendant, if he procures a suspension of 
prbceedings by securing from the judge of the court a letter ûf advic» 
tp theiclerk to recall the exécution, and an "order" from the çlerk 
to. the marshal to r.eturn it, whether the action of thèse offlcers be 
' légal or illégal, he Avili be estopped from claiming an abandonmeiit of 
the levy, nor can a subséquent mortgagee, with notice of the facts, sèt 
up, such a daim in fa vorof his title. . / 

5. Rbs JuDiCATA — Motion. — A motion for a venditioni exponas, resisted by 

affldavits to show an abandonment of the levy, is not such a trial on 
the merits aa will be res juiîmUa, of the questions involved, and doeg 
not preclude a bill to enjoin further proceedlngg. 

In Equity. 

The défendant Daniel, in January, 1878, leased from on« 
Mitchell and from one Lea, for a period of six years, two 
parcels of land in Memphis, on Washington and High streets, 
npon whioh he erected a Morse Improved Tyler cotton com- 
press, with necessary engines, boilers, machinery sheds, and 
buildings, to be used in compressing cotton baies. This press 
is of the most pondérons character, weighing many tons, and 
was fixed to the soil in the most substantial manner possible, 
with foundations let deeply into it, as it must be to be used 
at ail. The necessary engines and other machinery were also 
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built anfl fixed with brick and mortâr. The buïïdings, ex- 
cept one frame house with rooms, were mère sheds to protect 
the coTïipress and machinery, the lots being enclosed with 'a 
f enee. He used the whole in his business of compressing cot- 
ton baies. This press and machinery he purchased of the 
plaintifïs, largely on à crédit, under a written contract found 
in the record, and under which the plaintiffs constructed the 
establishment. The leases contained the usual covenants for 
renewal, for forfeiture for non-payment of rent, taxes, etc. 
and also one that at the end of the term, ail rent and taxes 
being paid, Daniel might remove the improvements. 

On the sixth of June, 1878, one Dawson, a défendant in 
this suit, recovered on the law side of this court two judg- 
ments against Daniel, aggregating $5,629, upon which writs 
of fierifacias issued July 5, 1878, and they were by the mar- 
ehal, on the ninth of July, 1878, levied "upon the leasehold 
interest of E. G. Daniel in and' to lots 516, etc., (describing 
them by metes and bounds, and length oî term, date of 
leases, etc.,) and also the interest of R. 0. Daniel in and to 
the Moïse Improved Tyler cotton compress, with ail its 
appurtenances and belongings, located in and upon said lots. " 
. The indorsement of the levy was accompanied by a more 
'minute description of the leases and ground which was at- 
tachëd to the writ. The marshal advertised the property for 
eale in a newspaper, gave notice' of the levy and sale to one 
S arah E . Berry , an occupant of the rooms in the building, and 
posted notices upon the premises 'and at the court-house, as 
f ully described in his return to the writs. At the titoe he 
made the levy, the marshal, accompanied by the attorney of 
the exécution plaintiff, went upon the premises, found the 
gâtes shut, the machinery idle, and the rooms formerly used 
as an office occupied by a woman and ber children They 
entered, and the nâarshal declared his levy, notified the 
woman of it, and beeause the place seemed in danger of fire, 
by reason of the combustible character of the sheds and 
material about the press, the attorney agreed to pay the 
«xpenses of a watchman, and one was placed in charge. 
It is Btated, by both the marshal and attorney, that the 
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\ratchman was placed in charge solely for thîs purpose, and 
not for any purpose of taking possession or strengthening the 
levy. Matters remaiped in this condition until, sometime 
prior to August 6, 1878, Daniel's attorney addressed a let- 
ter to the circuit judge of this court, at Knoxville, enclosing 
certiâed copies of the record in the case of Dawson v. Daniel, 
and making some application for relief against the action of 
the plaintiff in suing out the exécution, the character of which 
does not clearly appear, except that in his reply to the attor- 
ney, which is in évidence in this case, the circuit judge saya 
it is of questionable shape, being neither a bill in chancery 
nor an application for spécifie relief. He, however, encloses 
them a letter to the clerk of the court, and tells them if it 
cannot be made available they must proceed by a bill of injunc- 
tion, To explain the bearing of thèse letters upon the ques- 
tions arising in this case, it is neoessary to state that the 
judgments against Daniel were rendered at the May term, 
1878, by default, and he entered a motion to set aside the 
default, and for a new trial. 

This motion was continued "without préjudice to the plain- 
tiff," until the next term, and the court adjourned. Not- 
withstanding the pendency of this motion for a new trial, 
exécutions were issued and levied as before stated, and the 
complaint was made to the circuit judge that the clerk had 
improperly issued them prematurely. The circuit judge, in 
his letters, expresses the belief that they were prematurely 
issued, and ought to be'recalled, "if that idea be correct, 
until the merits of the case can be inquired into and adjudi- 
cated." In his letter to the clerk he says that the exécutions 
ought to be called in as improvidently issued. The clerk 
treated this as an order, and, under the seal of the court, on 
the seventh of August, 1878, addressed "an order" to the 
marshal, accompanied with a eopy of fhe letter of the judge, 
"notifying" him that the exécutions were issued without 
authority, and "requesting him to return the same unexe- 
cuted." Upon the receipt of this "order" the marshal re- 
turned his writs on the seventh of August, with this indorse- 
ment added to that of his levy: "In obédience to §in order 
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issued by Hon. John Baxter, I return this writ without fur- 
ther proceedings hereunder." 

On the same day, August 7, 1878, thé plaintiffs in this suit, 
Steers & Co., filed their attachment bill in the state ehancery 
court, claiming a mechanio's lien for the unpaid purchase 
money due them, and sued out an attachment, which, com- 
ing into the hands of the sheriff, was levied upon the lease- 
hold and other property. Prior to the levying of this attach- 
ment, and on the eighth of August, Warinner, the attorney 
for Steers, had gone to the marshal (according to his testi- 
mony) to know of him whether he vould, under the circum- 
stances, persist in a sale, intending, he says, to enjoin Da'w- 
son if he did so persist. The marshal told him he had not 
determined, but would let him know. The marshal subse- 
quently said to him: "I hâve removed my watchman; you 
can take the property and do what you please with it. " He 
then notified the officer, and the attachment from the state 
court was levied, The marshal says, substantially, that he 
did not tell Warinner that he could do what "he pleased with 
the property," but only that "he had withdrawn his watch- 
man." He further says that he did not intend to abandon 
his levy, but only to return his writ in aûcordance with the 
"order" of Judge Baxter, and prOceed no further un til instruc- 
tions from the court could be prooured. He says when he 
received the clerk's "order" he advised with Boston, the 
attorney for the exécution créditer, and a sked what he should 
do. Boston told him the "order" was unauthorized, and 
warned him not to abandon his levy ; told him the leasehold 
was real estate, and it was not necessary to keep the watchman 
in charge; advised him to withdraw the watchman, as he 
would not guaranty the expense of keeping him, and retuni 
the writ, with a statement of his reasons for doing so, and 
await instructions from the court. 

After the épidémie of 1878, by decree in the state court, 
Daniel was put in possession as a quasi receiver, ànd author- 
ized to work the press. On November 22, 1878, he executed 
to Warinner a trust deed to secure Steers & Co., and on same 
day a ti-ust deed to the défendant Fre€man,to secure his siB« 
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ters anâ other credîtors. Thèse ail convey the leasehold and 
the press. At the November term of this court, in the case 
of Daivson v. Daniel, the motion for a new trial was over- 
ruled, and the plaintiff moved for a venditioni exponas to com- 
pel the marshal to proceed with his levies. Daniel, the 
défendant, resisted this motion, filed an aifidavit, exhibiting 
Judge Baxter's letters, and the "order" of the clerk, and stat- 
ing the facts relied on to show an abandonment of the levies 
by the marshal, and insisted that the venditioni exponas should 
not issue — First, because the Jieri facias had issued prema- 
turely, and was void; second, because the levies had been 
abandoned by the plaintiff and the marshal. The court, on 
February 8, 1879, granted the motion of the plaintiff, and 
ordered a venditioni exponas to issue. 

On February 12, 1879, Steers & Co. removed their bill from 
the state court to this court, and thereupon moved for an in- 
junction against Dawson, who was a party to the bill, to 
prevent a sale under the vend. ex. and for a receiver. Free- 
man, the trustée for creditors, then iiled a cross-bill, claiming 
the property as against Dawson upon the ground of abandon- 
ment, and that the exécution was void because issued pre- 
maturely. Daniel's three sisters also filed a cross-bill, claim- 
ing that Daniel had used their money, left in trust with him, 
in purchasing the property, and they set upa resulting trust; 
and Steers & Co. filed a supplemental bill claiming also under 
their deed of trust to Warriner. 

By agreement of ail the parties the marshal was made 
provisional receiver, and, pending the controversy, a private 
sale was negotiated for $30,000, which was approved by the 
court, and an agreed deoree entered requiring $6,000 to be 
depositedin court to satisfy Dawson's judgment, if he had a 
better title than Freeman, and the balance was paid in dis- 
charge of Steers & Co.'s claim and that of the three sisters. 
By this arrangement thèse latter claims are out of the way, 
and the only question is whether Dawson or Freeman, the 
trustée, bas the better title to the $6,000. 

Gantt é Patterson and Metcalfé Walker, for plaintiffs. 

Humes à Postôn and Lowrey Humes, for défendant Dawson» 
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Hammond, D. J. This case is to be decided apon the issues 
made by Freeman's cross-bill, and stands as if he had en- 
joined further proceedings upon the venditioni exponas. If a 
sale had taken place under that writ, Dawson, the exécution 
plaintiff, would be entitled to the money, no matter what 
kind of a title had been conveyed, Hutchman's Appeal, 27 
Pa. St. 209. On the other hand, Freeman can claim noth- 
ing under the Steers writ of attachaient, and it is immaterial 
how the case would stand as between Steers and Dawson, or 
what would hâve been the resuit of a controversy between the 
marshal and the sheriff on the facts of this case. Happily, 
that controversy is out of the way. 

The facts as to the sheriff's levy are only important as 
throwing light on the question of abandonment by the mar- 
shal. Freeman claims that the levies were abandoned at the 
time the deed of trust was made to him, if not as to the lease- 
hold, certainly as to the machinery, which he claims was per- 
sonal property, whether the leasehold was or not, and that 
as to neither did the marshal keep up that dominion and 
control which the law requires to perfect Dawson's title. It 
does not lie in the mouth of Daniel, or any one claiming under 
him with notice, to predicate upon the conduct of the mar- 
shal any claim of abandonment. If it was an illégal and 
unauthorized act of the judge, the clerk, or the marshal to 
suspend proceedings, it was a fraud on Dawson for Daniel to 
procure the suspension, and he can take no advantage of it. 
If the acts of the judge, the clerk, and the marshal were valid, 
the "order" did no more than suspend proceedings where it 
found them. An injunetion may hâve operated to rdease 
the levy, but not such a proceeding as that. Bisbee v. Hall, 
3 Ohio, 449. Freeman's conveyance was made while the pro- 
ceedings were pending, The marshal's return disclosed the 
levy, and precisely how and in what manner it was suspended; 
and, moreover, Daniel was in possession as receiver under 
this Steers bill, to which Dawson was a party. Freeman 
could not, therefore, be a purchaser without notice, even if 
he can be treated as a purchaser for value at ail, where the 
trust is to secure antécédent debts. However the conduct of 

T.4,no.7— 38 
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the marshal might be construed in the case of a subséquent 
exécution créditer, Daniel cannot claim it to be an aban- 
donment, and Freeman occupies no better attitude in filing 
the bill. 

I adhère, however, to the opinion expressed in the case of 
Dawson v. Daniel, 8 Cent. Law J. 185, that, in a strictly légal 
contest over this title, the facts show no such abandonment 
as will defeat the title of Dawson, and that without référence 
to any équitable considération above mentioned. The ques- 
tion of abandonment is to be tested, not so much by what the 
marshal did, as by what he was jequired to do. If, for exam- 
ple, the placing a watchman in charge was unnecessary, his 
withdrawal cannot be an abandonment. The marshal was 
evidently trying to hold on to his levies, and ail he did must 
be interpreted in the ligbt of that intention. Yet, if the légal 
effect of his conduct was an abandonment, his intention to 
hold on cannot save the levies. 

Let us first consider the question without référence to the 
disputed point whether a leasehold is real estate, and without 
regard to the "fixtures." Precisely howa sheriff "seizes" or 
"takes in exécution" a term for years, it is difficult to say 
from anything that has corne under my observation. In Penn- 
sylvania, although a leasehold was personal property, and 
was sold as such, no deed or eondemnation being required, as 
in the sale of lands, it was levied on and sold in the same 
manner as real estate, the sale and return of the sheriff oper- 
ating to pass title. Williams v. Dowling, 18 Pa. St. 60; 
Sowers v. Vie, 14 Pa. St. 99; Dalzell v. Lynch, 4 W. & S. 
255.- 

I take it the same method is proper in Tennessee. Thomas 
V. Blakemore, 5 Yerg. 113. I understand that to hâve been 
only a paper levy, and it was held that neither a deed nor reg- 
istration was necessary. It is said in Freeman on Executions 
that, as to personal property, there must be something more 
than a mère pen-and-ink levy. Section 260. But this can- 
not apply to leaseholds, for they are incapable of anything 
else, and it is everwhere held that where the property is inca- 
pable of mauual delivery, or is ponderous and immovable, 
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ihese facls îiiubI le held to modify that dominîon and^ con- 
trol -which the officer must keep up. Id. § 262a, 263, 280. 

In England an assignment of the term was necessary to 
complète the sale, because of the statute of frauds, and with- 
out it the sale was void. Everywhere it was held that 'the 
purchaser must bring his ejectment to.obtain possession. It- 
was so under the statute of elegit, -which commanded the 
sheriff to deliver ail the goods and chattels and one-half the 
lands to the plaintiff. And it was so under the levari facias. 
Under the elegit, the plaintiff could treat the léasehold either 
as chattels, and take the whole at a price, or as lands, and 
take one-half by extent, The sheriff could enter, if he found 
the gâtes and door open, to hold his inquisition, but for no 
other purpose. If he delivered the term as chattels, or ex- 
tended one-half as lands, ail the tenant, by elegit, could do was 
to bring ejectment. So, under the fieri facias, ail the sheriff 
did was to sell and assign the term, and the purchaser was 
put to his ejectment to obtain possession. There was one 
exception only to this, and that was, if the exécution debtor 
consented to surrender possession the sheriff might put his 
purchaser and assignée in possession under the Ji. fa. ; but he 
could not do this by force. If he happened to find the tenant 
absent he could not seize the possession against his will, for 
that would be taking forcible possession, which was not 
allowed. Perhaps the purchaser, if he could get possession, 
might, relying on his title, retain it under such circumstances, 
but this principle would not authorize the sheriff to eject the 
debtor, Watson, Sheriff, 178, 188, 206, 212, (5 Law Library, 
128, seq.;) Sewell, Sheriff, 226, (36 Law Library, 175;) 
2 Saund. 68, 70, 3 Bac. Ab. tit. "Execution," e. é, p. 699, 
(Bouvier's Ed. A. D. 1860;) Id. c. 2 p. 688; 5 Id. tit. 
"Leases," p. 433; Taylor's Landlord and Tenant, § 435; 
Tlie King v. Dean, 2 Show. 88; Taylor v. Cole, 3 T. E. 292; 
James v. Brawn, 5 B. & Aid. 243, (7 E. C. L. 83;) Hughee v. 
Jones, 9 Mees. & Wels. 372; Playfair v. Musgrove, 14 Mees. 
& Wels. 239; Rogers v. Pitcher, 6 Taunt. 207; and see Por- 
ter V. Cocke, Peck E. 34, (Tenn.) 

î am of opinion, therefore, that, in making a levy on a 
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leasehold, eve'n whare it is taken as a chattel tnterest in real 
asiate, ihe sheriff cannot oust the tenant in possession or the 
exécution debtor without his consent, and that he cannot, in 
the nature of the thing, be required to exercise any dominion 
or control over it, founded on any idea of a right to the pos- 
session. He should, no doubt, proclaim his levy to those in 
charge, and notify the tenants of it ; but, strictly speaking, I 
do not find that even that is neeessary to maintain his levy. 
That which the marshal did in this case was abundantly suf- 
ficient. He had no right to put a watchman on the premises, 
nor to remain on them himself without the consent of Daniel ; 
and, his présence not being neeessary to symbolize his title 
under the levy, his withdrawal was no abandonment, neither 
was he required to watch arid warn off trespassers, whether 
they came as officers with writs or otherwise. 

In Very -v. Watkins, 23 How. 469, 474, it was said, even of 
a box of jewelry, that if the officer had a view of it, and it is 
in his power, he need not take actual possession, but may 
déclare his levy without actual seizure. If any one disputes 
his title he ma^ retake the property wherever he finds it. 
Parrish v. Danford, 1 Borid, 345. On the theory, then, that 
the marshal was required toi levy on the leasehold as goods 
or chattels, bis levy was complète and his title good, and he 
could at any time bave xnade an actual seizure, if it became 
neeessary. It was in his constructive possession, and that 
, was enough. The sheriff; .on that theory, was a trespasser. 
Owing to comity betwéen the courts the marshal would, per- 
haps, not be àble to turn him out without an application to 
the state court itself, but the sheriff's wrongful possession did 
not displace the marshal's levy. His levy was notorious and 
sufScieut, and the nature of the property was such that he 
could not and need not take any kind of actual possession. 
Neither the withdrawal of the watchman nor the entry of 
the sheriff can, therefore, be treated as an abandonment by the 
marshal of his title. The fallacy of the plaintiff's position is 
in supposing that to make or hold a valid levy the marshal 
should place a watchman in charge, or do some such signifi- 
cant act to manifest and keep up a manifestation of hia 
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title; or that, having assumed to do thià ia the beginning of 
his levy, a subséquent neglect to do it ia an abandonment. 
So far as his acts were excessive, he might cease such excess 
■without incurring any imputation of abandonment. He 
could net legally hâve forbidden the entry of the sheriff, 
because, as we hâve shown, he had no right to the possession 
of the leasehold lot, and an action of ejectment wasnecessary 
to recover that possession. The coerced return of the writ 
•was no abandonment, and ail along the marshal had ail the 
dominion and control that he lawfully could hâve acquired by 
his levy in the first instance. 

Does the case stand any differently as to the machinery ? 
If it be oonceded that the machinery is to be treated as per- 
sonal property, regardless of its annexation to the land, yet, 
owingto the fact that it was fixedto the soil, was ponderous, 
and incapa,ble of manual deliveryiwithout a severance from 
the soil, the marshal did ail he could do to make an effectuai 
levy, and to keep it up, as I hâve already shown by the 
authoi-jties last cited, See, also, Gladstone r. Padwick, L. E. 
6 Exch. 203. It ia undoubtedly true that the officOr may 
remain on the promises where the goods hè takes are situated 
long enough to remove them, but I thiuk he was not required 
to tear down this machinery and remove it. Except for that 
purpose he had no right on the lot at ail after he had de- 
clared, his levy. He might well let it Stand as he, found it; 
until the sale, at least. .,r 

Eut I cannot assent to the theory that, with such ma- 
chinery as this, an offieer with an exécution can sever it and 
sell it separate and apart from the leasehold. It might not 
pass under a levy on the leasehold alone, and as a part of it j 
but that is not the question. He levied on it by name as 
machinery, and likewise on the leasehold, and the real question 
is whether he should hâve severed and sold ; or, rather, that 
being his duty, whether his failure to do it was an abandon- 
ment. I am satisfied his duty was to levy, as he did, on 
both, and sell both together, in precisely the condition the 
lessee had placed it; otherwise, this valuable machinery, 
costing many thousands of dollars, would be unnecessarily 
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impaired in value by severance, and so would the leasehold. 
The value of each is enhanced by keeping them together, 

It is sometimes loosely said in the books that whatever the 
tenant can remove must be levied on and sold as personal prop- 
erty. This may be so as to mère utensils of trade, or trade 
"fixtures," wbich are portable, and not seriously injured or ren- 
dered useless by severanoe. But not so as to structures like 
this. No doubt the press is valuable when severed, and can 
be plaeed on other land, but the mère cost of taking down 
and putting up is so great, that its value standing and ready 
for work is far greater, and it cannot be that a debtor can be 
compelled to submit to a mode of levy and sale which so 
détériorâtes his property. If so, it could be severed and sold 
. on an exécution for any small amount. Take the case of 
buildings built on leasehold land with a covenant for re- 
moval. Can it be said that they must be severed and sold 
by the sheriff, rather than sold ail together ? It does not fol- 
low because the leasehold, or the structures upon it, are per- 
sonal property, and are sold as such, that they are to b& 
treated as loose or portable chattels, or that the structures 
are to be severed to make them so. Both being chattels, it 
may, in a proper case, be sold as a whole; and, if the lease- 
hold be real estate, in the hands of the lessee, the fixtures on 
it must be real estate, as between him and his creditors, just. 
as they would be if his estate was freehold, Perhaps the- 
true theory is that the fixtures, when of a character to be real 
estate, if the owner bas a freehold in the land, are also real 
estate if he bas only a leasehold with a right of removal, and 
that it is the right of entry, severanoe, and removal which is 
levied on and sold. But the purohaser, if the leasehold can 
also be sold, buying that, bas the same right to let them 
vemain as they were, uhtil it suits his pleasure or interest to 
remove them, as the lessee or exécution debtor had. And, in 
thia view, it is immaterial whether they be real estate or 
chattels, and I think the sheriff, in a case like this, whether 
he sells as real property or chattels, should sell ail together. 

It is not necessary to extend thia opinion by reviewing the 
cases hère cited which bave led me to this conclusion. Cases 
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on the subject of fixtures , are so numerous, differential, and 
conflicting that it is quite impossible to find authoritative 
précédents for any case. It bas been frequently said that 
each must be governed by its own ûircumstances. The ruling 

1 make hère is only that, in a case like this, the machinery 
must be treated as a part of the leasehold, whether it be real 
estate or personal property; and that no other duty iras 
required of the marshal in making and keeping up his levy 
on the machinery than -was required in making and keeping 
up his levy on the leasehold ; and, therefore, the levy on the 
leasehold not having been abandoned, the levy on the machin- 
ery was not abandoned by the acts relied on to show such 
abandonment. Ewell, Fix. 353, 357; Tyler, Fix. 159, 164, 
192,240,416,626; Freeman, Ex. § 114; Watson, Shff. 179; 
Van Ne 88 T. Packard, 2 Pet. 137; Kutter v. Smith, 2 Wall. 
491; Gue v. Tide-ivater Co. 24 How. 257; Elwea v. Mawe, 

2 Smith, Leading Cases, (7th Ed.) 177, 212, 220, 222; Pem- 
hertonw. King, 2 Dev. Law, 376; Conkling v. Foster, 57 111. 
104; Pillow v. Love, 5 Hayw. 109; De Oraffenreid v. Scruggs, 
4 Humph. 451; Childress v. Wright, 2 Cold. 350; McDavid v. 
Wood, 5 Heisk. 95; Cannon v. Hare, 1 Tenn. Ch. 22, 25; 
BoydeU v. McMichael, 1 Cromp. Mees. & Eos. 177, note a, p. 

180; Hallen y. Runder, Id. 266, 275; Stewart v. Lombe, 1 
Brod. & Bing. 506; S. C. 5 E. G. L. 768; Bartiard v^Leigh, 
1 Stark. 27; S. C. 2 E. C. L. 217; Boty v. Gorham, 5 Pick. 
487; Potter v. Cromwell, 40 N. Y. 287; Murdock v. Gifford, 
18 N. Y. 28. 

Moreover, I am of opinion that, in Tennessee, leasehold 
interests are now real estate so far as concerns judgments 
and exécutions, and that this judgment was a lien upon this 
property, The cases already decided in Tennessee settle this 
principle, though none of them are cases of exécution levies. 
Section 51 of the Code says that the words "real estate," 
"real property," and "land" include lands, tenements, and 
hereditaments, and ail rights thereto and interests therein, 
■équitable as well as légal. T. and S. Code, § 51. We havè 
seen that under the statute of elegit leaseholds were held to 
be included in the words "medietatem terra 8ua"\ Porter y. 
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Cocice, Veok.E. Se-, 1 Sug. Vend. 660; 2Tidd, Pr. 1035, 1004; 
5 Bac. Ab. title, "Cases," 433; Watson, Sheriff, 207. In 
Evans v. Roherts, 5 Barn & Cress, 828, (S. G. 11, E. 0. L. 
701,) it is said tliat in the English statute of frauds tlie 
words "lands, tenements, and hereditaments" were iised to 
dénote a fee-simple, and the words "any interest in or con- 
cerning them," to dénote a chattel interest, or any interest 
less than fee-simple. Thèse are almost the words of section 
51 of the Tennessee Code. 

It will be found, in examining the subject, that ever since 
lands in the colonies were subjected to exécution there has 
been, partienlarly in the colonial and earlier state législation, 
a disposition to assimilate leaseholds, at least for long terms, 
to real estate. The courts Bometimes construed the words 
"real estate" and "lands" to include them, but generally it 
was beld those words did not. Many of the states hâve, by 
statute, made them real estate, and there is nothing novel in so 
treating them. This section of the Code, in my opinion, was 
intended especially to make leaseholds subject to the incidents 
of real estate where the statute does not otherwise particularly 
direct. The case of The People v. Westervclt, 17 Wend. 674; 
S. G. 20 Wend. 416; and Putnam v. Westcott, 19 J. K. 73; and 
the cases cited in Freeman on Executions, § 119, and other 
text writers, — show the growth of législation and judieial 
décision in this direction of making leaseholds real estate. 

In Barr v. Graves, 11 Central Law Journal, 471, the 
suprême court of Tennessee held that a leasehold, with 
its machinery aùd fixtures for cleaning cotton, could be 
seized under attachment without going on the premises or 
taking possession of the property. It is true, the attach- 
ment was to enforce a statutory mechanic's lien, but the 
procédure would be the same, as I hâve endeavored to show, 
at common law, and without any lien. Indeed, our method 
of selling real estate under exécution finds its archétype in 
the common-law mode of selling a leasehold under the Jieri 
fadas, elegit, and levari facias. The case cites with approval 
Kelly V. SchulUe, 12 Heisk, 218 ; Choate V. Tighe, 10 Heisk. 
621 ; and Pemberton V. King, supra. Mr. Justice Cooper was 
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one of the authors of the Code, and in delivering this opinion 
clearly points to the inévitable result that, as to judgments 
and exécutions, leaseholds are now real estate. But see Buhl 
V. Kenyan, 11 Mich. 249, where a contrary doctrine is asserted, 
under a similar statute, by a court entitled to the utmost 
respect. 

In the view I hâve taken of this case it is unnecessary to 
examine the question so much argued, -whether the adjudica- 
tion of thèse questions in Dawson v. Daniel, supra, on the 
application for a vend, ex,, is res adjudicata of the questions 
now made by this bill. I think it was not such an adjudica- 
tion as precludes either Daniel or those claiming under him 
from resisting the title of the exécution créditer in any appro- 
priate way. The only question therejwas whether a vend. ex. 
should issue, and that proceeding could not be converted into 
a trial upon affidavits of the right of property. It was a bare 
naotion, from which not even a writ of error could be sued. 
Boyle V. Zacharie, 6 Pet. 656, 

Let decree be entered declaring that Dawson is entitled to 
the money, and, after paying the costs of the suits at law, in- 
cluding the marshal's commissions for sale, the balance may 
be paid to him. The costs of the original and supplemental 
bills having been already paid out of the funds, the costs inci- 
dent to the cross-bills, and ail costs since the agreed decree, 
will be paid by Freeman out of the funds in hîs banda as 
trustée. But ail the parties may bave a decree for their costs 
against Daniel. 

Decree accordingly. 
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McCeACKEN V. COVINGTON CiTT Nat. Bank OV CoTINa- 

TON, Ky.* 

{Circuit Court, S. D. Ohio. December 3, 1880.) 

1. Attachment— Ohio Rey. St. i 6521— "Debt ob Demand Arisin» 

TJPON CoNTKACT." — Section 5521 of tlie Ohio Revised Statutes, pre- 
scribing the cases in which an attachment may issue, provides that 
" an attachment shall not be granted on the ground that the de- 
fendant is a foreign corporation, or a non-resident of this state, for 
any claim other than a debt or demand arising upon contract, judg- 
ment, or decree, or for causing death by a négligent or wrongful 
act." Eéld, that an action against a foreign corporation to recover 
damages for instituting suit in violation of a contract for the exten- 
sion of the time of payment upon a note, and wantonly and mali- 
ciously attaching plaintifs property therein, whereby plaintifl'a 
crédit was greatly injured, was not an action for " a debt or demand 
arising upon contract," within the meaning of said statute, and tliat 
an attachment could not issue therein. 

2. Same — National, Bankiko Absociatiotts — TJ. 8. Rev. Bt. { 5242. — 

Whether section 5242, U. S. Rev. St., providing that no attachment 
shall be issued against a national banking association by a state court 
before final judgment is gênerai, and applies to ail national banlcing 
associations, quœre. 

Geniral Nat. Bank v. Riéhland HTat. Bank of Mansfidd, 52 How. 
Pr. (N. y.) 136. 

3. Pleadiko — Wbongful PROSBcuTioif OF CiviIj Action— Malicb.—Id 

an action to recover damages for the wrongfu] bringing of a civil 
action, the pétition must allège that such action was brought mali- 
ciously. 
Stewart v. Sonnéborn, 98 TJ. S. 187. 

4. Samb — MAiiicious Prosbcution op Civn, Action — Tetikotation of 

Action. — The pétition in such action must also allège that the action, 
the bringing of which is complained of , has been terminated. 
8tewa/rt v. Sonneèorn, 98 TJ. S. 187. 

5. Baihe — BAME—SAîrE— Attachment.— And this rule is not changed by 

the fact that the pétition allèges, as the cause of action, the malicioua 
issuing of an attachment, if the action in which it is issued and tha 
attachment proceedings rest upon the same grounds, and must be de- 
termined together. 

♦Reported by Messrs. Florien Glauque and J. 0. Harper, of the Cincin- 
nati bar. 
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6. JuRisDiCTioN— AcTioKs AOAiçfST NATIONAL Baitks. — Whether an ac- 

tion against a national banliing association can be brought only in 
the fédéral court within the district, or in a state court within the 
county or city in wliioh it is located, quœre. 

Cadle V. Traey, 11 Blatchf. 101. 

Cracker v. Marine Nat. Bank, 101 Mass. 240. 

7. Pkacticb— Amendmbnt. — TJnder what circumstances leave to uncnd 

will be ref used. 

On motion to discharge attachment and demurrer to péti- 
tion. 

E. P. Bradstreet, for plaintiff. 

W. H. Mackoy, for défendant. 

Swing, D. J. The action in this case •waa origînally 
brought by the plaintiff in the court of common pleas of 
Hamilton county, Ohio, and was, upon pétition of the défend- 
ant, removed into this court. 

The pétition in substance allèges that the plaintiff was lia- 
ble to the défendant as accommodation indorser for A. M. 
Leathers; that Leathers went into bankruptcy, and by an 
agreement with the défendant, upon certain considération, one 
year's further time from June 5, 1878, was given plaintiff to 
pay the same ; that in violation of the agreement the défend- 
ant, on the eighth day of February, 1879, brought suit in the 
Benton ehancery court of Kentucky against the plaintiff, on 
said acceptance, to reoover from him the unpaid balance 
thereof, viz., $1,939.44, and wantonly and maliciously and 
wrongfuUy caused an attachment to be issued in said action 
against the plaintiff, and caused the same to be levied upon 
the property of the plaintiff lying and being in the city of 
Covington, in the state of Kentucky, and garnished sundry 
people who were indebted to the plaintiff, including the ten- 
ants of the plaintiff's real property in said city. 

Plaintiff says that èaid violation of said contract, and said 
attachment proceedings, hâve greatly injured his crédit and 
standing as a merchant iu this community and elsewhere, and 
v?ill still more interfère -with bis business herein before de- 
scribed, and caused him to be damaged in the sum o' $100,- 
000. He therefore prays judgment for $100,000. 
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Under the statutes of Ohio the plaintiff filed his affidavit, 
Betting forth that he was abolit to sue the défendant to recover 
the sum of $100,000 due him on the contract; that the 
défendant was a foreign corporation, and a non-resident of 
the state of Ohio, and that the Third National Bank of Cincin- 
nati had money and propertjPbelonging to défendant. Upon 
the filing of this affidavit an order of attachment was issued 
and aerved upon thé Third National Bank of Cincinnati, who 
answered that they were indebted to the défendant in the sum 
of $726.22. The attachment was also served upon the Na- 
tional Bank of Commerce of Cincinnati, Ohio, who answered 
that they were indebted to the défendant in the sum of $1,323. 
A Bummons was also issued, and returned that the défendant 
was not found. 

After the removal of the case into this court the défendant 
filed his motion to discharge the attachment for the following 
reasons : (1 .) That the défendant is a foreign corporation, and 
a non-resident of the state of Ohio, and a résident and citizen of 
the state of Kentucky, and the claim does not arise upon con- 
tract, judgment, or decree, nor is it for causing death by a 
wrongful or négligent act. (2.) Because the attachment was 
issued contrary to the law in such case made and provided. 
The statutes of Ohio provide, (section 5521 :) "In a civil 
action for the recovery of money the plaintiff may, at or after 
the commencement thereof, hâve an attachment against the 
property of the défendant upon the grounds hereinafter stated : 
First, when the défendant, or one of the several défendants, is a 
foreign corporation, or a non-resident of this state." And the 
latter clause of the section provides: "But an attachment 
shall not be granted on the ground that the défendant is a 
foreign corporation or a non-resident of this state for any 
claim other than a debt or demand arising upon contract, 
judgment, or decree, or for causing death by a négligent or 
wrongful act." The défendant in this case is a foreign cor- 
poration, and a non-resident of the state, and the sufficiency 
of the first reason assîgned for the discharge of the attach- 
ment rests upon the character of the claim upon which this 
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actioïi is instituted. The pétition allèges that there was â 
contract of forbearance to bring suit for one year on a 
claim against plaintiff, and that, in violation of the contract, 
défendant brought suit, and wantonly and maliciously and 
wrongfully caused an attachment to' be issued in the action,, 
■which was levied upon the property ; that said violation of 
said contract and said attachment proceedings hâve very 
greatly injured his crédit and standing, whereby be has been 
damaged. 

The affidavit for an attachment says plaintiff's claim ia 
upon a contract, and the learned counsel in his brief says 
that the action arises upon a contract, viz., for the violation 
of a contract; but I confess that I hâve had great difficulty in 
determining from the pétition the précise character of tMa 
action — whether it is an action for the violation of the con- 
tract of extension by the bringing of that suit, or whether it 
is an action for wantonly, maliciously, and wrongfully issu- 
ing an attachment in the suit thus brought ; whether the allé- 
gation in regard to the attachment is to be treated as simply 
an incident connected with the bringing of the suit, or whether 
the wrongful issuing of the attachment is the real cause of 
action. If the former, then the question arises whether the 
case made by the pétition, in that respect would be for a 
claim upon a contract such as is contemplated by the clause 
of the statute referred to, which authorizes an attachment to 
issue. If it be an action for wrongfully issuing an attach- 
ment, it is very clear that no attachment could issue, for it 
would not be a claim for a debt or demand arising upon con- 
tract. 

I bave been somewhat at a loss to détermine whether the 
action is the one or the other ; but upon a fuU examination 
of the pétition I bave determined that it is not an action for 
a debt or demand arising upon contract, such as is contem- 
plated by the statuts of Ohio, and that, therefore, no attach- 
ment could hâve legally issued against the défendant, who is 
a foreign corporation. It is, however, provided by section 
5242 of the Statutes of the United States that no attachment 
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shaU be issued against a national banking association bj a 
state court before final judgment. But it is contended by 
the learned counsel for plaintifif that this provision is intended 
to apply to such associations as were in insolvency, and being 
wound up. In Central Nat. Bank v. Bichland Nat. Bank of 
Mansfield, 52 How. (N. Y.) 136, it was held that the provision 
was gênerai, and applied to ail national banking associations. 
But whether this be the correct construction it is not neces- 
sary now to détermine, for, under the statutes of Ohio, and 
for the reasons already assigned, the attachaient was issued 
without authority of law, and must, therefore, be discharged. 

To the pétition the défendant bas filed a gênerai demurrer, 
stating as a cause therefor that the pétition does not contain 
facts sufficient to oonstitute a cause of action. The détermi- 
nation of this demurrer must dépend upon the cause of action 
as made by the allégations of the pétition. If the pétition be 
regarded as setting forth as the cause of action the violation 
of the agreement between plaintiflF and défendant for an exten- 
sion of time to plaintiff upon his liability as an indorser by 
the bringing of an action before^the lapse of the time for which 
plaintiff claims that his liability was extended, then the plain- 
tiff has no cause of action unless he should allège that such 
suit was brought maliciously. In the absence of malice no 
damages can be recovered by a défendant who has defeated a 
plaintiff in a civil suit, as, in the eye of the law, the costs 
recovered by the défendant in the civil suit will compensate 
him. Stewart v. Sonneborn, 98 U. S. 187. On the other 
hand, if this action be considered, as the court has already 
treated it in disposing of the motion, as an action for wrong- 
fully and maliciously suing out an attaohment, then the plain- 
tiff hère cannot maintain his action, as he fails to allège that 
the proceedings began against him wrongfuUy, and mali- 
ciously bave corne to end. 

It is true that if the attachment can be discharged without 
regard to the cause of action, then, upon the discharge of the 
attachment, the plaintiff might maintain an action for wrong- 
fnlly and maliciously suing out an attachment. Thus, in thô 
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cases reported in 9 Ohio Eep. 103, 104, {Tomlinson v. War. 
fier,) and 8 Ohio State Eep. 548, (Fortman v. Bottser and 
Webb V. Moler,) the attachments were predicated npon facts 
independent of and not conneoted with the cause of action 
stated in the pétition, and the truth or falsity of which could 
be detormined irrespective of the cause of action, so that in 
both cases the attachments could hâve been discharged, and 
stillthe plaintiffs might hâve been entitledto judgments upon 
the claims asserted by them. In this case, however, it is not 
denied that the plaintiff was a non-resident of Kentucky, and 
if the bank had a cause of action against McCracken, then 
McCracken, being a non-resident of Kentucky, the bank had 
the right, under the laws of Kentucky, upon the commence- 
ment of its action in Kentucky against McCracken, to attach 
his property in that state. 

Whether, therefore, such attachment of McOraeken's prop- 
erty in Kentucky was wrongful or not cannot be determined 
until it be determined whether the bank had a cause of action 
against McCracken. 

The plaintiff having failed to allège that the action in Ken- 
tucky has comé to an end, the demurrer of the défendant to 
the pétition must be sustained. This point has already been 
decided in the case of Stewart v, Sonneborn, 98 U. S. 187, 
cited and relied upon by counsel for défendant. 

There is another question which bas presented itself to the 
court, in the examination of this caae, which was not argued 
by counsel in the briefs filed by them, namely, whether thè 
court has jurisdiction over this case. In the cases of Cadle, 
Jr., V. Tracy, 11 Blatchf. ICI, and of Cracker v. Marine Nat. 
Bank of N. Y. City, 101 Mass. 240, in which section 57 of 
the act of June 3, 1864, was eonsti-ued, it was held that a 
national banking association could be sued only in the fédéral 
court within the district in which such association may be 
established, or in a state court in the county or city in which 
such association was located. 

Whether the law in regard to suits against national banks 
has been changed by subséquent législation so that the cases 
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referred to would no longer be applicable, thîs court bas net 
considered, inasmucb as ît is not necessary to a complète 
détermination of the questions now before the court in tbis 
case, tbe ground first stated being sufficient to sustain the 
demurrer. 

Baxteb, 0. J., concurred. 



Upon an application by the plaintiflF for leave to amend hîs 
pétition — 

Baxtee, C. J., said : In the argument it was admitted by 
counsel for plaintiff that the action, the bringing of which is 
complained of in the pétition, bas not been terminated. From 
the facts admitted, it appears that the plaintiff cannot so 
amend as to présent a cause of action. We regard the action 
as extremely vindictive in its character. The suit against 
McCracken in Kentucky was for the sum only of $1,900; it 
•was not alleged that an excessive amount of property had been 
attached. The attorney for McCracken had just stated, in 
answer to a question by the court, that his client was worth 
$50,000 over and above his indebtedness, and we cannot 
understand how it was possible, under such circumstances, 
for the plaintiff, McCracken, to bave sustained damage in a 
sum twice as great as his entire wealth. We will, tberefore, 
overrule the motion for leave to amend, and direct a judgment 
to be entered fQr the défendant. 
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Fabmers' Nat. Bank ob" GreenviliiH, Ohio, ». Gbeen and 

others.* 

{Circuit Court, 8. S. 0M>. December 3, 1880.) 

1. JlTEUSDICïION OF PeOBATB COURTS IN OHIO— PROCEBDIKaS TO BSUL 

Real Estate for thb Patment dp Dkbts. — Probate courts in Ohio, 
in a proceeding by an administrator to sell real estate for the pay- 
ment of debts, hâve jurisdiction to ascertain and adjust the liens 
thereon, settle priorities amoug lienholders, and apply the proceeds 
of sale in satisfaction thereof, in the same manner and to the same 
estent as a court of equity might in like proceedings. 

2. Same — Estoppel — Parties.— Its flndings and jùdgments in such pro- 

ceedings are conclusive agàinst the parties thereto, and it is imma- 
terial as to their eflect whether such parties shall appear and answer 
to the issues and claims made or not, or whether such claims or issues 
be presented in the pétition, or in the other pleadings in the cause. 

On demurrer to the first defence in the answer, 

Knox é Anderson, for plaintiff. 

Bateman d Harper, for défendant. 

Baxter, C. J., [orally.) It seems that Francis Waring, 
who was the husband and intestate of E. J. Waring, the ad- 
ministratrix now before the court, gave a note for $2,000 to 
the plaintiff for money borrowed; and James A. Kies and 
John W. Green were his sureties for the payment of said note, 
and upoû that note the présent suit is brought. For the pro- 
tection of thèse sureties Waring executed a mortgage upon 
his real estate to indemnify them against their liability as 
sureties. Upon the death of the principal the administratrix 
filed a pétition in the probate court of Drake county, Ohio, 
for the payment of debts, prayipg for a sale of the land of said 
Francis Waring, in which she made Eies and Green, the sure- 
ties, together with the bank, parties, and askèd that the amount 
of the lien be ascertained and declared, and that the land be 
sold to the end that she might hâve the benefit of the surplus 
remaining after paying the note. The court heard the case 
with ail thèse parties before it, and ascertained and decreed 
that the only amount due on the note for $2,000 was $748.49. 

*Reported by Florien Glauque and J, C. Harper, of the Cincinnati bar. 
v.4,no,7— 39 
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Thèse securities plead that state of facts, and say that that 
is an adjudication which déclares and fixes the amount 
which they are entitled to pay ; that they hâve a lien for that 
amount, and no more ; and that the bank, the plaintiff in this 
case, being a party before the probate court, is bound by that 
finding, and is estopped from demanding anything further 
from thèse défendants, the sureties. 

The validity of that pka dépends upon the peculiar lawa 
of Ohio. It is claimed by the bank that it is not an estop- 
pel, because theré was no issue made up between the bank 
and the other parties ; that it was a controversy between the 
administra trix and the sureties upon the note ; and that they 
connot be estopped, because they made no issue, and were 
not, in fact, necessary parties to that proceeding. Independ- 
ently of the statute of Ohio, conferring jurisdiction on the 
probate court, the proceeding must hâve been one in equity. 
Mrs. Waring would hâve had a right to hâve gone into a court 
of charcery and stated to the court that a mortgage had been 
executed in favor of thèse parties to indemnify them against 
the paymeut of the $2,000 note; that ail but $748.49 had 
been paid, and that their lien, theref ore, was only against the 
payment of this balance, and that she wanted the equities 
and rights of thèse parties adjusted; and she could hâve 
brought in the bank before the court, and the court could 
hâve taken, and ought to hâve taken, jurisdiction and cogni- 
zance of the matter, and proceeded to hear and détermine 
and fix and adjudicate the balance due upon the note, and 
give a decree to that effect which would hâve been binding 
upon the parties. 

This idea that, because they did not make an issue, they 
are not bound by that adjudication, is not in our opinion 
maintainable. Any one of a number of distributees may file 
a bill against an administrator for an account. He is bound to 
make ail the distributees parties. If they do not join him in 
the prosecution of the suit, he must make them défendants. 
They are in that way brought before the court. They niay 
interpose no defence, and possibly make no answer or take 
no active part in the proceedings; and on an issue made 
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between a plaintiff, as one of the number of distributees, and 
an exécuter, for an account, an account is had and confirmed 
by the court, it would, as a matter of course, bind ail the leg- 
atees or distributees, and no one could afterwards bring 
a suit, and ask to bave an accounting in bis own favor, upon 
the ground tbat he was merely made a party défendant, and 
took no active part in the suit. 

The jurisdiction of the probate court in this particular 
is as broad as that of a chancery court. In law persons are 
compelled to take definite positions either as plaintiffs or 
défendants, but in equity they may be assigned to any posi- 
tion. There may be 10 or 20 interested in the prosecution of 
a suit, but only one of them willing to assume the responsibil- 
ity bî commencing an action. He cannot force those who are 
interested in common with him to become parties plaintiff, 
and he is compelled, if they refuse to become parties plain- 
tiff, to make them parties défendant, which he does, and 
brings them before the court, and they, being parties before 
the court, hâve a right to take exception to the finding of the 
court, and take the ordinary remedy for reviewing and re- 
versing. 

The statute of Ohio, relating to the sale of real estate for 
the payment of debts and distribution of prooeeds, provides : 
"The probate court, or court of common pleas, in which such 
action may be pending, shall bave fuU power to détermine 
the equities betweén the parties, and the priorities of lien of 
the several lienholders on said real estate, and to order a 
distribution of the money arising from the sale of such real 
estate, aecording to the respective equities and priorities of 
lien, as found by the court." Ohio Eev. St. 1880, § 6145. 

This statute gives the probate court the same power which 
a court of chancery would bave, and the plaintiff, the admin- 
istratrix of the estate, had a right to hâve the court ascertain 
the amount due upon the note, and to bave tbat fixed and 
adjudicated; and the court having power to décide and déter- 
mine ail the equities between the parties, and to détermine 
the priorities of liens, the judgment of the probate court in thàt 
case finding that there was only a balancé of $748.49 due upoin' 



612 FEDEBAti BEFOBIEB. 

the note instead of the full face of it, and that Green the Ries 
the sureties, only had a lien to that estent, and ordering a 
sale of the property, and an appropriation of the money upon 
that basis, in a suit in which the bank was a party, and from 
which no appeal was taken, would be conclusive. The plea 
is t'aerefore a good one, and the demurrer is overuled. 



Pabmbes' Nat. Bank of Poetsmotjth, Ohio, v. Hannan, 
Adm'r, etc.* 

{Oirouit Court, D. Ohio. November 24, 1880.) 

1. CONTHACT — CONBTBUCTIOIf — ACTION AT Law — SUBROGATION'.— ThO 

stockholders of the Boone Mining & Manufaoturing Company 
entered into thefoUowingagreement: "We * * hereby mutually 
agrée with each other that they will each be responsible in mutual 
degree for ail paper negotiàted hy the agent of the company for the 
use and beneflt of the company; and should any paper so negotiàted 
by the agent with the individual indorsement of one member be 
unprotected by the officiai agent by reason of want of funds, tlien, iu 
suoh case, the parties to this agreement be each and severally bound 
for the payment of such paper in mutual proportions; and this agree- 
ment shall continue in force until the payment of ail such claims hâve 
been made." In an action upon this contract by the holder of the 
paper of such company, indorsed by one of the parties to said agree- 
ment, against another one of the parties to said agreement, (both the 
corporation and the indorser being insolvent,) Jield, that this agree- 
ment was a contract between the shareholders, and that a holder of 
the paper of the company could not maintain an action at law against 
the parties thereto. Hia remedy was by a suit in equity to be substi- 
tuted to the rights of the indorser. 

2. PiBADiNG — Bill m Chancert— Action at Law.— What allégations 

and circumatances show the pétition to be for an action at law, and 
not a bill in chancery, decided. 

On demurrer to the amended pétition. The facts appear 
in the opinion. 

Coppock é Coppock anà. Stcdh â Kittredge, for plaintiff. 
E. A. Guthrie, for défendant. 

•Beported by Messrs. Florien Qiauque and J. 0. Harper, of the Cinoîa- 
nati bar. 
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Baxtee, C. J., (orally.) ^ In this case the stockhoIderB of the 
Boone Mining & Manufacturing Company, on the twèûty-firôt 
day of February, 1871, entered into an agreement between 
themselves, -whioh la as foUows : 

"Cincinnati, February 21, 1871. 
"We, the undersigned, sharehplders of the capital stock of 
the Bpone Mining & Manufacturing Company, hereby mutu- 
ally agrée with each other that they will each be responsible 
in mutual degree for ail paper negotiated by the agent of the 
Company for the use and benefit of the companyj and should 
any paper so negotiated by the agent with his individual in- 
dorsement of one member be unprotected by the officiai agent 
by reason of want of funds, then, in such case, the. parties 
to this agreement be each and severally bound for the pay- 
ment of such paper in mutual proportions ; and this agree- 
ment shall continue in force ùntil thê payment of ail such 
claims hâve been made. 

"J. H. GUTHEIE. 

• "J. E. Wtnne, 

"M. F. Thompson. ' ' 
"John Wynnb. 
"D. M. Davis. 
"J. & C. Eeakert. 
"J. W. G. Staokpole.* 

It seema that one of the parties to this agreement and a 
shareholder of the corporation indorsed a note of the corpo- 
ration, and that note was negotiated for value to the plaintif! 
in the suit. The corporation and also this indorser hâve 
failed, and the holder of this paper seeks to hâve redresa 
against one of the parties to this contract. We entertain 
the opinion that this contract between thèse shareholders is 
a contract between themselves ; that it was not made to apply 
to this plaintiff, and that while he may go into a court of 
chancery, and hâve relief over against the several parties 
to the contract, — ^in other words, enforce the rights whieh 
the party who indorsed the paper is entitled to, and be sub- 
stituted to the rights of that party, and compel the payment 
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of their proportionate ehare of this note, — no snch rîgîit 
exista at law; tbat the holder of this paper cannot sue ths 
parties to this contract at law. 

That brings up the question -whether this is an action at 
law or a bill in chancery. The pétition begins : "The said 
plaintiff, the Parmers' National Bank of Portsmouth, Ohio, 
states to the court, by way of amended pétition, that it is a 
natibnal banking association^* etc., etc., and goes on and 
states the facts, and it avers that by reason of thèse faots the 
défendant became indebted to the plaintiff, treating it as a 
paper upon which they could properly sue, and that they had 
direct légal rights under it and not équitable ; and the con- 
clusion is a prayer for judgment; and we notice, upon the 
original pétition, that the plaintiff alao took the same view of 
it, for he says: "Issue summons; civil action for money 
only; amount claimed, $5,320." 

We cannot corne to any other conclusion than this is an 
action at law, and that an action at law upon this state of 
facts cannot be sustained. The demurrer will be sustained, 
and the pétition dismissed. 



DwiGHT and another t>. Merritt. 

{Circuit Court, S. D. Nffu> York. , 1880.) 

L BuMMONS. — In the United States courts a summons must Issue from the 
court, and be signed by the clerk, and sealed with the seal of the 
court. 
Peasïee v. Eaierstro, 16 Blatchf . 472. 
S. Amendment. — In those courts a summons cannot be amended bv the 
. subséquent addition of the signature of the cler^ and the seal of the 
court. 
feaalee v. Ealerttro, supra. 

Motion to Set Aside Summons, 
Thomas J. Rush, for plaintîffs. 
Stewart L. Woodford, Dist. Att'y, for défendant. 
Blatchfoed, C. J. In thia case an attempt bas been made 
to commence a suit at common law, in thia court, by serving 
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on the défendant a paper purporting to be a sumtnons, in the 
form prescribed by the statute of New York for commencing 
a civil action. It is signed by the plaintiffs' attorney, but is 
not under the seal of the court, nor is it signed by the clerk 
of the court. Section 911 of the Eevised Statutes of the 
United States provides that "ail writs and processes issuing 
from the courts of the United States shall be under the seal 
of the court from which they issue, and shall be signed by the 
clerk thereof." A summons, or notice to the défendant, for 
the eommencement of a suit^ is certainly proeess, quite as 
niueh as a capias or a subpœna to appear and answer is pro- 
eess. The statute intends that ail proeess shall issue from 
the court, where such proeess is to be held to be the action of 
the court, and that the évidence that it issues from the court 
and is the action of the court shall be the seal of the court 
and the signature of the clerk. It is clear that a signature 
by the plaintiffs' attorney, without a seal, and an issuing from 
the oiEce of such attorney, cannot be substituted. There is 
nothing in the provisions of section 914 of the Eeviséd Stat- 
utes as to the conformity in praetice, pleadings, and forma 
and modes of proceeding in civil causes, other than equity 
and admiralty causes in the courts of the United States, to 
the praetice, pleadings, and forms and modes of proceeding 
in like causes in the state courts, which abrogates the pro- 
visions of section 911. The two nlust be so construed as to 
stand together. 

The question hère presented "was decided by the circuit 
court for the northern district of Nev? York in Peaslee v. 
Haberstro, 15 Blatchf. 472, where it was held that the sum- 
mons must be signed by the clerk and be under the seal of 
the court, and that section 911 is not inconsistent with or 
repealed by section 914. The principle of that décision 
bas been generally adopted in applying section 914 to the 
praetice of the fédéral courts in suits at common law. That 
principle is that where congress bas, by statute, pointed ont 
a spécifie course of procédure, or bas legislated generally 
upon thesubject-matter embraced or involved in the proceed- 
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ing Boaglit to he pursued, such législation musfc be followed, 
althougii opposed to the forma and modes of proeeeding pre- 
vailing in the state courts, and established by state statutes. 
Easton v. Hoclgcs, 7 Biss. 324; Beardsley y.Littell, 14 Blatohf. 
102. 

The défendant moves to set aside the summons, bqcause of 
the foregoing defects, before appearing generally in the suit; 
and the plaintiffs ask to be allowed to amend the Bummons, 
nunc pro tune, by having the seal and signature added. It la 
alleged that the statute of limitations would be a bar to a new 
suit. Power to amend the process is said to be given by 
sections 948 and 954. That power is power to amend a 
defect in process, and power to amend a want of form in 
process. But there must first be a process to be amended. 
There must be something to amend, and to amend by. This 
paper is no process. The process which can be amended, 
under the power conferred, is process issuing from the court. 
This paper never issued from the court. If it had in fact 
issued from the court and was signed by the clerk, but had 
no seal, or had a seal but was unsigned, what it had might, 
perhaps, be accepted as showing that it issued from the court, 
and the lacking particular might be supplied. In Peaslee v. 
Haberstro it is said : "If the summons in this case had been 
sigued by the clerk, it could be amended as regards the seal. 
As it is, there is no summons in the nature of process known 
to this court." In that case there was no seal and no signa- 
ture of the clerk, and the summons was set aside. 

The motion of the défendant is granted, and the motion of 
the plaintiffs is denied. 
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Maokat, Adminîstratrix, etc. ». Central E. Co. 
{Cireuit Court, 8. D. New Torh. November 8, 1880.) 

1. Administration— Power to Sue— Law oi" roiîEiGN State. — An ad- 
ministrator in one state cannot recover damages for the benefit of the 
■widow and next of kin in the courts and under the authority of a stat- 
ute of another state. 
Biehardaon v. N. Y, Central,: R. Ço. 98 Mass. 85. 
Woodward v. Michigan Southern, etc., B. Oo. 10 Ohio St. 121. 

Shipman, D. J. The complaint in this case allèges that on 
April 23, 1874, Louisa S. Mackay died, and subsequently let- 
ters of administration upon her estate were duly granted to 
the plaintiff, a résident of the city of New York, by the sur- 
rogate of the county of New York; that the plaintiff duly 
qualified and entered upon thé discharge of the duties of said 
office; that the défendants are a corporation created under 
the laws of the state of New Jersey, and are eommon carriers 
of passengers between the cities of New York and Jersey City, 
and on April 23, 1874, received Louisa S. Mackay, in New York, 
into one of their ferry-boats as a passenger, to be transported 
to Jersey City, and so unskilfuUy conducted themselves that in 
conséquence of their négligence she fell between the end of 
the boat and the pier, at Jersey City, and was drowned. The 
complaint further allèges that by an act of the législature of 
New Jersey, passed March 3, 1848, it was provided: "(1.) 
Whenever the death of a person shall be caused by wrongful 
act, neglect, or default, and the act, neglect, or default is such 
as would, if death had not ensued, hâve entitled the party 
injured to maintain an action and recover damages in respect 
thereof, then, and in every such case, the person who, and 
the corporation which, would hâve been liable if death had 
not ensued, shall be liable to an action for damages, notwith- 
standing the death of the person injured, and although the 
death shall hâve been caused under such circumstances as 
amoiint in law to a felony. (2.) Every such action shallbe 
brought by and in the names of the personal représentatives 
of such deceased person, and the amount recovered in every 
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such action shall be for the exclusive benefit of the widow and 
next of kin of such deceased person, and sball be distributed 
to sucb widow and next of kin in the proportions provided b}' 
law in relation to the distribution of personal property by per- 
Bons dying intestate; and in every such action the Jury may 
give such damages as they shall deem fair and just, with 
référence to the pecuniary injury resulting from such death 
to the wife and next of kin of such deceased person : provided, 
that every such action shall be eommenced within 12 calendar 
moutbs after the death of such deceased person." 

After the jury was empanelled, and before any évidence 
was taken, the défendants moved to dismiss the complaint, 
because the plaintiff, an administrairix in the state of New 
York, and appointed solely under its laws, bas no power or 
authority, by virtue of the statute of the state of New Jersey, 
to sue for and recover damages for the death of the intestate 
— a question which, itwas conceded by the plaintiff, is clearly 
presented upon the pleadings. It is manifeat that the right of 
an administrator to recover for the pecuniary injuries result- 
ing from the death of the intestate to the widow and next of 
kin is unknown to the common law, and exists only by stat- 
ute. It bas been held that such a statute bas no extraterri- 
torial force, and that no recovery can be had thereon for an 
injury which was committed beyond the limit of the state by 
whose législature the statute was enacted. Whitford v. Pan- 
ama R. Co. 23 N. Y. 465; Beach v. Bay State Co. 30 Barb. 
433. 

The alleged injury in this case was received in New Jersey, 
and the question which arises is whether a New York admin- 
istrator can, by virtue of the appointment of the surrogate of 
the county of New York, recover the damages which a per- 
sonal représentative is authorized to sue for and obtain for 
the benefit of the widow and next of kin by the statute of the 
state of New Jersey, and not by the laws of the state of New 
York. An administrator takes his title by force of the local 
law and the grant of administration. Marcy v. Marcy, 32 
Conn. 308. 

A New York administrator exists by virtue of his appoint- 
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ment under thé laws of tbat state, and his powers and duties 
are prescribed by its statutes. Another state oannot impose 
upon him liabilities, obligations, or duties différent from those 
which the laws of New York impose, for he takes upon him- 
self Buch obligations only as the laws of the state which ap- 
pointed him create, Neither can the statutes of another state 
impart to the New York administrator powers which the New 
York statutes do not confer. He is the création of the local 
law, and, until additional authority is derived by virtue of an 
additional appointment, he has only the power which the 
local law confërs. 

The right which the plaintiff is supposed to hâve received 
by the statute of New Jersey is not a right to any property 
which are the assets of the deceased, or of her estate, but is 
a right to sue as trustée of a fund which may be obtained for 
the next of kin, — a position in which she is not placed by the 
law under which she was appointed. In order to exécute such 
a trust the trusteeship must bave been conferred, and the 
only title which the plaintiff has acquired to this trusteeship 
is by virtue of her appointment as administratrix by the sur-, 
rogate under the laws of New York. Its laws do not confer 
upon the représentatives of deceased persons any power to 
obtain damages for injuries resulting in death which the 
deceased received in another state. This question has been 
considered by the suprême courts of Massachusetts and of Ohio. 
In Richardsonv. N. Y. Central R. Co. 98 Mass. 85, a Massa- 
chusetts administratrix sued a New York corporation for dam- 
ages, by reason of the death of the plaintiff 's intestate through 
the négligence of the défendants in New York. The right to 
sue was founded upon a New York statute which is very sim- 
ilar to the New Jersey statute. The court say : "The plaintiff 
is the administratrix, appointed under the law of Massachu* 
setts. Her right to sue in this commonwealth in her repré- 
sentative capaeity is upon causes of action which acorued to 
the intestate, or which grow ont of his rights of property or 
those of his creditors. The remedy which the statutes of New 
York give to the pérsonal représentatives of the deceased, as 
trustées of a right of property in the widow and next of kin, 
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Is not of such a nature that it can be imparted;to a Massa- 
chusetts executor or adrainistrator virtute offiài, so as to give 
him the right to sue in our courts, and to transmit the right 
cf action from one person to another in connection with the 
représentative of the deeeased. The only construction -which 
the statute can receive is that it confers certain new and pe- 
culiar powers upon the personal représentative in New York. 
A succession in the right of action, not existing by the com- 
mon law, cannot be presdribed by the laws of one state to the 
tribunals of another." To the same effect is the décision in 
Woodward v. Michigan Southern, etc., B, Co. 10 Ohio St. 121. 
The oomplaint is dismissed. 



TiEENAH ». BOOTH. 

(Oireuit Court, N. D. lUinoM. Octobcr 13, 1880.) 

1, 'WeitopiErrob — SnPBBsEDBAs.^The fact that a citation wa» not 
prqsented, to and signçd by a jndge within 60 daysiafter the entry qf 
judgment, will not necessarily prevent a writ of error from operating 
as a supersedeaa. 

Motion for Writ of Possession. 

George é William Burry, for motion, cited Sa^e v. R. Co. 
93 U. S, 417; Kitchen v- Bàndolph, Id. 86; City of Wash- 
ington Y. Denison, 6 Wall. 496; Stockton v. Bisliop, 2 How. 
74; Rubhcr Co. v. Goodyear^ 6 Vf ail. 166; Silver v. Ladd, 
6 Wall. 440; Palmer v. Donner, 7 Wall. 541; U. S. v. Hodge, 

3 How. 534; Bacon v. Hart, 1 Black, 38; U. S. v. Ctirry, 
6 How. 113; Hogan v. Ross, 11 How. 297; Feret v. Hill, 15 
Common Bench, 207 ; Conkling's Treatise, 671. 

Needham é Miller, for défendant, cited Sage v. R. Co. 96 
U. S. 712; Carroll v. Dorsey, 20 How. 207; U. S. v. Yates, 
6 How. 605; Alviso v. U. S. 5 Wall. 824; U. S. v. Gomez, 1 
Wall. 701 ; Bangs v. R. Co. 23 How, 1 ; Davison v. Lanier, 

4 Wall. 447; Barton v. Forsyth, 5 Wall. 190; Villaboes v. U. 
S. 6 How. 89, 91. 
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Drummond, C. J. In thîs case a judgment was rendered 
by this court in favor of the plaintiff, m an action of eject- 
ment, on the thirteenth day of Deceniber, 1879, and within the 
proper time a bond was filed by the défendant, with security 
approved by the court, in an amount Bufficient to make it a 
supersedeas. A writ of error was seasonably sued out, and ft 
copy was also left in the clerk's office for the opposite party, 
in conformity with the statute. In ail respects, therefore, 
the necessary steps were taken by the défendant to make the 
writ of error a supersedeas, unless one is lacking, viz. : because 
the citation was not signed by the judge until the fourth day 
of September, A. D. 1880. The practice does not seem to 
be uniform in the varions circuits courts of the United States 
as to the manner of making a writ of error a supersedeas by 
the action of the court. It seems to be conceded that it is not 
necessary, provided everything has been done required by the 
statute, for a court or the judge to make an order that the 
writ of error is a supersedeas. It becomes so per se upon 
cbmpliance with the statute. The practice in thîs circuit haa 
usually béen to treat a writ of error, upon the exécution and 
àpproval of a sufficient bond and the issue of the citation, 
as a supersedeas without any express order of the court or 
judge.. It is generally understood, bétween parties and by the 
court, whether the bond that is offered, (being sufficient in 
amount and the security adéquate,} is intended and does 
operate as a supersedeas. If tfaat is so understood by the 
counsel and the court, no application is made for an exécu- 
tion or a writ of possession, as the case may be ; and there- 
fore no order is generally entered in such cases. At the same 
time, the practice has been occasionally for counsel to ask that 
a spécial order shall be entered by the court or judge declar- 
ing the writ of error a supersedeas, and when so desired the 
order has been made. The language of the statute is, (section 
1000 :) "Every justice or judge signing a citation on any writ of 
error shall * * * take good and sufficient security that the 
plaintiff in error or the appellant shall prosecute his writ or 
appeal to effect." Undoubtedly the gênerai rule is that the 
eigning the citation and taking the security are simultaneous 
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acts. The statute seems to imply that they are, and to im- 
pose as a duty on the judge, when he signa the citation, that 
he shall then take good and Bufficient security. In practice 
the citation is usually prepared by the counsel and presented 
to the judge for his signature. In faet, it may be stated, I 
think, that this is the universal practice. In conséquence of 
this, and because no citation was presented to the judge 
for signature, none -was signed in this case, and it -was not 
until the fourth day of September, 1880, when it 'vras ascer- 
tained that no citation had ever been actually signed or 
served, that the citation was presented to the judge for his 
signature, which was then affixed. The writ of error was 
returnable to the first day of the présent October term, and 
the citation was issued and served on the plaintiff to appear 
on the first day of the October term of the suprême court tox 
this year, to answer the writ of error. 

It will be seen from this statement that if the plaintiff is 
entitled to a writ of possession in this case, it will be in con- 
séquence of the technicality of a citation not having been 
prepared and presented to the judge and signed within 60 
days after the judgment was entered. I do not feel inclined 
to sustain a technicality of this kind under the facts of this 
case. Undoubtedly it is compétent for the suprême court to 
grant a supersedeas, even where none bas been allowed by the 
circuit court. But hère ail that was necessary to make the 
surpersedeas effectuai was the citation and signature of the 
judge within 60 days after the judgment was rendered. It 
seems to me, for ail practical purposes, the plaintiff having 
been served with a citation before the October term of the 
suprême court, and notice thus being brought home to him 
of the writ of error and of the term to which it was return- 
able, and a bond having been executed, which was treated 
by the court as a supersedeas bond, it is sufEcient to entitle 
the défendant to take the judgment of the suprême court 
upon the merits of the case itself, before the plaintiff can 
cail on this court for a writ of possession. At any rate, if it 
bè a matter of doubt, I prefer to take this view of the case 
in order that the plaintiff may avail himself of any error, if 
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any has been committed by this court, and také thé opinion 
of the suprême court upon the question. If that court, upon 
proper application, shall be of opinion that under the facts 
in this case the plaintiff is entitled to a writ of possession, 
this court will follow that ruling without any order being 
made, and upon being informe d that the suprême court has 
made such ruling. 



Norton, Assignée, v. Billings and others. 
(Oireuit Court, JT. J). lUinoit. November 27, 1880.) 

1. Vbndbb — Fhaud — Pruia Facib Ettoenoe. — A 'sale by a retaîl mer- 

chant of bis whole stock, vithin the period lùnited by the bankrupt 
act, is prima facie évidence of fraud against the vendee. 

2. Samb — Considération — Presumption. — Such presumption caanot be 

overthrown by proof that the full value of the property was paid in 
ignorance of the insolvency of the vendor. 
Walbrun v. Baibitt, 16 Wall. 677. 

3. Bame— Fhaud — FrEsuMPrioN. — Such presumption can only be over- 

come by proof on the part of the vendee that he took the proper steps 
to flnd out the pecuniary condition of the vendor. 
Waibrun v. Babbitt, supra. 

4. Same— Evidence. — It is compétent for the vendee to show, however, 

that the insolvent vendor intended in good faith to use the means 
acquired from the sale in the payment of his debts, pro rata, among 
his créditera. 

In Bankruptcy. 

J. W. Ela, for plaintiff. 

Sidney Smith, for défendants. 

DsuMMOND, 0. J. Nowlin & McElwaîn had been for several 
years engaged in business as jewelers in the city of Chicago, 
prior to the spring of 1870, when they became embarrassed, 
and found it necessary to demand an extension from their 
creditors. McElwain accordingly went to New York in May 
of that year, where the firm was indebted to différent mer- 
chants, to the amount of more than $20,000. While therè 
he made a statement of the condition of the affairs of the firmi 
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in Chicago to différent creditors, from whîch statement it 
appeared that the firm had assets to the amount of about 
$39,000, and owed about $23,000. In the statement was 
included the amount of indebtedness in Chicago, vhich was 
set down at about $2,000. Upon the représentations thus 
made to the New York creditors an extension was granted, 
not for the whole time demanded, but so as to relieve the par- 
ties from the necessity of meeting their paper, then about to 
fall due. 

McElwain returned to Chicago, and they eontinued their 
business until the following September, when a gênerai assign- 
ment or sale was made by the firm of ail their stock to Henry 
F. Billings, the principal défendant in this case. In October 
of the same year two of the New York creditors came to Chi- 
cago to inquire into the condition of the firm, and the resuit 
was a pétition in bankruptcy against the firm, and a deoree 
of the court finding that they were bankrupts. 

The évidence shows an inventory was taken of the stock 
of the firm in May, 1 870, amounting to $30,000, and that 
there was an inventory taken with a view of the sale to Bill- 
ings, which amounted to about $17,000. Considérable nego- 
tiations took place between Billings and McElwain before the 
trade was consummated and the assignment made. McEl- 
wain proposed that Billings should buy out Nowlin, the othor 
partner, which proposition was declined by Billings. The 
offer made by Billings, which was finally accepted, was that 
the goods should be invoiced, — recently purebased goods at 
their cost, and goods which had been on hand for some time 
at eurrent priées for goods of like qualities, and the fixtures 
at cost, — and from the amount thus asoertained a discount of 
25 per cent, should be made. The price thus obtained was 
$13,040.58, upon which basis the contract was made, and 
the property turned over to Billings, who immediately had a 
new sign made in his own name and placed over the door, 
and Nowlin & McElwain were retained for a few months to 
assist in carrying on the business. One of the reasons given 
by McElwain for the sale was that the time during which they 
were to be partners had expire d, and that Billings was him- 
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self at that time out of employment, and desîred Bome occu- 
pation, although he had no knowledge of the business in 
whiclî the firm was engaged. A very small sum was paid in 
cash by Billings at the time, and notés were given for the 
balance due, some of which were negotiated by the firm; 
and afterwards a new arrangement took place, by which the 
old notes were taken up, and new ones given, because of the 
amount paid for the lease of the store, which Billings claimed 
was too large. From this sale the firm realized about $10,- 
000, none of which was paid to the New York creditora. 

The évidence shows that the statement made by McElwain 
to his creditora in New York, of the amount of the Chicago 
indebtedness, was not correct; that it largely exceeded the 
amount as stated by him, and it would seem that the pro- 
ceeds of this sale were used in the payment of the Chicago 
indebtedness, and for the living expansés of the members of 
the firm. It should also be stated that there is évidence 
tending to show that McElwain, between the time when he 
obtained the extension from the New York creditora and the 
sale made to Billings, had taken from the stock some watches 
and other articles of jewelry which are not very satisfactorily 
accounted for; but there seems no reason to doubt that Bill- 
ings obtained the amount of the goods inventoried to him at 
the time of the assignment. Neither can there be any doubt, 
under the évidence, that the priée which he agreed to pay was 
the fuU value of the goods. Billings paid the whole of tha 
purchase money, taking up ail the notes which were given by 
him. He, however, did not remain long in the business, but 
disposed of the whole stock in the foUowing spring. McEl- 
wain seems to bave been the man principally concerned in 
ail the transactions which are hère mentioned, Nowlin remain- 
ing passive, or merely assenting, as the facts were commu- 
nicated to him, to what had been done by McElwain. At the 
time the proposition for an extension was made to the New 
York creditors, and at the time the assignment was made to 
Billings, the firm was insolvent. Whatever may bave been 
their expectations in May, there can be no doubt that in Sep- 
tember, when the transfer was made to Billings, they knew of 

v.4r,no.7 — iO 
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their insolvency, and made it for the purpose of giving a 
préférence to some of their creditors, and so, as to them, it 
■was fraudulent under the bankrupt law. The true course for 
them to pursue at the time was either to go into bankruptoy 
voluntarily, or to make an assignment for the beneflt of ail 
their creditors. The testimony of Nowlin is full of admis- 
sions of his knowledge of their insolvency on the first of Sep- 
tember, 1870. At the time Billings made this purchase ho 
seems to hâve been a man of some means. He states that 
he had no knowledge of the insolvency of the firm, nor of 
the extension that was given, and believed that their crédit 
was very good; and the testimony of both Nowlin and McEl- 
wain does not show that Billings had knowledge of their con- 
dition at the time of the sale. 

The question in controversy must, therefore, dépend almost 
exclusively upon the true construction of the bankrupt law, 
as applied to the f acts of the case as heretofore stated. There 
is no difficulty upon any other point than this : Had Billings 
reasonable cause to believe or had he knowledge of the inten- 
tion with which the sale was made to him ? As has been 
stated, there ean be no doubt of the intention of the vendors. 
Ail the acts preceding and subséquent to the sale show that 
intention to hâve been in violation of the bankrupt law. 

This was an assignment of ail the debtor's property. Sec- 
tion 5130, Eev. St. U. S., re-enacting a clause contained in 
section 36 of the original bankrupt law, déclares that if an 
assignment is made of a debtor's property, not in the usual 
and ordinary course of the business of the debtor, it shall be 
prima fade évidence of fraud. This firm was doing a retail 
business in Chicago at the time, and that which ordinarily 
belongs to jewelers. This, having been an assignment of the 
whole stock of the firm, must be considered not made in the 
usual and ordinary course of business, and, therefore, as well 
prima fade évidence of fraud against the vendee as the vend- 
ors. In other words, that f act of itself evidenced fraud to the 
vendee as well as the vendors. If this is correct, then the 
question which was discussed by the counsel as to the effect 
of the amendment of 1874 on the bankrupt law, requiring 
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knowledge on the part of the vendee, inetead of reasonable 
cause ofbelief of the fraudaient intent, cannot arise, because 
if the facts conveyed to Billings the knowledge that it was a 
fraudulent act, then the only way to escape the consequencea 
of that knowledge would be to avoid the language of the 
statute. In other words, to rebut the prima fade case made; 
and the question is -whether that has been done in this case. 

The case of Walbrun v. Bdbhitt, 16 Wall. 577, seems to 
imply that a sale, such as was made in this case, is within 
the meaning of the statute; and the opinion of the court 
déclares that the purchaser cannot overthrow the légal pre- 
Bumption which arises from the fact, by showing that the f ulL 
value of the property was paid in ignorance of the insolvency 
of the vendors. The court déclares that the presumption of 
fraud arising from the unusual nature of such a sale can only 
be overcome by proof on the part of the buyer that he took 
the proper steps to find out the pecuniary condition of the 
seller. "AU reasonable means," the court says, "pursued ia 
good faith, must be used for this purpose." That the trans- 
fer of the whole of the debtor's property is not in the usual 
and ordinary course of business, seems to be sustained by 
numerous authorities, most of which are coUected by Bumj» 
in the notes to section 5128 of the bankrupt law< 

One circumstance ought not to be overlooked in considering 
the effect of this assignment upon Billings, and that is it waa 
hardly supposable that a firm engaged in the business of thi» 
firm would be entirely free from debt. Undoubtedly it would 
bave been compétent for the vendee to show, if such waa tho 
fact, even if he had knowledge of the insolvency of the firm, 
that they intended in good faith to use the means acquired 
from the sale in the payment of their debts, pro rata, among 
their creditors, because the fact that the vendor is insolvent» 
and that is known to the vendee, does not of itself render a 
sale invalid under the bankrupt law. It must appear in addi- 
tion that the assignment or sale was made with a view to 
prevent the property from being distributed under the bank- 
rupt law, or to defeat or impair its provisions, or that the 
assignment was made in fraud of the law. 
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The prima facîe caBèmade agaînst the ven3ee hère cannot 
be said to hâve been met by any évidence which, fairly con- 
Bidered, rebuts the pi'esumptiôn made by tbe law. It may be 
said that it is a hard case against Billings, because he bas 
paid tbe full value of the gooda which he obtained; but the 
suprême court has declared, as already stated, that he cannot 
escape by showing that he paid the full value of the property 
in ignorance of the insolvency of the debtors. 

The bill was filed in this case in the district court by the 
assignée of the bankrupts, in the early part of 1871, to set 
aside the sale as fraudaient; and the prayer of the bill is 
that the sale to Billings be declared void by the order of the 
court, and that he be decreed to deliver the goods and fixtures 
to the assignée, and to account to bim for the value of such 
goods and fixtures as he may bave disposed of since the sale 
made to him. This is followed by the prayer for gênerai 
relief. Answers were made by Billings and the bankrupts 
denying the allégations of fraud charged in tbe bill, on which 
issue was taken, and proofs; and the original records of the 
oase having been destroyed by the fire of 1871, were restored, 
and the case heard by the district court. That court, im- 
pressed, perhapsi by the fact that Billings had paid a full 
considération for the goods, and the déniai by him of ail 
knowledge, at the time of the sale, of the insolvency of the 
bankrupts, dismissed the bill ; but I feel constrained, not- 
■withstanding the apparent hardship of the case as to Billings, 
to dissent from the opinion of the district court. It seems to 
me that the sale cannot be sustained consistently with the 
express déclarations of the bankrupt law, and the opinion of 
the suprême court as to a sale of this character. I think the 
proof is satisfactory that it was a sale made not in the usual 
and ordinary course of business of the debtors, and, there- 
fore, I shall reverse tbe decree of tlie district court, and hold 
that the plaintiff is entitled to a decree in bis favor as 
assignée of tbe estât©. 



In re FobsïîB, Banirupt. 

{Œrcuît Court, D. Indiana. December 7, 1880.) 

1. Bankrdpt— DiBCHAEGE. — Thé discharge of an assignée in bankruptcy 
wiU not necessarily deprive the bankrupt of the right to a subséquent 
discharge. 
In re Oanady, 2 Biss. 75, 

Pétition for discharge after assignée has been discharged. 

Robert E. Jenkins, for bankrupt. 

No appearance for creditors. 

Drbmmond, C. J. On the thirty-first of Angust, 1878, the 
petitioner filed his pétition in the district court, nnder the 
bankrupt law. On the fourteenth of December following he 
■was adjudged a bankrupt, and on January 22, 1879, an 
assignée was appointed. The petitioner had no assets, and 
no claim was filed against him. On July 19, 1879, the 
assignée made application to the. register to be discharged, 
Btating that there were no assets belonging to the estate, and 
no claims had been proved; and on the nineteenth of July, 
1879, the register, stating that there was no interest oppoè- 
ing, and that the assignée had performed ail the duties 
required of him, and that thé estate had been fully admiriîs- 
t«red, discharged him from ail liability as such assignée. In 
June, 1879, the petitioner wrôte to the clèrk of the court, mak- 
ing inquiry as to whathad been done in his bankruptcy case. 
He received no answer to his letter, and in August he wrote 
again,repeating his former inquiry, and in answèr to his second 
letter the clerk informed him that the estate had been settled, 
and it was too late to make his application for a discharge. 
On October 16, 1879, the bankrupt filed a pétition in the dis- 
trict court, alleging the facts, and also stating that he believed 
his creditors were willing that he should be discharged, and 
that he had done no act to prevent his discharge, unless the 
omission to make application before the assignée was dis- 
charged from ail liability had that effect. 

The petitioner did not employ counsel on filing his original 
pétition, nor in the application that was made to the district 
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court for hîs dîscharge. He stated that the costs in the case 
had not been paid, but that he was willing to make payment 
of ail the costs ; and in the pétition in review to this court he 
allèges that he has paid ail' costs due. On the seventeenth 
of October, 1879, the district court refused to grant the appli- 
cation of the bankrupt for his discharge, and it is that order 
which is sought to be reviewed by the pétition in this court. 
It is intimated, for there is no opinion of the district judge in 
the case, that the ground upon which the court disallowed the 
application of the bankrupt was that there had been a final 
disposition of the cause, and, therefore, it came too late. If 
this were so, it must hâve been because the discharge of the 
assignée from ail liability was considered as a final disposition 
of the cause. But as there were no assets, and no claims 
proved against the estate, the discharge of the assignée was 
merely a formai matter, and, indeed, was unnecessary, hav- 
ing nothing to do, in one important particular, at least, with 
the final dispostion of the cause. Without expressing any 
opinion as to the regularity of the proceeding before the regis- 
ter, it would seem that it should, in some form, comie under 
the cognizance of the court. There is nothing to indicate 
that, in this record, nor to show when, if ever, the proceedings 
before the register were filed in the district court. 

I had occasion to consider an application of this klnd sev- 
eral years ago, In re Canady, 2 Biss. 75. That décision was 
made under the etatute as it then stood, which declared that 
the bankrupt, at any time after the expiration of six months 
from the adjudication in bankruptcy, and within one year of 
the same, might apply to the court for his discharge. It was 
there held that there was a certain discrétion in the court, if 
proper explanations were given for the delay, to grant the 
discharge, notwithstanding the application might be made 
after one year. It would seem as though the bankrupt ought 
not to be precluded from making an application, unless he has 
had notice of something to be done which shall constitute the 
final disposition of the cause. In this case he says he 
had no notice whatever of the action of the assignée or of 
the register. We think that a bankruptcy case may be 
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properly regarded as consisting of two branclies — one con- 
nected with the estate and its distribution, wliere there is 
anything to distribute, and the other relating to the discharge 
oî the bankrupt, which is the important object of the pétition 
to the bankrupt court, so far as he is personally concerned. 
The law, as it was finally amended upon this subject by the 
act of 1876, declared that at any time after the expiration of 
six months from the adjudication in bankruptcy, or if no 
^ebts hâve been proved against the bankrupt, or if no assets 
bave corne to the hands of the assignée, at any time after the 
expiration of 60 days, and before the final disposition of the 
<ause, the bankrupt might apply to the court for his dis- 
charge. 

While, in his application to the district court, the bankrupt 
stated that the costs h ad not been paid, it is now alleged that 
they hâve been; and it seems to me it would be rather hard 
in such a case as this to deprive the bankrupt of the benefit 
of his application, simply because of the. omission to bring 
the matter to the attention of the court before the action of 
the register, upon the application of the assignée on the nine- 
teenth of July, 1879. Unless thé true construction of the 
law, as amended, deprives the court of the right to proceed 
and grant the discharge, it ought not to be refused, and I do 
not think that it necessarily foUows from the language used 
that the court is deprived of ail power upon the subject simply 
because the assignes has, in such a case as this, been dis- 
charged from ail liability, It cannot be considered because 
of that there has been, in every respect, a final disposition of 
the cause. On the contrary, it would seem as though, in 
order to deprive the bankrupt of the right to make his appli- 
cation for a diseharge, there should hâve been some action of 
the court to the effect that the case had been finally dis- 
posed of. 

I shall, therefore, remit the cause to the district court, with 
instructions to allow the application of the bankrupt for his 
âischarge, upon being satisfied that ail the costa of the dis- 
trict and circuit courts bave been paid. 
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In re Voetter, Bankrupt. 

(District Court, W, D. Pennsylvania, November 23, 1880.) 

1. BASKEUPrcY — Sbt-Off. — V. and B. were copartners in the live-stock 
business. V. was adjudged a bankrupt. At the time of his adjudi- 
cation he was indebted to B. upon transactions net connected with 
the partnership. Upon a settlement of the partnership accounts 
there was a balance thereon due from B. to V. Hdd, that B. had the 
right to set ofE against the amount due from him to the liankrupt on 
the partnership transactions the independent debts due from the 
bankrupt to himself. 

£n Bankruptoy. Sur exceptions to register's report upon 
the elaim of Ira F. Brainard. 

Thomas G. Lazear, for exceptions. 

Geo. W. Guthrie, contra. 

AcHEsoN, D. J. This case cornes before the court upon 
exceptions to the register's report in the matter of the claim 
of Ira P. Brainard. The question involved is one of set-off. 
The bankrupt and Brainard, at and prior to the time of the 
filing of Voetter's pétition to be adjudged a bankrupt, were 
copartners in the cattle or live-stock business. Upon a settle- 
ment of the partnership business, since the bankruptcy of 
Voetter, it appears that a balance is due from Brainard to the 
bankrupt on the partnership accounts. 

At the commencement of the bankruptcy proceedings 
Brainard held two notes of the banrkupt ;' one for $1,000, 
then past due, and one for $5,000, maturing in 30 days, — the 
considération of each note being money loaned by Brainard 
to Voetter. Brainard was also surety for Voetter upon an- 
other note not then due. After the bankruptcy Brainard paid 
on this latter note $3,950. 

The leamed counsel for Brainard bas, I think, fairly stated 
the question for décision thus: Has Ira F. Brainard the 
right to set off against the amount due from him to the bank- 
rupt, on a settlement of the partnership business of Voetter & 
Brainard, the debts due from the bankrupt to himself in 
transactions not connected with the partnership? The regis- 
ter decided against the right of set-off in an opinion which 
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is cîiaracterîzed by ability and research. But I am not per- 
Buaded, either by the reasoning of the register or the author'- 
ities cited by him, of the correetnesa of his conclusion. What 
is this case ? It is one of mutual dealings — of cross- demanda 
arising ex contractu ; and, in my Judgment, the right of set- 
off hère claimed bas its foundàtion in natural equity. Upon 
what just principle can Brainard be cornpelled to pay to the 
bankrupt's estate the balance in his hands arising from the 
partnership transactions, and come in with the other creditors 
for a mère fro rata dividend? It is said in Holbrook v. The 
Receirers, etc., 6 Paige, 2i!0, 231, that the natural equity to 
hâve mutual but uneonneoted demànds between two parties 
■who bave been dealing with each other set off, is, as a gên- 
erai rule, saperior to the claims of any other creditor whô 
bas not dealt with the insolvent upon the faith of the spécifie 
fund, against which the right of set-off is claimed. 

In Gaij V. Gay, 10 Paige, 369, where oneof two copartners 
in a mercantile firm filed a bill against his copartner for an 
account and settlement of the partnership transactions, and 
to obtain his share of the profits of the firm in the hands of 
the défendant, and the défendant at the time of the com- 
mencement of the suit was an indorser for the complainant 
upon notes on which the holders afterwards recovered judg- 
ments against such complainant, and the défendant, who 
was liable as such indorser, paid the judgments and took an 
assignment thereof for his protection and indemnity, before 
the termination of the suit for an accouut, it was held that 
the défendant had an équitable claim to hâve such judgments 
set oiï against the balance upon the partnership accounts 
found due to the complainant, who was insolvent ; and this 
notwithstanding the complainant had assigned ail his interest 
in the suit to a third person, pending the suit, but after the 
iudgments had been assigned to the indorser. 

Upon principle and authority, therefore, it may be assumed 
that, in the absence of bankruptcy proceedings, had Voetter 
filed a bill against Brainard for the settlement of their part- 
nership transactions, the latter could hâve availed himself of 
the set-ofi he now claims upon showing Voetter's insolveney. 
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But why should the fact tbat Voetter bas been adjudged & 
bankrupt préjudice Brainard? Surely, if anything is authori- 
tatively settled, it is that an assignée in bankruptcy takes the 
bankrupt's estate subjeot to wbatever equities the bankrupt 
himself was liable to. 

On the subject of set-offs the languape of the bankrupt 
law is as follows: "In ail cases of mutual debts or mutual 
crédits between the parties the account between them shall 
be stated, and one debt set off against the other, and the bal- 
ance only shall be allowed or paid." Section 6073, U. S. 
Eev. St. 

The term mutual crédits imports something more than that 
of mutual dehts. Collyer on Part. § 1008. This bas been 
repeatedly held under the English bankrupt law, which on 
this subject is substantially the same as ours. 

In the leading case of Bose v. Hart, 8 Taunt. 449, 3 
Smith'a L. C. 293, it was held that the mutual crédits within 
the meaning of the bankrupt law are crédits which must, in 
their nature, terminate in debts ; and this means, net crédita 
which must, ex necessitate rei, terminate in debts, but crédits 
which hâve a natural tendenoy to terminate thus. Blumen- 
stiel's L. & P. in Bank. 285. 

The case of French v. Fenn, 3 Doug. 257, in principle, is 
identical with the case in hand. There, Fenn and one Cox 
and another joined in an adventure to buy and sell pearls; 
and it was agreed that the money for the purchase should be 
advanced by Fenn, who was to receive interest from bis 
associâtes on bis advances made for them, and that the profit 
and loss should be equally divided between the three. Cox 
became bankrupt, and afterwards Fenn sold the pearls and 
received the money therefor. In an action by the assignées 
of Cox, to recover his share of the profits, it was held that 
Fenn was entitled to set oflf an independent debt due from 
Cox to himself. 

1 find no case arising under our bankrupt law which dé- 
cides the précise question now before me; but many cases 
hâve carried the doctrine of set-off arising from mutual créd- 
its as far as I am asked to do hère. Thus, In re Doiv, 14 B. 
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B. 807, it was decîded that a party who held stock of tbê 
banknipt, vrith a power of sale, as collatéral seourity for a 
•certain debt which waa overdue at the commencemens of the 
proceedings in bankruptcy, if he exercised his power of salé 
«f ter the bankruptcy, had a right to retain the surplus by Vf&y 
oî set-off on another claim vrhich he had against the bank- 
rupt. 

Is not the equity of Ira F. Brainard as clear as that of the 
«reditor In re Dow f It seems to me that it is dearer, and 
that to deny him the right of set-off would be sheer injustice. 

And now, November 28, 1880, the exceptions filed by Ira 
F. Brainard to the register's report are sustained; and it is 
Adjndged and decreed that the set-off claimed by said Brain« 
ard be allowed. 



Matthewb V. Shonkbesobb and another. 
{Circuit Gowt, 8. D. Nm York. , 1880.) 

1. Be-Issub No. 2,386, granted October 80, 1866, for an improvement !n 

bottle stoppers, held, not infringed. 

2. Patent No. 44,684, granted October 11, 1864, for an iinproved method 

of Btopping bottles, hdd, not infringed. 

8. Claim — Constbuction. — Every daim of a patent Ig to be conetnied as 
though it in terma in referred to the descriptive part of the spécifica- 
tion. 

4. 8ame— Samh.— A claim for inserting a stopper through the mouth of a 
bottle, and thea passing it upwards till it is cloaed tight against a seat 
inside, must be limited to the mechanism described, baving the mode of 
opération described. 

6. Bamb— SAnna:. — A claim to a function of mechanism, aslde from tha 
structure of such mechanism, is not valid. - 

A. V. Briesen, for plaintiff. 

G. V. N. Baldwin, for défendants. 

BiiATCHFORD, C. J. This suit is brought on two patents. 
Oneof them is a re-issue. No. 2,886, granted to the plaintiff, 
October 30, 1866, for an improvement in bottle stoppers, the 
original patent having been granted to Albert Albertson, as 
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inyentor, August 26, 1863. This patent has expired, The 
spécification says: "This invention consists in a stopper 
whieh always remains in the bottle, and whioh readily per- 
mits the introduction of any. fluid into the bottle, and at the 
eame time elïectually prevents any discharge of it except 
when desired, and which is particularly adapted to bottles 
oontaining soda-water, wines, and ail fluids having a gener- 
ating fixed air, as the greater thè pressure from such cause 
the doser and tighter is the stopper. An important feature 
of the invention, which distinguishes it from ail previouely- 
applied- etoppers •whioh remain in the bottle, ia that it is 
inserted into the bottle throngh the neck without requiring 
the use of a separate or larger opening, or détachable cap, to 
permit its introduction. * • • The stopper represented 
* * * consists of a small metallic or other stem, A, 
upon the lower end of •which is fixed a rigid button or disk, 
B, which is made of such a size as ]ust to pass through the 
smallest part of the mouth or neck of the bottle. Close above 
the button or disk is secured to the stem. A, a smaller rigid 
ring or disk, C. Between thèse two disks is placed and held 
fast a disk or diaphragm of India rubber, felt, leather, or 
cloth, D, or any yielding substance, ■which should be some- 
what larger in its external diameter than the disk, B, — say 
geuerally of a diameter about as large again, and larger than 
the lower part of the interior of the neck of the bottle. To a 
stop or shoulder on the upper part of the stem, A, which ia 
long enough to project above the mouth of the bottle or vessel 
when the valve is in contact •with its seat, there ia attached 
or applied a helical wire spring, E, which covers the stem, A, 
for Bome little distance, and which need only be stiff enough 
to hold np firmly the stem. A, and cause the rubber or other 
diaphragm, D, to fit closely against the insida neck of the 
bottle." 

The specilicatîon then describes two ways of supportîng the 
spring at its bottom. One is to enlarge the mouth or neck 
of the bottle from the bottom of the spring npward so as to 
form an edge or shoulder sufiBcient to support the spring. 
The other is not to enlarge the neck, but to olasp over the top 
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of the neck two or three metallio Btrips, which extend down 
within the neck as far as the spring is to reaeh, and liave 
their bottoms turned over the lower ooil of the spring and 
thus give it a sufficient support. The spécification proceeds : 
"The stopper is placed in the bottle by gimply inserting it in 
the neck and pressing the spring, E, until the rnbber or flex- 
ible disk or diaphragm, D, has passed below the narrowest 
part or place, a, of the neck. As the ring or disk G is consid- 
erably smaller than the disk B, the flexible disk or diaphragm 
D will fold up and around G as the stem, A, is passed down 
through the neck, and the stopper will thus easily paiss into 
the bottle. But, when once the stopper has been so placed in 
the bottle, as the disk B is of nearly the size of. the opening 
in the neck, any effort of the spring, E, or of any kind, to draw 
or push up the standard, A, presses the flexible disk D between 
the bottle and the bottom, B, and effectuallypre vents its coming 
out; aud the greater the pressure from within a,gainst the bot- 
tom of the stopper, the doser will the contact be of the parts 
B and D against the sides of the bottle. When it is desired to 
open the bottle to discharge its contents, a bent instrument, 
such as is shown in Fig. 2, or any one fitted to accomplish 
the same purpose, pressing down the stopper, may be made 
use of." 

The first two claims of the patent are as foUows : * First, a 
stopper which is inserted through the mouth of the bottle, or 
other vessel, and which, when inserted, is closed perfectly 
tight against a seat found within the bottle itself by pressure 
in an upward direction ; second, a prolongation of such stop- 
per by means of a central stem, rod, or other extension of the 
stopper in an outward direction, beyond the seat of the valve, 
for the purpose of affording facility for opening the stopper, 
or that of receiving the upward pressure of a spring, or other 
means of drawing the valve to its seat, substantially as herein 
specified." 

The stopper and bottle used by the défendants is that shown 
in "Godd No. 2." It is not proved that they used any other. 
In the défendants' arrangement, the stopper is a sphère of 
glass in a réceptacle at the base of the neck of the bottle. 
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which recejptacîe communicates with the hoày of the bottle 
below, by an orifice which is to stnall to allow the sphère to pass 
down. The mouth of the bottle above the sphère is too small to 
allow the sphère to pasa out above. The sphère is loose, and 
there is no spring. In the inside of the mouth is an annular 
groove, in which a ring of India rubber is inserted, with which 
the sphère, whenit is to act as a stopper, cornes in contact, and 
against which, as a seat, it is pressed to make a tight joint by 
the upward action of the gas in the liquid below. The récepta- 
cle referred to is of greater diameter than the neck above it, 
and of less diameter than the bottle below it. The bottle is 
opened by inserting the finger or some pushing instrument in 
themouth, and pressing the sphère downward, causing it to 
leave its seat, and allowing the liquid to be poured out. The 
sphère, when the bottle is emptied, rests on the bottom of 
the réceptacle referred to, over the orifice which leads into 
the body of the bottle. 

It is alleged that the first and second claims of this patent 
are infringed by Codd No. 2. As the sphère in the bottle 
eannot pass out through the mouth, and as it is not inserted 
through the mouth of the finished bottle, it is put in before 
the bottle is finished. The bottle is made with the réceptacle 
and the neck, and then the sphère is put in through the neck, 
and then a ring of melted glass is put on the outer end of the 
neck to form the finished mouth. The first claim of the 
re-issue does not contain the words "substantially as speci- 
fied," but it must be construed as if those words were in it. 
Every claim of a patent bas référence to the descriptive part 
of the spécification. In the plaintifif's bottle, the stopper can 
pass in through the smallest part of the mouth of the finished 
bottle. This is dwelt on in the spécification as "an important 
feature of the invention," and is made an intégral part of the 
first claim. This feature does not exist in Codd No. 2. The 
stopper in that eannot pass in through the mouth of the 
finished bottle. The first claim is not a claim to any mech- 
anism ; but, if not a claim to a f unction, is a claim to a mode 
of opération. It amounts to a claim to inserting a stopper 
through the mouth of a bôttie, and then pressing it upwards 
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till it is closed tight against a' seat inside. ■ It seems to be 
intended to cover every form of stopper and any f orm of 
mouth, and any meaus of pressure, and any arrangement of 
seat. As a claim thus broad it cannot be sustained. It must 
be limited to the mechanism desoribed, having the mode of 
opération described. The stopper, to infringe, must be inserted 
through the mouth of the finished bottle substantially as the 
plaintiff's is, and the pressure upward must be made by 
mechanism and not by the gas in the liquid. The first claim 
is not infringed by Codd No. 2. 

As to the second claim the spécification says : "I am aware 
that an internai flap, valve, or door, acted upon by a spring 
float or coimterweight, bas been used to close the orifice of 
vessels, as an ink-holder or oil vessel, to keep out dust, etc., 
but intended to give way on a very slight pressure. Such 
arrangement, however, could not make a stopper which -would 
"be air-tight." This statement shows that itwas not new to 
press from without an internai valve closing the orifice of a 
vessel, such closing taking place by the action of a spring, 
and such pressure being made against the outer face of the 
valve to open the orifice. This being so, the second claim of 
the re-issue must be limited to substantially such a form of 
stopper as the spécification shows, with substantially such a 
prolongation or extension in an outward direction, if, indeed, 
the claim can be made at ail, in respect to the facility 
afforded for opening the stopper, in view of the admitted 
prior arrangement. Under this construction of the second 
claim it is not infringed by Codd No. 2. 

The second patent sued on is No. é4,684, granted October 
11, 1864, to J. N. Mcintire, on the invention of Albert 
Albertson, for an improved method of stopping bottles. The 
spécification says : 

"Previous to my invention several methods of stopping 
bottles bave been suggested and patented, ail having for a 
main object to dispense with the employment of ordinary 
corks, (which hâve to berenewed at eaoh fiUing of the bottles» 
and are expensive,) and avoid the labor involved in the use 
of them, espeoially in bottling gaseous liquids, where the corlt 
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Has to be tie3 or otherwise secured in the moulh of tîie bottle. 
Among the inventions Buggested heretofore, having for their 
object the great desideratum of dispensing with the expensive 
and laborious System of corks and fastenings, the best method 
to my knowledge is that shown and described in letters patent 
granted to me on the twenty-sixth day of August, 1862. But 
expérience and thorough practical tests hâve shown that in 
the method patented to me there are serious objections -when, 
put into gênerai use; as, for instance, the liability of the 
mechanism to clog up, the necessity of an instrument for the 
purpose of readily opening the mouth of the bottle to empty 
it of its contents, and the liability of the neeks of the bottles, 
from their necessarily weak form, to break during transpor- 
tation or handling. Thèse objections, and others, I propose 
to effeotually overcome by my présent invention, which has 
îor a further object to produce a more economical, durable, 
and désirable method of stopping bottles than any heretofore 
known; and to thèse ends my invention consista in the em- 
ployment of a stopper which may be inserted through the 
ueck of the bottle, and so constructed that it can be brought 
into close contact with a suitable bearing surface or seat on 
the interior or neck of the bottle to close it, and be depressed 
or pushed down into the bottle to open it, as will be herein- 
after more fully explained. And my invention consists 
further in so constructing the stopper and forming the seat 
or bearing surface in the neck of the bottle, that, while the 
stopper may be readily forced into the bottle, any tendency 
to force it out will only tighten the joint between the stopper 
and the seat in the bottle neck, as will be presently more 
fully explained. And my invention further consists in mak- 
ing the entire stopper of a length exceeding the diameter of 
the bottle in which it is to be used, so that the stopper, while 
resting in the body of the bottle, cannot turn round, but must 
always présent itself right end foremost to the mouth of the 
bottle, as will be more fully described hereinafter. ♦ • • 
"Figure 1 is a vertical or longitudinal section of a bottle, 
with the stopper represented in the position in which it closes 
or stops the mouth of the bottle. Figure 2 is an élévation 
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of thé same, (with ihe lower portion ofthebottlebrokenout,) 
Bhowiog the position of the stopper after opening or unstop- 
ping the bottle to empty it. * * A is the bottle, (of any 
shape or design,) on the interior of the neck of whioh I pro- 
pose to form a shoulder, as seen at x. The stopper is fprmed 
of a stem or rod, b, having a suitable knob portion, B, ^nd 
having secured (or formed) on it a gutta percha or other 
elastio or yielding valve or cork, c. I hâve represented the 
stem, h, as made of métal, and with a thimble or cover, e, 
of soft material, such as gutta percha, at its lower end, the 
object of which is to avoid any possibility of injuring the bot- 
tle by the sudden contact with the glass of the hard stem, 
when the latter is forced or drops down into the bottle in 
'opening.' Thé valve portion, c, I hâve shown secured to 
the stem, h, by means of a band or coUar, d, and an an- 
nular dépression in the stem, h, into which the yielding 
stock of c isforced and held by the encircling coUar, d; but, in 
lieu of this mode of construction, the entire stopper may be 
formed, if found practicable and expédient, of rubber; the 
stem portion 'hard,' with its lower end 'soft,' and the con- 
ical valve portion, c, of the proper flexibility. The position 
of the valve portion, c, on the stem, h, is such as to allow the 
knob or upper end of the stopper to protrude a short distance 
beyond the mouth of the bottle when the valve, c, is in its seat — 
that is, when the bottle is closed — in order that the stopper 
may be readily forced down into the bottle by pressure or a 
blow with the hand, to open the bottle. The entire length of 
the stopper (its stem) is such that, when resting in the empty 
bottle, as shown at figure 2, it cannot turn over and get 
wrong end towards the mouth of the bottle. At figure 2 1 hâve 
shown in dotted lines ';he position of the projecting end of 
th§ stopper before the Dottle is unclosed. I prefer to màke 
the valve, c, as shown, conical, with upper end hollow, and 
provide the interior of the neck with a shoulder, x; for in this 
form of valve and seat the stopper is readily forced down 
through the neck, but, in being forced up against its seat or 
shoulder, the valve, c, will be bulged or upset, and cannot be 
forced out, which is a desideratum where the contents of the 
v.4,no.7 — 41 
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bottle embrace gas or fixed air,— as, for instance, wîien soda 
water is contained, — but other forma of valve may be used 
Without destroying the advantages of tny invention. The 
valve, e, and neck of the bottle should, however, be so Bhaped, 
even when the shoulder, x, is employed, that the former will 
bô compressed in the taper portion of the neck beforeit cornes 
against the shoulder, in order to create friction sufficient to 
prevent the falling of the stopper when still liquors are con- 
tained in the bottle; as, for instance, a valve slightly conical 
on the upper end, and fitting into the neck of the bottle, 
shâped correspondingly, and without any shoulder. The opér- 
ation of my new stopper for bottles, etc., may be thus ex- 
plained : 

"I may remark first, however, that the manipulation, in 
closing a bottle with my invention, is différent somewhat 
when différent liquors are to be bottled; that is, those which 
are bottled under pressure, such as soda-water, and those 
which are still liquors, or without gas or pressure. In ail 
instaûces, however, the stopper is formed as shown, and is 
forced into the bottle as seen at figure 2. To bottle soda- 
water and other gaseous liquids, under pressure, I take the 
bottle, thus provided with its stopper, and place it in the fiU- 
ing machine, in which the given quantity of water and gas is 
supplied to the bottle, the stopper remaining, as seen at fig- 
ure 2. I then invert the bottle while it is yet attached to the 
Bupply tube, which must for this purpose be flexible and hâve 
its cock arranged so as to admit of the bottle, while attached 
to the tube, being thus turned over, when the stopper falls 
into the neck of the bottle, the valve, c, resting in its seat, and 
in this position I disconnect the bottle from the filling ma- 
chine, when the pressure within the bottle retaina the valve, 
c, against its seat and keeps the bottle effectually closed. 
When it is desired to empty the bottle a slight blow or press- 
ure on top of the knob, i, will cause the stopper to descend to 
the bottom of the bottle, as seen at figure 2, and the liquid is 
poured out. The stopper being of a much greater spécifie 
gravity than the liquid, and being so long, will not impede 
the flow of the liquid from the bottle if it is gradually poured 



MA.TTHEWS V. BHONEBBB,OI!B. 643 

out. In bottling still liquida, such as cider, porter, etc., 
which make more or less gas after being closed up, I take the 
bottle provided with its stopper, as before mentioned, and 
pour in the liquor in the usual manner; then, quickly invert- 
ing the bottle, cause the valve, e, to drop into its seat par- 
tially, and, taking hold of the protruding end or knob, b, I 
pull the valve, c, tight into its seat, when the mouth of the 
bottle will be effectually closed, and the compression of the 
valve, c, of elastio material, in the tapering portion of the 
neck, will insure the rétention of the stopper ; then the bot- 
tle is tumed up again. The mode of unclosing is the same 
in ail cases. ♦ * * 

"Wishing to be understood as not limiting my claims of 
invention to any particular materials or précise forma of the 
parts so long as they embody the characteristic features of 
form, and the mode of opération involved in my invention, 
what I claim as new and désire to seoure by letters patent 
is — Firstly, thé employment in combination with a bottle, 
having the interior of its neck suitably formed to receive it, 
of a stopper constructed to operate in closing and unclosing 
the bottle, substantially as described; secondly, I claim so 
constructing the valve, c, and the mouth of the bottle, that the 
former may be readily forced through the latter in one di- 
rection, and incapable of easy passage through it in the 
opposite direction, as herein before described, for the purpose 
set forth ; thirdly, I claim making the entire stopper of such 
a length that it cannot tum over in the body of the bottle, as 
and for the purpose set forth." 

It is important to see what is the proper construction of the 
first claim of this patent. The spécification describes the 
stopper as having a valve on it which is to be elastio or yield- 
ing. It is indispensable that this valve shall be compressible, 
The stopper with the valve on it is described as a distinct 
thing from the bearing surface or seat on the interior of the 
neck of the bottle with which the valve cornes in contact to 
close the bottle. 

Bythe termsof the first claim the stopper istobe "constructed 
to operate in closing and unclosing the bottle substantially as 
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deséribed." The claim ia to mechanism, to a physîeal struc- 
turei to the combination of a bottle which bas a neck, and 
has' the intérior of its neck suitably f otmed to receive tbe 
stopper, with à stopper constructed as stated in the claim. 
This means a stopper constructed as described, and which, by 
reaëon of its construction, opérâtes as described, in connec- 
tion with the neck of the bottle, in closing and unclosing the 
bottle. The claim is not to the employment in a bottle of a 
given mode of opération, resulting from any structure of -stop- 
per. Such a elaim would not be a claim to a proeess; it 
would be a claim to a function of mechanism aside from the 
structure of such mechanism. It would not be a valid claim. 
The proper construction of the claim is that it is a claim to 
^he employment, in combination with a bottle having the 
jnterior of its neck suitably formed to receive such stopper, of 
a stopper constructed substantially as described. Of course, 
a stopper constructed as described will, in combination with 
a bottle so arranged, operate in a definite way, — in the way 
described in closing and unclosing the bottle. The elaim, 
then, is, in effect, one to the structure of the stopper, so far 
as its parts are brought into use in the closing and unclosing 
of the bottle. 

In Codd No. 2 the stopper is a stopper of a différent 
structure from the plaintiff's stopper, and it does not bave the 
features of construction or opération which the spécification 
of No. 44,684 states to be, or which are, the characteristio 
features of the plaintiff's stopper, so far as those features 
are not also characteristio of the stopper shown in the 
Albertson patent of August 26, 1862. In Codd No. 2 the 
stopper cannot be inserted through the neck of the bottle, and 
is not of a length exceeding the diameter of the bottle, or 
réceptacle in which it is placed; although it can be brought 
in close contact with a suitable bearing surface or seat on the 
intérior of the neck of the bottle to close it, and be depressed 
or pushed down into the bottle to open it, and although any 
tendency to force it out only tightens the joint between the 
stopper and the seat. Thèse features ail of them existed in the 
patent of August 26, 1862, in référence to the stopper there 
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silown. Th^, stopper in Codd No. 2 has )io stem or rod, no' 
knob projecting beyond the mouth of the bpttle wbea the 
sphère is at its ejosing place, no elastio yielding or compress* 
ible valve on the stopper. It is true that the stopper in Codd 
No. 2 is of a greater specifiô gravity than the liquid, so that 
it will fall into the seat by gravity when the bottleis inverted, 
and then be held there by the pressure of gas in the liquid. 
But this is not enough to make an infringement of the first 
olaim. The construction bf the stopper in Codd No, 2 is so 
essentially différent in thp particulars above pointed out from 
that of the plaintifif's stopper, eo far as such construction is 
involved in the first claim, that it cannot be held to infringe 
that claim. The second clAÎm is not infringed because in 
Codd No. 2 there is no valve, C, on the stem, and no valve 
capable of being forced through the mouth of the bottle from 
without it. The third claim is not in question. ' 
The bill is dismissed. with costs. 



Petebson V. Thb Chandoè and Masteb. 

(District Court, D. Oregoi^i. November 9, 1880.) 

L Crâne LmE. — The primary purpose of a crâne line is to steady the 
backstays, and in blustery weàther it is very apt to chafe and wear 
out wliere it is fastened to the stays; and, therefore, it oUglit not to 
be used as a foot-rope without caution, and the aid of the stâys. 

2. Bamb. — The weather being wet and the night dask, and the wind 
strong, the libellant was ordered to go aloft and cast ofl the stop on 
the foretop-gallant halliards, which hé did by going up the rigging 
and out on the crâne line to the space between the topmast and top- 
gallant stay, and there untying the stop with both hands while he sat 
upon the crans line, without any other hold or security, and, just as 
the stop was cast ofE, the line parted near the top-gallant stay, and 
the libellant was précipitated to the deck and seriously injured. 

Hdd, that the injury was caused by the négligence of the libellant 
In going on the crâne line without an opportunity of examlning ita 
condition, and without holding to the stays by his arms or legs, or 
both, while casting ofiE the stop ; and that if, by reason of the négli- 
gence or misconduct of the mate, the crâne line was insufficient, still 
the libellant could not recover damages for the injury, because even 
then hla own négligence substantially contributed to the resuit. 
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5. Fbllow Sbrvakt,— ^emSîe that the mate îs not the fellow servant of 

a sailor so as to exempt the master from liability for an in jury caused 
to the latter by the négligence of the former. 

4i. Déviation. — A departure from the due course of a voyage to save 
property merely, i« a déviation, and will forf eit the inaurance ; but a 
departure to save life is not. But, although the law will, as between 
the insurer and insured, excuse a departure from motives of human- 
Ity, a master is not correspondingly bound to make such departure 
even to save the life of one of the crew ; but the time and risk likely 
to be consumed and incurred in such departure, as compared with 
that incident to the direct voyage, are to be considered, and hâve a 
controUing influence in the matter. 

6. Bamb. — On June lOth, in latitude 38 south, and longitude 91 west, the 

ship Chandos was on her way to Portland, Oregon, with a cargo df rail- 
way iron, without a surgeon or any surgical appliances on board, when 
the libellant f ell from aloft and broke his thigh bone. HM, that if the 
ship could hâve made a port — as, for instance, Valparaiso, distant 
about 1,080 miles— in flve or six days, it would hâve been the duty of 
the master to hâve gone there, and obtained surgical aid for the libel- 
lant; but if it could not hâve been done in less than two weeks, he 
was not bound to make the departure. 

C BiOK OB Injukbd Sbamen. — The hospital service of the United States 
is not intended to supersede the marine law, which imposes an obliga- 
tion on a vessel to take care of a seaman falling sick, or becoming 
injured in its services, but only auxiliary thereto. 

T. Samb.— A seaman injured in the service of a vessel, without his fault, 
is entitled to be taken care of at the expense of the vessel untU the 
end of the voyage, and longer, if necessary to éiïect a cure, so far as 
the sarae can be done by the use of the ordinary médical means ; and 
the fault which will exempt a vessel from such liability is not mère 
ordinary négligence consistent with good faith, but some positively 
vicions conduct, such as gross négligence, or wilful disobedience of 
orders. 

8. Neglbot to Send Sbaman to Hospital.— Damages allowed for neg- 
lecting to send libellant to the marine hospital at Portland, at the 
expense of the ship, for 12 days at'ter her arrivai in the Columbia 



In Admiralty. 

John Woodward and Charles Woodward, for libellant. 

John W. Whalley and M. W. Fechheimer, for respondent 
and claimanta. 

Deady, D. J. In January, 1 8 80, the American ship Chandos 
Bailed from the port of New York for Portland, with a fuU 
cargo of railway iron. The libellant, Gustavus Peterson, a 
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native of Sweden and aged twenty-seven years, ehipped for 
the voyage as an able-bodied seaman. 

Near three o'clock of the morning of June lOth, in about 
latitude 38 south, longitude 90 west, from Greenwieh, the 
weather being dark and rainy, with a good breeze, the libel- 
ant was ordered by the second mate to go aloft and cast off 
the stop on the foretop-gallant halliards. He went up the 
rigging on the starboard side to the top, and thence eut on 
the crâne line, and stood or sat upon it — probably the latter 
— between the topmast and top-gallant backstays, while, 
•without other hold or support, he untied with both hands the 
stop, which was about 18 inches or two feet above the line. 
Just as the libellant finished untying the stop, the line on 
which he was resting parted at the hitch near the top-gallant 
stay and preeipitated him to the deck. In falling, he appears 
to hâve struek first on one toot on the ship's boat, which was 
stowed bottom up on the booms just abaft of the f oremast, 
and then fell over on the deck, striking his head on the pin- 
rail as he went down. The distance from the crâne line to 
the bottom of the boat on which libellant struek is about 30 
feet, and from there to the deck is about 10 feet more. 

The alarm was soon given and the man was immediately 
carried into the house on deck, used as a forecastle, in an 
uneonseious condition, and bleeding profusely from what ap- 
peared to be a severe injury to the head. The master was 
called and came at once to the forecastle, and had the libel- 
lant stripped and examined, placed in a bunk, and dressed his 
head. The fall caused a fracture of the collàr bone, and a 
severe eut in the head, from which the libellant in due time 
f uUy recovered. It also caused a fracture of the fémur or thigh- 
bone of the right leg a little below the middle of the same. On 
the next day after the accident the master had the libellant 
removed into the carpenter's room, and his legbandaged with 
splints and placed in a box then made for that purpose. There 
seems to bave been a différence of opinion on board as to 
whether the leg was broken or not — the mastër's testimony 
being that he did not think that it was broken until July 4th, 
when the vessel was in latitude about 2 degrees north and 
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longitude 110 west, at which time he beeame satisfied tliat it 
was broken. 

The Chandos arrived in the Colnmbia river on August 
lOth, and anchored in Baker's bay, where she remained 10 
days, and then proceeded to Portland, where she arrived on 
August 22d. There the libellant was sent to the marine hos- 
pital, where he remained about two months. From the évi- 
dence of the hospital physicians the bons bas united and the 
leg will in ail probability be strong and sound, but it is about 
three inches short ; the knee ia also somewhat stiff, but that 
will probably paas away. 

The libellant brings this suit against the vessel and the 
master to recover $5,000 damages for the injury sulïered by 
the fall, and the subséquent inattention, alleging that the fall 
was caused by the negleot of the master in not providing a 
sufBcient crâne line, and that the shortening of his leg was 
caused by neglect and the want of proper treatment after the 
fracture. 

Upon the first point I find against the libellant. From the 
évidence it plainly appears that the crâne line is not pri- 
marily a foot-rope, and that it is put upon the stays to keep 
them steady, and not to walk upon, but that it is often used 
by seamen more or less as a support or rest in going from the 
top to the stop and casting it off. It also appears that this 
line, which is usually on this vessel a fifteen-thread ratline, 
is very liable to ohafe and wear from the swaying of the stays, 
80 that somstimes it only lasts a day or so, and is therefore 
considered an insecure footing, and one that ought not to be 
used without other support, or more than ordinary caution. 

As an évidence of how soon this line may become chafed 
and weakened, and therefore of its insecurity as a foot-rope, 
it may be mentioned that on the evening before the libellant 
was hurt, as he came down from f urling the sail, he sat with 
ail his weight upon this same crâne line while he put on this 
same stop. And yet it broke with him under similar circum- 
stances within eight hours thereafter. When, therefore, the 
libellant, who appears to be a man above the average weight, 
went upon this line in the dark, without any précaution against 
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its breaking, or observation as to its then condition, I tliirik 
he was guilty of négligence. The libellant assumed the ordi- 
nary risks of his employment, and the liability of the crâne 
line to part appears to be one of them. 

The négligence of the libellant was the proximate, if not the 
sole, cause of the injury; and, therefore, he cannot recover 
for the damage resulting from it. 2 Thompson on Négli- 
gence, 1148; Bowas v. Pioneer Tow Line. 

But the libellant also clâims that the crâne line was insuf- 
ficient when put up, a few days before, by the express direc- 
tion of the mate, being only a pièce of old rotten manilla 
gasket ; that he went upon the crâne line to cast ofif the stop 
by the spécial order oif the second mate, and that it was cus- 
tomary on the vessel, in giving an order to cast off this stop, 
to say: "Go aloft, and get on that crâne line and cast off the 
stop on the top-gallant halliards." But, in my judgment, 
the évidence fails to establish either of thèse allégations; and, 
if it did, the libellant would not thereby be relieved from the 
obligation to exercise ordinary care and prudence in going on 
Buch line, or casting off such stop. 

Admitting however, the alleged négligence of the mate, and 
that the master or owner and the vessel are liable therefor, 
still, if the négligence of the libellant substantially contributed 
to produce the injury, he could not recover damage therefor. 
In this view of the matter it is unneccessary to consider 
whether the mate was a fellow servant of the libellant, within 
the gênerai rule which exempts a master from responsibility 
for injuries to those in his employ resulting from the négli- 
gence of a fellow servant employed in the same gênerai busi- 
ness. 

In Halverson v. Nison, 3 Saw. 562, t'ie libellant, while at 
work upon a triangle, fell to the deck, by reason of the negli- 
gence of the nate in rigging the same, and. was seriously 
injured. Mr. Justice Hôffman, upon the strength of the 
authorities, but with apparent reluctance, held that the own- 
ners of the vessel were not responsible for the injury. 

But the mate boing the immédiate agent and representa,- 
tive of the master, — his vefy right hand, as it were, — acting 
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"within his view and under his personal direction, I think he 
ought not to be considered thé fellow servant of the men in 
the forecastle within thiB rule, but rather the locum tenens of 
the master and owner, for whase négligence, resulting in injury 
to any of the crew while in the correct discharge of their duty, 
the vessel and master ought to be responsible. 

The relation between the master and sailor at sea is more 
of a parental character than that between the employer and 
employé on shore, — particularly in the great transportation 
lines, workshops, and factories of modem times ; and, there- 
fore, the former may and do rely more for their safety and 
•well-being upon the foresight and personal direction of those 
in authority over them than the latter. Again, an employé 
on shore, who is unwilling to inour the risk arising from the 
négligence or waut of skill of a fellow servant, may ordinarily 
quit such employment, but a seaman must remain on board, 
at least until a port is made, however unskilful or négligent 
the mate may be. 

In the argument for the respondent and claimants signifi- 
cance was sought to be given to the fact the libellant went 
aloft in his oil skins and gum boots, and by way of the rigging, 
instead of "shinning up the backstays." But in this instance 
it is too plain for argument that the libellant's f ail was not in 
any way attributable to the amount of clothing he wore, or 
the way in which he went aloft, but solely to the means he 
adopted of supporting himself while there — the resting his 
whole weight upon the crâne line without being aware of its 
condition. From the évidence, and the very nature of the 
case, I am satisfied that it was just as proper, and much 
«asier and safer, to hâve climbed up the rigging and bave 
fiwung out on the backstays, to cast off this stop, as to hâve 
ehinned up the stays for that purpose. Under ordinary cir- 
cumstances an active, light man might adopt the latter way, 
■while a heavy, logy one, particularly at night in rough weather, 
would very naturally prefer the former. 

The second point made by the libellant is not so easily 
disposed of. It is the well-settled law that a seaman recelv- 
ing an injury, or becoming sick in the service of the ship 
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without his fault, is entitled to be cured or çared for at the 
expense of the vessel. Harden t. Gorden, 2 Mass. 647 ; Bèed 
V. Canfieîd, 1 Sum, 197; The Ben FUnt, 1 Abb. U. S. R. 128; 
Brown v. Overton, Sprag. Dec. 462. And the fault which will 
forfeit this right upon the part oî the seaman must be some 
positively vicions conduct, such as grosa négligence or wilful 
disobedience of orders. Ordinary négligence, consistent with 
good faith and an honest intention to do his duty, is not suf- 
ficient. Beed v. Canfieîd, supra, 206 ; Tlie Ben Flint, supra, 
130. The propriety and good policy of this rule is eloquently 
vindicated by Mr. Justice Story in Harden v. Gorden, supra, 
547, and in the application of it a court of adniiralty will not 
be quick to find cause to exclude the seaman from its benefits. 

The libellant, notwithstanding his want of caution in going 
upon the crâne line, w'as clearly entitled to be cared for at 
the expense of the ship, and the question now is, what was 
the nature and estent of this obligation ? It is not contended 
by counsel for the libellant that the ship ought to hâve been 
f umished with a surgeon, or that the master should bave had 
more than ordinary knowledge and expérience in ascertaining 
or treating fractures of thé leg. But it is claimed that if the 
master had exercised ordinary skill and care in the examina- 
tion and treatment of thé libellant's leg, he would bave ascer- 
tained that the thigh-bone was fractured, and bave been able to 
' set it so that it would not now be three inches short ; and also 
that it was the duty of the master under thé circumstances to 
bave gone into the nearest port — Valparaiso — where it is 
admitted that proper surgical aid and appliànces could hâve 
been obtained. Upon the évidence it is very uncertain what 
time it would bave takeù to reach Valparaiso from the place 
where the accident occurred — a distance of 18 degrees east 
and 5 degrees north. Counsel for the libellant argues that it 
might bave been done in 11 days, but the calculation upon 
which this conclusion is based assumes that the vessel might 
bave changed her course from about north-wést to east, and 
made about four miles an hour to Valparaiso. 

Now, there is no évidence in the case as to the force or 
direction of the wind between the locality of the accident and 
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the Jatter place, an^ we are, therefore, left almost io coijjec- 
. ture as to the time that would hâve been consumed in making 
the. détour. The burden of proof is upon the libellant to sup- 
port his allégation that the master failed to do his duty 
towards him in this respect. If it had been shown that the 
yessel could, under the circumstances, make about ten miles 
an hour, and thereby hâve made Valparaiso in a little more 
than five or six dajs, it might bave been proper for the master 
to hâve gone in there— indeed, I think it would hâve been his 
duty to do so. But, as it is, .1 do pot tbink it would be safe 
to assume that this port could hâve been made in less than 
two weeks, andJ do not think that the yessel was under obli- 
gation to make that sacrifice of time and risk of cargo for the 
libellant. 

In Broion v. Overton, supra,, the libellant fell from aloft and 
broke Ijoth his legs below the knees. The master set them as 
well as he could, and they were permanently deformçid and 
disabled. The accident happened 25 days' sail from St. 
Helena, and the course, of the vessel was withiu eight or ten 
hours of that port, but the master -refused to touch there for 
surgical aid. Mr. Justice. Sprague held that it was the duty 
of the niaster to hâve gon6;in, although it isdoubtful whether 
the deformity could hâve been prevented or cured at that late 
day. No other case at ail in point bas been cited.on this 
question; .and, while it proves it is the duty of the nip,ster to 
seek surgical aiid for a wounded seaman while there is any 
«hance of its being useful, yet it by no means foUows, that 
it is his duty to do so. at any sacrifice or risk to the vessel or 
voyage. There must be some limit to the obligation to seek aid 
outside of the vessel. A fall from aloft is an incident of a 
seafaring life, and the law can scarcely be that in sueh a case 
surgical aid must be sought to the serions hindrance or delay 
of the voyage and the liability of the cargo to dépréciation in 
the port of destination, or the delay or loss to some important 
«nterprise undertaken upon the faith of its due delivery. 

It is also urged by counsel for the respondent that, under 
the circumstances, any departure from the prescribed course 
of the voyage to obtain aid for the libellant would hâve been 
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a déviation, and caused a fprfeiture of the insuijaneç; apoft tha 
vessel and cargo. The rule o{ law ia that adelay bydeparture 
from the due course of a ypyage, to save property merely, is 
a déviation, but to save life is not. Cracker v. Jackson, 
Sprague's Dec. 142; The Boston d Cargo, 1 Sum. 335 ; V'/ie 
Ewhank & Cargo, Id. 424; Boni v. The Cora, 2 Wash. 84. 

Whether a departure in such a case as this can be consid- 
ered as made to save life may be a question. As between 
the insured and insurer, if there is any doubt about it, it 
should be resolved in favor of the former. I hâve found no 
case exactly in point, and in the meantime will say, with Mr. 
Justice Washington, in Bond v. The Cora, supra, that "I will 
not be the first judge to exelude such a case from the excep- 
tions to the rule, " that a déviation -works a forfeiture. of the 
insurance. But the law, in the interest of humanity, will, aa 
between the insurer and insured, justify a departure from 
the course of the voyage to, save life in cases where the vessel 
is under no légal obligation to do so; and, therefçre, even if 
the Chandos might bave gone to Valparaiso ,to save the life 
.or limb of the libellant without forf eiting her insurance, it 
does not follow ,that the, inaster was bound to mate, such 
departure. For the like reasons and strouger, which exeused 
the master from going into^ Yalparaiso, he was not bound to 
put into any port south of San Francisco; and when be 
reached the point — 39.degree8 30 minutes north latitude^ 140 
degrees 20 minutes west longitude — from which it was con- 
venient to make the latter port, he was quite aa nearïthe 
mouth of the Columbia as the Golden Gâte, and was tberefore 
justifiable in preferring the former, as itwas on the course of 
his voyage. 

As to the treatment of the libellant on board the Chandos, 
it does not appear that there is any just ground of complaint, 
unless it be that the master'ought to bave ascertained that 
his leg was broken before be did, and at once. His own tes- 
timony is to the efifect that he did not conclude the leg was 
broken until July 4th, and that is the entry in his log. But 
of the truth of this I am in doubt, becanse it appears that he 
treated the limb as if it was broken, as far as the appliances 



65i rEDEBAli SÉCOBTSB. 

tfithin his command would permit. He had the leg bandaged 
•with Bplints, and put in a box the next day after the accident. 
His présent explanation of why he used the box is that it was 
to keep the leg from "slatting" (rolling) around with the 
motion of the ship ; and that very circumstance, it seems to 
me, ought to hâve led to an examination that would hâve 
disclosed the fact that the Jemur was fraetured. Still, it does 
not appear that the master, with the means at his command, 
could hâve cared for the leg any better than he did, even if he 
had been certain that it-was fraetured. From the évidence 
it appears that the fracture was caused by the fall from the 
crâne line to the boat and striking on the foot, and therefore 
it was probably oblique, and attended with more or less dis- 
placement — the upper part of the bone turning upwarda, and 
the lower part pushing downwards and backwards and by the 
other. 2 Holmes' Sys. Surg. 861. 

In such a case, it appears from the books that if the sub- 
ject is an adult, whose muscles are not paralyzed, and there- 
fore offer the ordinary résistance to extension, more or lesi 
sbortening — from one-fourth to one and one-half inches — 
will always be the resuit, even where the case is treated by 
skilful surgeons, with the best appliances ; nor will a sbort- 
ening in such case of even three inches necessarily imply 
unskilful treatment. Hamilton's Prin. & Prac. Surg. 291; 
Id. Prac. & Dislo. 397; 2 Holmes' Surg. 865; 1 Elwell's Med. 
Sur. 97. 

It only remains to consider the case after the arrivai of the 
Chandos in the Columbia river. And, first, it is well to stata 
that the obligation of the ship to take care of the libellant^ 
and do what could be done for him under the circumstances, 
continued until the vessel arrived at Portland — the end of his 
voyage — and even longer, if the libellant still required nurs- 
ing or médical treatment; and the fact that the libellant was 
éntitled to admission into the marine hospital at Portland, 
did not excuse the ship from this obligation, because that was 
■ his persoûal privilège or right, which he might avail him self 
of or not, as he saw proper. As was said by Mr. Justice 
Strong, in Reed v. Canfield, snpra, 200, 202, the hospital serv- 
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ice in the ports of the United States does npt supersede the 
marine law on this Bubject^ but is only auxiliary to it; and, 
notwithstanding this, the seaman is entitled "to be cured, at 
' the expense of the ship, of the sickness or injury sustained in 
the ship's service. * » * The expenses incurred in the 
cure, whether they are of a médical or otber nature, for diet, 
lodging, nursing, or other assistance, are a charge on and to 
be borne by the ship ; * * * and when the cure is com- 
pleted, at least so far as the ordinary médical means extend, 
the owners are freed from any further liability." 

When the Chandos arrived at Baker's bay, according to the 
testimony of the experts, there was still a chance that the leg 
might be reset so as not to be more than one and a half 
inches short. At least, the libellant was still on his back from 
the effects of the injury, with a leg which was manifestly 
three inches short. Under the circumstances it waB the 
bounden duty of the master to bave procured surgical aid and 
advice at once, and see if anything could be done tp give the 
unfqrtunate man the use of his limb. This aid could hâve 
been obtained from Fort Canby, which was almost within 
bail, or Astoria, only a few miles distant, oi by sending the 
libellant to Portland. 

But the master left the vessel at once, and after reporting 
the case to the coUeotor at Astoria, who it seems advised that 
the libellant be kept on board until the vessel reached Port- 
land, washed his hands of the matter and proceeded to the 
latter place on business, without even making arrangements 
for a surgeon to visit the libellant on board the vessel. Upon 
his return to the vessel on August 14th, four days afterwards, 
he informed the libellant what the cpllector said, and added 
that the libellant was now in the hands of the collecter, and 
that he, the master, had nothing to say, but advised him to 
remain where he was, as it would cost him $40 to go to Port- 
land, besides the risk of moving frpm boat to boat. 

When the vessel came to Astoria, on August 20th, the mas- 
ter, instead of calling a surgeon then to see the libellant, at 
the expense of the vessel, wrangled with the collector about 
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employing one nntil the latter sent a physician on board, who 
BÎmply advised that as the vessel was going directly to Port- 
land, where there was a marine hospital, that the examina- 
tion of his case be deferred until he reached there. In ail 
this conduct of the master there appears to hâve been a 
manifest neglect of duty, and purpose to shirk the expansé of 
giving the libellant the attention he was entitled to. The 
libellant was not in the hands of the coUector, unless he had 
actually been delivered into his charge as the agent of the 
marine hospital service, of whioh there is no pretence ; nôr 
was the expense of transporting the libellant to the hospital 
at Portland, in advance of the vessel, a proper charge against 
him under any oircumstances, but it should hâve been paid 
by thé vessel, unless the transportation was fumished by the 
hospital service. 

In this matter I fear the master was actuated by a désire 
to save expense to the vessel, of which it appears from the 
answer he is a part owner. In a spirit of petty parsimony 
he appears to hâve denied the libellant a chance to hâve his 
fractured leg reset and made comparatively useful, rather 
than incur the trifling expense of sending him from Baker's 
bay to the hospital at Portland. For this dereliction of duty 
the master and the vessel are responsible to the libellant in 
dapiages. The amount of thèse, of course, must be limited by 
the uncertainty as to whether an immédiate removal to the 
hospital would hâve been of any substantial benefit to the 
libellant. 

In Brown v. Overton, supra, which is, in many of its cir- 
cumstances, a similar case to this, the master neglected to 
send the libellant, who had fallen from alof t and broken both 
his legs 70 days before, to a hospital for three or four days 
after the vessel arrived at the port of Boston, and damages 
were allowed forsuch neglect, as well as the refusai to put 
into St. Helena for surgical aid 25 days after the accident 
occurred, amounting to $600. In fixing the amount of dam- 
ages in this case the court will not overlook the fact that the 
gênerai treatment of the libellant by the master bas been kind 
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and considerate, nor that the principal and only fault in his 
eonduct seems to havé arisen from a désire to save for the 
ship at the expense of the libellant. Under the circumstances 
I think the libellant ought to recover at least $250, and a 
decree will be given against the ship and master acoordingly. 



The Tbbnton. 
{District Court, E. D. Michigan. November 29, I88O1.) 

1, Admiealtt— Sale— Liens.— By the law of most, if not ail, civilizeâ 

nations, the sale of a vessel by proceedings in rem, in a court of com- 
pétent jurisdiction, extinguishes ail liens upon her, and vests a olear 
and indefeasible title in the purchaser. 

2. Samb — Samb — Samb. — Hence, where an American vessel was sold by 

the maritime court of Ontario, the sale was held to discharge a lien 
for necessaries furnished in Cleveland, Ohio, notwithstanding the 
court had declined to eoforce such lien against the vessel for the want 
of jurisdiction. 

8. Bamb — Same — Same. — In such cases the lienholder is remitted to his 
remedy against the proceeds of sale, and it seems that his claim will 
be allowed wherever a lien exista by the law of the place where the 
coutract is made. 

In Admiralty. 

This -was a libel for supplies and materials furnished at 
Cleveland, the home port of the vessel, in 1876, for which a 
lien was claimed under the law of the state of Ohio. The 
présent owner of the schooner, appearing as olaimant, pleaded 
in substance that in July, 1878, the libellants caused the ves- 
sel to be seized at Toronto, Ontario, by virtue of a warrant 
issued by the maritime court of Ontario, upon a pétition 
filed by the libellants for the same cause of action for which 
their libel was filed in this court; that in August, 1878, one 
Michael Gallagher intervened with a claim for wages as 
watchman and ship-keeper from December 1, 1877, tô June 
27, 1878; that about the same time one William McAllister 
also intervened with a claim for wagèa as mate ftoin April 4 

v.4,no.7 — 42 
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to May 4, 1877, to the amount of $52.60; that the two last- 
mentioned claims were Consolidated, and on September 25, 
1878, the vessel was condemned and ordered sold to satisfy 
thèse claims ; that upon such sale she was purohased by the 
claimant for $1,000, and she bas since been registered at the 
custom-house in Toronto; that notice of the pendency of thèse 
proceedings, and of the sale, was given by publication, pur- 
suant to the practice of the court, and by the arrest und 
détention of the vessel; that the maritime court of Ontario 
had jurisdiction of thèse causes and authority to direct the 
sale, and that claimant became the owner of the vessel, dis- 
charged of ail liens. 

It appeared, from the proceedings in the Canadian case, 
that a demurrer was interposed to libellants' pétition, upon 
the ground that the maritime court had no jurisdiction to 
enforee a claim for necesaaries supplied to an American 
vessel in a port in the United States. This demurrer was 
sustained by the court, and libellants' pétition dismissed. 
The vessel was sold, as above stated, by virtue of a decree 
rendered upon the Consolidated claims of Gallagher and Mc- 
Allister. The question in this case was whether this sale was 
sufBcient to divest the libellants of their claim for necessa- 
ries. 

Moore â Canfield, for libellants. 

Wisner é Speed, for claimant. 

Bbown, D. J. The maritime court of Ontario was created 
by an act of parliament of the dominion of Canada, approved 
April 28, 1877, the object of which was "to establish a court 
of maritime jurisdiction in the province of Ontario." The 
first section vested in the court, in very brief language, "such 
jurisdiction as is exercised by any existing British vice-admi- 
ralty court." To asoertain what jurisdiction is exercised by 
the vice-admiralty courts of Great Britain, we are referred to 
an act of the impérial parliament known as "the vice-admiralty 
court's act, 1863," which is made applicable to ail existing as 
well as to future vice-admiralty courts. The tenth section 
of this act déclares that thèse courts shall bave cognizance 
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of Mrhat are generally known as maritime cases, vîz. : Sea- 
men's and master's wages, pilotage, salvage, towage, damage, 
bottomry bonds, payments of mortgages from the proceedsof 
sale, possessory suits, and, among others, (subdivision 10,) 
"claims for necessaries supplied in the possession in which 
tbe court is established, to any ship of which no owner or part 
owner is domiciled within the possession at the time of the 
necessaries being supplied." 

In considering the effect of this sale, I must assume that the 
dominion parliament had the requisite authority to establish 
this court, and that it possesses the powers and jurisdiction 
which the act purports to vest in it. While not strictly a ' 
vice-admiralty court, (the judges of which hold their commis- 
sions directly from the crown,) its jurisdiction is nearly if not 
quite identical with those courts, and we are bound to give its 
proceedings such faith and crédit as is given to them. 

That the sale of a vessel, made pursuant to the decree of 
a foreign court of admiralty, wUl be held valid in every other 
country, and will vest a clear and indefeasible title in the 
purchaser, is entirely settled, both in England and America. 
Story on Conflict of Laws, § 592; Williams v. Armroyd, 7 Cr. 
423 ; The Tremont, 1 W. Rob. 163 ; The Mary, 9 Cr. 126 ; 
The Amélie, 6 Wall. 18; The Granité State, 1 Sprague, 277. 
In the case of The Hekna, i Eob. Adm. 4, this doctrine was 
carried so far as to sustain a sale made after a capture by 
pirates. See, also, Grant v. McLaughlin, 4 John. 84. 

Thèse cases fully establish the doctrine stated by Mr. Jus- 
tice Story, (Conflict of Laws, § 592,) that "whatever the court 
settles as to the right or title, or whatever disposition it makes 
of the propérty by sale, revendication, transfer, or other àct, 
will be held valid in every other country where the same ques- 
tion cornes directly or indirectly in judgment before any other 
foreign tribunal. This is very familiarly known in the cases 
of proceedings in rem in foreign courts of admiralty, whether 
they are causes of prize, or of bottomry, or of salvage, or of 
forfeiture, or of any of the like nature over which courts hâve 
a rigKtful jurisdiction, founded upon the actual, rightful, or 



6^ TEDEBAL BEPOBTEB. 

constructive possession of the subject-matter." This îs not 
the law of England and America alone. The commercial code 
of France contains similar provisions regarding the judioial 
sale of ships. 

Article 193 : "The liens of creditors shall be extinguished, 
independently of the gênerai methods of extinguishing obli- 
gations, by a judioial sale made according to the forma estab- 
lished by the foUo-wing title, or when, af ter a voluntary sale, 
the ship shall hâve made a voyage at sea under the name 
and at the risk of the purehaser, and without opposition on 
the part of the creditors of the vendor." 

In commenting upon this article, Dufour observes, (2 Droit 
Maritime, 47:) "Moreover, the sale upon seizure has al- 
ways had the effect, in our law, of purging the encum- 
brances with which the property was charged." "The deoree 
clears ail liens," said Loysel. "We perceive the reason of 
this. Thèse kinds of sales are made notoriously and publiely. 
The creditors are perfectly advised of wh^,! is passing. It is 
for them to take précautions to assure their payment from the 
price of the ship;; but if they persist in remaining unknovm 
their négligence pught not to préjudice the purehaser. To 
thèse gênerai reasons we ought to add another peculiar to the 
maritime law. He who buys at a judioial sale must pay his 
price upon the spot. He is not bound to wait until the credit- 
ors are. made known to pay into their hands. He ought, 
then, to be protected against their claims. Otherwise the 
judicial sale, instead of offering security which attracts buy- 
ers, would be only a snare from which they would eagerly 
escape. For thèse reasons, according to our article, the pur- 
ehaser at a judicial sale receives the vessel free and clear of 
ail enoumbrances." Page 53. "Moreover, it would not foUow 
that the creditors are entirely disarmed by this resuit. On 
the one hand their debt, in effect, subsists ; and, on the other, 
nothing is easier than to transfer the entire amount, with the 
lien which it draws after it, to the price of the ship." 

Article 766 of the German Mercantile Code expressly pro- 
vides that the lien of ships' creditors upon the vessel becomea 
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void: -(1) "By a compulsory sale of the vesçiel in a.hpme port 
the purchase money takes the place of the ship, as regards the 
ship's creditors. The ship's creditors must be publicly sum- 
moned to protect their rights. In other respects the provis- 
ions regulating the proceedings for a sale are reseryed to the 
laws of the varions countries." The 600th article of the 
Spanish Code is equally explicit : "If the sale takes place at 
public auction and with the intervention of judicial authority, 
according to the formulas prescribed by article 608, every 
responsibility of the ship in f avor of its creditors is extinguished 
from the moment in which the written évidence of sale is 
agreed to." Similar provisions are found in article 1398 of 
the Portuguese, article 193 of the Belgian, article 290 of the 
Italian, article 840 of the Chilian, and article 477 of the Bra- 
zilian Code. In short, the doctrine that the sale of a vessel 
by a court of compétent jurisdiction discharges her from liens 
of every description, is the iaw of the civ^ized world, 

Such sales, .however, may be impeached by the owner or 
other person interested byshowing (1) that the court or officer 
makingjthe sale had np jurisdiption of the subject-matter by 
actual seizpre and custody of;the thing sold. Rose v. Himely, 
4 Cranch, 241; Bradstreet-j. The Neptune Ins. Co. 3 Sumn. 
601; The Jlfari/, 9 Cranch, 126; Woodruff v. Taylor, 20 Vt. 
65 ; Daily v. Doê, 3 Fbd. Eep. 903. Whether it be not also 
essential that there should hâve been proper judicial proceed- 
ings upon which to found the, decree, and personal or pub- 
lic notice of the pendency of such proceedings, it is uuneces- 
sary hère to détermine, since it appears that sworn pétitions 
Tvere filed, and notice of the pendency of the proceedings 
given through the newspapers, pursuant , to the practice of 
the maritime court. (2) That the sale was made by a 
fraudulent collusion, to which the purchaser at such sale was 
a party. Parkhurst v. Sumner, 23 Vt. 538; Annett v. Terry, 
35 N. Y. 256; Gastrique v. Imrie, L. E. 4 H. of L. 427. (3) 
That the sale was eontrary to natural Justice. The Flad Dyen, 
1 C. Eob. 135 ; Gastrique v. Imrie. In case of sale by a master, 
the court will induire into the circumstances and see whether 
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it was necessaryand for the interest of ail concerned; but the 
effect of Buch sale to discharge liens is the same. The Amélie, 
6 Wall. 18. 

In the case under considération none of thèse objections are 
taken to the validity of the sale, but it is insisted that it can- 
not be held to hâve discharged the vessel of liens which the 
court making the sale had no jurisdiction to enforce. I hâve 
found no case, exeept possibly that of The Angélique, (17 Law 
Eep. 104, since expressly overruled,) which lends countenance 
to this proposition. Upon principle, it seems to me whoUy 
nntenable. It is true the vessel was originally condemned, 
in part at least, upon a claim for ship-keepers' fées, which 
would not in this country be considered to import a maritime 
lien. The Thomas Scattergood, Gilpin, 1 ; The Havana, 1 
Sprague, 402; The Island City, 1 Low. 375; The Sarah Jane, 
2 Am. Law Eev. 450; Qurney v. Crockett, Abb. Ad. 493. 
But this was a question exclusively for the considération of 
the maritime court under the laws of Canada, and the pre- 
sumption is conclusive that the facts necessary to give that 
court jurisdiction existed. Hudson v. Questier, 6 Cr. 281; 
Comstock v. Crawford, 3 Wall. 396. To say that the judicial 
sale of a vessel frees her only from such liens as the court 
making the sale had jurisdiction to enforce by original process, 
is a practical déniai of the principle that such a sale vests a 
cleat title in the purchaser. This would make the validity of 
the sale dépend, not upon the power of the court to condemn 
and sell, but upon its authority to assume jurisdiction of ail 
claims which, by the law of another country, might be liens 
upon her. There are probably no two countries in which the 
jurisdiction of the admiralty courts is identically the same. 
That of our own courts does not extend to ail cases which 
wouldfall within such jurisdiction accordihg to the civil law, 
and the practices and usages of continental Europe. By the 
codes of most civilized nations the cost of construction, the 
wages of ship-keepers, the rent of warehouses for the storage 
of her tackle and apparel, money lent to the eaptain for the 
use of the vessel, are ail ranked among privileged debts. In 
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England tlie court of admiralty is vested with juriadiction, 
not only of ordinary collisions, but of damages done by a ship 
to wharves, breakwaters, and other fixtures aunexed to the 
eoil ; while in this country it is limited to floating structures. 
In England a master has a remedy against the sliip and 
freight for wages. In the United States he is confined to a 
proceeding in personam. By the law of continental Europe 
a lien arises for necessaries furnished in a home port, while 
in this country there is none unless created by a state statute, 
and none in England if an owner is domiciled within the 
kingdom. We also recognize liens for gênerai average, -wharf- 
age, stevedores' wages, and premiums of insurance, none of 
which are within the jurisdiction of the admiralty division of 
the high court of justice. We also admit claims for damage 
to cargoes, while the English court can only proceed against 
the vessel where the cargo is brought into England or Wales, 
and no owner is domiciled therein. It may be added that the 
English admiralty has jurisdiction of accounts between part 
owners, and may decree the sale of a share or shares in the 
ship, while we can only take cognizance of such disputes 
incidentally to the distribution of the proceeds. 

Now, if the theory of the libellant be correct, a judicial sale 
of a vessel in one country would free her from none of the 
liens which the courts of that country were unable to enforce. 
A sale under such circumstances would be utterly destructive 
of the interests of owners and a complète sacrifice of the ves- 
sel. No one could possibly know the value of his purchase, 
for no one could foresee the amount of claims that might be 
made against the vessel in other countries. It would also 
compel us to inquire in each case whether such foreign court 
could hâve taken cognizance of the claim, either by original 
proceeding or by pétition against the proceeds of sale, and, 
as the foreign law in each case must be proved as a question 
of fact, the errors and confusion into which we should fall 
will be readily appreoiated. 

The truth is that ail thèse liens are inchoate rights, sub- 
ject to the oontingeney of lo^s in case of disaster to the vessel 
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neoessitating a sale by the master, or in case judicial pro- 
ceedings are taken against her in a foreign countrj' to subject 
her to claims recognized by the law of such country. The 
récognition of liens, and the order in which they shall be mar- 
shalled and paid, pertain to the remedy, and are administered 
according to the lex fort. When the courts of such country 
hâve obtained jurisdiction of the res by actual seizure, they 
bave full power to dispose of the property and to transf er the 
title, and such transfer will ordinarily be respected in every 
other country. Nor is this power limited to the final déter- 
mination of the case. The title to property sold pendente lite 
will be respected in another country, though the proceedinga 
upon which the property was originally seized fail. Stringer 
V. The Marine Ins. Co. L. E. 4 Q. B. 676. 

In thèse cases of judicial sales ira rem the liens of credit- 
ors are not extinguished, but are merely transferred from the 
res itself to the fund in court, The decree of the maritime 
court deprived the libellant in this case of no right of prop- 
erty. It was merely adjudged that his claim was not of that 
character which entitled him to set the machinery of the court 
in motion. It does not follow that the court would not bave 
entertained a pétition by the libellant for payment from the 
proceeds of sale,,after the satisfaction of what under the laws 
of Canada are maritime liens, upon proof that by the lex loci 
contractns he was entitled to a lien. It is a constant praetice 
in our courts of admiralty to decree the payment of surplus 
proceeds to mortgagees and others having liens which are 
not enforceable by original proceedings. As Mr. Justice Story 
observes, (Conflict of Laws, § 3226 :) "Where the lien or priv- 
ilège is created by the lex loci contractus, it will generally, 
though not universally, be respected and enforced in ail places 
where the property is found, or where the right can be bene- 
ficially enforced by the lex fori. And on the other hand, 
where the lien or privilège does not exist in the place of the 
contract, it will not be allowed in another country, although 
the local law where the suit is brought would otherwise sus- 
tain it." Section 323 : "But the récognition of the existence 
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and validity of such liens by foreiga countries is not to be 
confounded with the giying them a superiority or priority 
over ail other liens and rights justly acquired in sueh foreign 
countries under their owu laws, raerely because the former 
liens in the oountry where they first attached had there, by 
law or by custom, such a superiority or priority." In ^ar^ 
rison v. Sterry, 5 Cranch, 289, Chief Justice Marshall used 
the following language: "The law of the place where the 
con tract is made is, generally speaking, the law of the con- 
traet ; that is, it is the law by which the contract is expounded. 
But the right of priority forms no part of the contract itself. 
It is extrinsic, and rather a personal privilège, dépendent 
upon the law of the place where the property liep, and where 
the court sits which is to décide the cause." 

It is believed to. be the rule of the English as well as 
American courts of admiralty, af ter the payment of maritime 
liens, to direct the surplus proceeds to be paid over to any 
one who may hâve a lien upon such proceeds by the law of 
the place where the contract from which the lien arose is 
made ; or, at least, to retain the f und in court until the court 
of chancery shaU hâve made an order for its distribution. 
Tlu Flora, 1 Hagg. 298; The Harmonie,,! W. Eob. 178; The 
Nordstjernen, Swab. 260 ; The Gustaf, 6 L. T. (N. S.) 660. 

But even if the foreign court should misjudge this question, 
and hold that, by the law of Ohio, the libellant had no lien 
at ail upon the vessel, or should deny his pétition for pay- 
ment from the remnants in court, the sale would not thereby 
be invalidated, or the vessel remain subject to arrest in this 
country. This was the précise question decided in Gastrique 
V. Imrie, L. E. 4 H. of L. é27. That was an action of frover 
by the assignée of a mortgagee for the conversion of the ship 
Ann Martin. Défendant claimed title as purchaser at a 
judicial sale in France. The question arose whether the 
proceedings in the French civil tribunal were in personam or 
in rem. It was held that the sale ordered was not of the 
interest of the owner in the ship, as upon exécution, but of 
the ship itself; and that such sale divested the title of the 
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plaîntiff, although he had set up his mortgage in the French 
court, and that court had disallowed ît under a misappreiien- 
sion of his rights under the English law. 

In delivering the opinion of the court of exchequer cham- 
ber, on appeal from the common pleas, Mr. Justice Black- 
burn remarlied: "We think the inquiry is — First, whether 
the subject matter was bo situated as to be within the lawful 
control of the state under authority of which the court exists ; 
and, secondly, whether the BOVereign authority of that state 
bas conferred on the court power to décide as to the disposi- 
tion of the thing, and thé court has acted within its jurisdic- 
tion." The judgment of the exchequer chamber was affirmed 
by the house of lords, their lordships holding that the error 
of the French court in construing the law of England did not 
render its judgment void in a foreign country, although it 
would hâve been otherwise in a case of fraud, and that they 
were bound to give it effect, at least so far as to sustain the 
validity of the sale. 

The fact that the vessel in this case was sold for the Bmall 
sum of $1,000, is due to a multiplicity of causes, amongst 
others the uncertainty of the law ; but in the absence of fraud 
it cannot be considered an élément in the décision of the 
case. I am clearly of the opinion that the sale was valid, and 
vested a complète title to the property in the purchaser. The 
libel must be dismissed. 

As the cases of The Kate Moffatt and The Gladiator differ 
from this only in the fact that libellants' claims were rejected 
upon the ground that the maritime court had no authority to 
enforce liens which accrued before the passage of the aot 
creating the court, a like disposition will be made of them. 



IN BK BANK 07 NOTA. BCOTI&.. 667 



IS THB MaTTBB OF THE PETITION OF THE BaNK OF NoVA 
SCOTIA V, ÏHB PeOCEEDS OF THB BeIG LiLLIAN. 

(District Court, B. D. Neia York. July 28, 1880.) 

1 SeAMBN— WaGES— RiGHT IN FkBIGHT— LlEN OH ShIP— MoKTGAOBEr- 

Pkiority. — The rights of a lender upon the security of freight, mada 
payable to the lender by a bill of lading, are subject to the seaman's 
right in the freight to the extent of his wages. Seamen may proceed 
for their wages against both ship and freight. When they do so pro- 
ceed, and either fund is suâlcieut to pay them in full, the court can 
direct as to the mode of satisfying their decrees. The equity in the 
freight, created by an advance upon the crédit of the freight, is no 
greater than the equity in the ship created by a mortgage of the ship. 
As between two such creditors, the équitable method is to charge the 
wages upon both funds, pro rata, 

McDaniel & Souther, for the bank of Nova Scotia. 

Owen d Gray, for Moran. 

Benedict, D. J. The question presented by this pétition 
arises as foUows : The master and crew of the brig Lillian 
libelled that vessel, and also the freight earned upon her last 
voyage, to recover their wages. The vessel has been seized and 
Gold, the proceeds amounting to $4,000. The freight proceeded 
Hgainst, amounting to |1,095.96, has also been attached. 
The master has obtained a decree by default for his wages, 
amounting to $270.41, against both the vessel and the freight. 
The seamen hâve obtained a decree for their wages, amounting 
to the sum of $264.30; also against both vessel and freight. 
Several other claims were presented which are not in dis- 
pute ; but, af ter paying ail liens but those of the master and 
seamen, there remain of the proceeds of the vessel in court more 
than sufficient to pay their wages without resort to the freight, 
and of the freight more than sufficient to pay the wages without 
resort to the vessel. The Bank of Nova Scotia now makes it 
appear that they hâve a mortgage upon the vessel exceeding in 
amount the whole of the proceeds now remaining in the regis- 
try, and having made due proof of their mortgage, and the 
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amount due thereon, tbey apply to the court, by pétition, for 
an order directing that the wages of the master and crew may 
be paid eut of the freight, and that the whole of the proceeds 
of the vessel remaining in the registry may be paid to them 
in Batisfaction -pro tanto of their mortgage. 

James A. Moran also makes it appear that the freight in 
question was made payalble to him, by the bill of ladiug, as 
security for certain advances made by him to pay expenscs 
of the vessel incurred in fitting ont and performing the yoy- 
age in which the freight aow in the registry was earned, 
■whieh advances he has shown amount to more than the 
amount of the freight in the registry, whereupon he asks to 
hâve the wages of the master and crew paid oui of the pro- 
ceeds of the vessel, and the amount of the freight in the reg- 
istry paid over to him. 

In this controversy the owners of the vessel hâve not ap- 
peared, and no claim has been made, on their behalf, to 
any part, either of the proceeds of the vessel or the freight. 
No defence was made to the demand of the master and 
crew, either by the owners or by the Bank of Nova Scotia, or 
any other person, and accordingly the master as well as the 
seamen bave obtained decrees for their wages against both 
the ship and the freight. As the ilemands of the master and 
crew can be paid in full, either oi-''; of the freight or out of 
the proceeds of the vessel, they câ're not to whièh fuiid they 
resort for the satisfaction of their decrees, and make no oppo- 
sition to any order that may be made respecting the pay- 
ments of their demands. It is thus seen that this is a 
controversy between two cireditors, one of Whom bas made 
advances on the security of the ship, the other on the security 
of the freight. 

It has been contended, in behalf of the holders of the mort- 
gage upon the ship, that Moran acquired no lien upon the 
freight by reason of his advances, and, therefore, inasmuch 
as his right is simply that of an assignée of the ship-owuer, 
that the question at issue is the same as if the controversy 
were between the ship-owner and the mortgagee, in which case. 
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aB the master and crew can resort tô éither the ship or tte 
freight for the satisfaction of their demand, while the mort- 
gagee can resort to the ship alone, the wages should he satis- 
fied out of the freight, in accordance with a familiar rule in 
equity. This contention is partly right and partly wrong. It 
is undoiibtedly true that Moran acqnired no lien upon the 
freight for his advances. His right dépends upon the con- 
tract made with him by the ship-owner, that the freight should 
be collected by him and applied to him to repay whatever 
might be due him for the moneys he had advanced. His 
interest in the freight must, therefore, be subject to that of 
the seamen. But it does net foUow that he is thereby elimi- 
nated from this controversy, as the mortgagee contends. If 
he were, the same reasoning •would eliminate the mortgr.gec. 
The ship-owner is the one that bas been eliminated, leaving 
the mortgagee of the ship and the assignée of the freight the 
only parties to the controversy, and their right and their 
equities alone to be considered. \, 

It bas been urged in behalf of the assignée of the freight that 
his advances were made for the purpose of enabling the ship 
to earn the very freight which he now claitûs, and a superior 
equity arises in his favor out of that fact. But, as befora 
stated, the law gave him no lien upon the freight for his 
advances, and I am unable to see that the fact that the 
money was applied to payments for the outfits of the vessel 
for this voyage gives him any greater equity in the freight 
than that aequired in the ship by the mortgagee of the ship, 
through his advances. As between thèse two parties the equi- 
ties are equal. 

If the holder of the mortgage upon the ship has no equity 
superior to that of the assignée of the freight, his applica- 
tion to hâve the wages paid out of the freight cannot be 
granted, unless it can be held, as matter of law, that the lien 
of the seamen does not attach to the ship when there is 
freight sufficient to pay the wages, and available to the sea- 
men for that purpose. Manifestly, no such proposition can 
be sustained. The seamen hâve a right in the freight, and at 



670 FKDEBAIi BEFOBTEK. 

èhe same time a lien upon the ship. The ship is as mucli bound 
for the payment of the wages as is the freight. The seamen 
may resort to either fund in the first instance, and, that prov- 
lig insufficient, they may resort to the other; or, as hère, 
hey may proceed against both at the same time. When, 
liowever, they do proceed against both, and, as hère, either 
proves sufiBcient, the court has the undoubted right to con- 
trol the method of satisfying their decrees. And when there 
are two creditors whose equities are equal, one of whom is 
entitled to the surplus of the freight and the other to the sur- 
plus prooeeds of the ship, the only équitable method is to direct 
that the wages be charged against both funds pro rata. That 
is to say, that out of the freight shall be paid the master and 
crews, upon their decrees, a sum bearing the same propor- 
tion to the whole amount of the wages as the amount of the 
freight bears to the balance of the proceeds of the ship in the 
registry, and that the remainder of the wages shall be paid 
out of the proceeds of the ship. The freight moneys in court 
after suoh déduction may then be paid to Moran, upon his 
filing his pétition therefor, and the prooeeds of the ship re- 
maining after such déduction may then be paid to the Bank 
of Nova Scotia, upon the présent pétition. 
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LONGSTBEET V. StBAM-BoAT R. E. SpBINGEB.* 

{District Court, 8. D. Ohio. December 2, 1880.) 

1. 8BAMEN — Implibd Cokteact pob Tbip. — In the absence of an express 

agreement, the law will imply thatthe employment of a seaman upon 
a steam-boat is for the trip 'which she is then engaged in. 

2. RiGHTB OF Ikjdkbd Seamen. — A seaman who, without his fault, ia 

injured in the service of the boat, is entitled to his full wages for the 
trip orother period of service which he had then entered upon, and 
to be cured at the expense of the boat 

In Admiralty. Hearing on libel, answer and testimony. 

The libel alleged that on December 13, 1879, the master 
engagèd the libellant as fireman on the Springer for the trip 
from Cincinnati to New Orléans and retarû, at the wages of 
$35 per month; that he entered upon his duties as such fire- 
man, and that on December 17, 1879, while in the perform- 
ance of the same, he was directed by said master to disen- 
gage a tree that had carîght in one of the wheels of said 
steam-boat, and while occupied in disengaging said tree, 
without any fault or négligence on his part, his arm was 
caught between said tree and wheel, and crushed and bruised 
so that he was wholly disabled for the remainder of said trip ; 
that said trip lasted 32 days, for which he claimed full wages ; 
that he was put to expense for médical attendance and sup- 
plies and subsistence to the amount of $50; for ail of which 
he prayed the decree of the court. 

The answer denied ail of the above-mentioned allégations 
except the mère faet of injury, and averred that the same 
had been caused solely by libellant's négligence. 

Bateman d Hwrper, for libellant. 

Matthews, Ramsey é Matthews, for claimanta. 

Swing, D. J. The évidence, I believe, establishes an em- 
ployment for a month. But even if the fact was otherwise, 
and there was no express agreement as to the length of the 
employment, the law would imply that it was for the trip. 
l'Vorth V. Steam-boat Lioness No. B, 3 Fed. Rep. 922 ; Jansen 

*Keported by Florien Glauque and J. C. Harper, of the Cincinuatl 
bar. 
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V. The Heinrîch, Crabbe, 226. The trip having ocoupîed a 
month, it makes no différence which way it is treated. 

As to the question of injury : The libellant was directed by 
the captain, or some other superior officer of the boat, to 
remove the obstruction from the wheel. It was a perilous 
undertaking; he used ail ôrdinary care, but was injured. I 
understand the law to be that where a seaman is injured in 
the service of the boat, without any fault on his part, he is 
entitled to recover his fuU wages for the trip or period for 
■which he was employed, and the expense incurred in his cure. 
Neilson \. The Laura, 2 Sawy. 242; The North America, 5 
Ben. 486; Morgan v. The Berc Flint, 6 Am. Law Eeg. (N. S.) 
707; S. C. 1 Abb. U. S. 126; Sims v. Jackson, 1 Wash. 414; 
TheNimrod, Ware, 1, 9; The Forest, Id. 420; Harden v. Gor- 
don, 2 Mass. 541; Reed T. Canfield, 1 Sumn. 195. This is a 
well-established doctrine of admiralty law; and, the libellant 
having brought himself within the rule, he is entitled to 
recover. 

There is no dispute as to the fact that the libellant waa 
severely injured, and, in conséquence thereof, unable to per- 
form his duties as fireman during the remainder of the trip. 
The évidence shows that he was to receive |35 per month; 
that the expense of médical attendance amounted to $15, 
and of ioe, medicines, and other supplies furnished during 
siekness, $10; in ail, $60; and a decree will accordingly be 
entered for that amount. 
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Etting and others v. Marx's ExbouTob. 
\Circuit Cawrt, E.D. Virginia. June, 1880.) 

1. EqTJITT — StATXITB OP LlMlTATIOlîS — CONCURHENT JURISDICTION. — ^A. 

court of equity js only bouad to apply the statute of limitations where 
its jurisdiction is concurrent with that of a court of law. 

2. Bame— Samb — ExcLUBiVB JjiKiBDicTioN. — A court of cqulty gençrally 

acts in analogy to the statute of limitations, but is not bound by it, 
Tvhere its jurisdietion is exclusive of that of a court of law. 

5. Bamb— Samb — Lachbs. — A court of equity, however, doea not act in 

analogy to the statute of limitations where there has been gross lâches 
in prosécuting rights, or long and unreasonable acquiescence in the 
assertion of adverse rights. 

4. Bamb— Samb — Teustee and Cbstui Que Teust.— It is a gênerai rule 
that, as between a trustée and his ceistui qvs trust, neither the statute 
of limitations, nor the rule of analogy, nor lapse of time will, in gên- 
erai, affect the right of the beneflciary to redress ; yet equity will in 
such cases, when the circumstances require it, enforce against the 
eesti que trust, especially where the rights of third persons are con- 
cerned, its own peculiar maxim, vigilantibwt et non dormientibus jura 
tuhserviunU 

6. Samb — Same — Samb. — Among such ezceptional cases are (1) those in 

which the public convenience requires that there shall be a speedy 
end of strife; (2) those in which some of the principal parties, in 
transactions sought to be reviewed, are dead and their vouchers lost.; 
(3) those in which the court could not be certain, from lapse of time, 
that relief, apparently proper, would certainly be just ; and (4) those 
in which the disturbance cf purchasers or transactions acquiesced in 
for a greater or less time would préjudice the vested rights of third 
persons. 

6. Samb — Same — Samb — Acquiescence. — Heli, under the circum- 
stances of this case, that an acquiescence for 12 years in au in- 
vestment of a trust fund in eonfederate bonds would prevent the 
cesiuis que trust from recovering the scaled value of the conféd- 
érale money with which such bonds were purchased, at the ex- 
pense of the subséquent creditors of the trustée. 

?. ïiiUSTEE AND Cestui Qub Trust — CovBETUEE. — Heïd, further, that 
such cesiuis que trust were not barred from suing the trustée by covert- 
ure, or by being otherwise not sui juri». 

In Chancery. 

Samuel Marx, of Eichmond, Virginia, died in the fall of 
1860, leaving a large estate, consisting in part of real estate, 
T.é.no.S— éS 
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but chiefly of valuable stocks and bonds. He left a will 
appointing his brother Dr. Frederick Marx, bis nephew Ed- 
ward Mayo, botb of Eichmond, and another who never 
qualified, his executors, and àlso trustées for the trusts 
created by bis will; and devised to Frederick Marx, and cer- 
tain of his adult nephews, certain portions of his estate in 
absolute right, and to his executors the residue thereof ; but 
charged them as trustées, as to thèse portions, with certain 
trusts in favor respéctively of Judith Meyers, Harriet M. 
Etting, Caroline Barton, and Adeline Mayo, his married sis- 
ters then living; and of certain daughters of his deceased 
sisters Louisa Myers and Frances Etting. He directed ail 
his real estate and personalty to be sold as soon as possible 
àfter his death, and those proportions of the proceeds which 
were not devised absolu tely to be invested in good and 
secure stocks, with power in the trustées to couvert them 
into other stocks, the securities to be taken in the names of 
the executors for the beneficiaries named in the will, and to 
show on their face for whose benefit they were respéctively 
to be held; and provided that thèse securities should hâve 
the charactçr of realty in the eyent of the death of those 
entitled. 

Frederick Marx was the only one of those named as exe- 
cutors who qualified shortly after the death of Samuel Marx, 
which he did on the thirteenth December, 1860. He seems 
to hâve filed an appraisement of the estate in due time, 
according to law, and to hâve accounted regularly, before a 
proper commissioner, as to his transactions for the years 
ending December 13, 1861; December 13, 1862; December 
13, 1863 ; and for the subséquent period ending September 
7, 1864. I believe that it is admitted that he made the 
sales and investments required by the will in good faith ; no 
fraud being charged or pretended in regard to any of his 
transactions. 

On November 26, 1864, up to which time Frederick Marx 
had acted as sole executor and trustée, he turned over to Ed- 
ward Mayo, who had then ]ust qualified as executor and 
trustée, ail the stocks, bonds, funds, and estate in his hands. 
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taking minute and detailed Touchers and receipts from him ; 
and from the time of doing so he does not seem to hâve had 
any actual connection with the estate or the trusts of the will, 
either in the capacity of exeeutor or trustée ; and this fact 
seems to hâve been well known to complainant and peti- 
tioner. The subséquent accounts of Edward Mayo, made up by 
commissioners of court, show that Frederick Marx had tumed 
over the estate in the manner juststated to Edward Mayo. 

The disconnection of Frederick Marx from the estate at the 
date named seems to be acknowledged by the bill and recog- 
nized by the decree in a friendly suit which was instituted in 
the circuit court of Eichmond in March, 1869, entitled Etting 
et al. V. Marx et al.,- the object of which was to substitute as 
trustée for Mrs. Etting, then under coverture, Francis M. Et- 
ting, one of her adult sons, in the place of Edward Mayo- 
It is not pretended that Frederick Marx acted or was consid- 
ered as acting in the capacity of exeeutor or trustée, after 
November 26, 1864, whatever his légal relation to the trust 
might hâve been. The bill in the friendly suit just named 
récites that the powers of Frederick Marx had been revoked 
after he had "acted for a time." The transactions of Fred- 
erick Marx in the years 1861, 1862, and 1863, in the securi- 
ties of the estate, were very large, aggregating probably $75,- 
000. After 1861 they consisted of sales of stocks for 
confederate money, and in the exchange of one sort of bonds 
for another, and of stocks in the name of Samuel Marx for 
those in the name of the exeeutor for the respective benefici- 
aries of the trusts of the will. 

Thèse transactions are not brought in question in the prés- 
ent litigation ; but in the year 1864, or ohiefly in that year, 
Frederick Marx bought, with confederate money received for 
other stocks, a large amount ôf the bonds of the confederate 
government. The securities of eveiy name which Frederick 
Marx held as the resuit of his transactions under the will were, 
aa before stated, ail turned over on November 26, 1864, by him 
to Edward Mayo, and Edward Mayo has duly tumed over a,ll 
of them except the confederate bonds to the persons entitled. 
The confederate bonds, however, were refused by some of the 
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beneficiaries ; ânfl the object of the présent litigation Î3 to 
reeover of the représentative of Frederick Marx the scaled 
value of the confederate money he received in 1864, or ohiefly 
in that year, and which he expended in the purchase of the 
confederate bonds which hâve been refused by some of the 
beneficiaries of the will of Samuel Marx. The suit was 
brought by Harriet M. Etting, who became sui juris on the 
death of her husband in 1870. It was brought in Pebruary, 
1877, and those of the other beneficiaries who hâve been dis- 
posed to join in the litigation hâve corne in by pétition. The 
controversy is chiefly in regard to the confederate bonds. A 
smaller matter, also in controversy, is that presented by the 
pétition of Moses Myers, for whom Frederick Marx made a 
deposit of $3,004 in the Bank of Virginia at Eichmond on 
May 6, 1863, Myers being then in the fédéral lines, and not 
having notice of the deposit at the time, nor at any time 
before April, 1865, when it became worthless by the insolv- 
ency of the bank. 

Frederick Marx was married in 1874, and died in the be- 
ginning of 1877, shortly before the filing of Mrs. Etting's 
bill, He left debts to the amount of $5,200, contracted, I 
believe, within a few years before his death ; none of which 
could be paid if the claims of the complainant and petition- 
ers in this litigation were sustained by the court. 

Harriet M. Etting became sui juris, as before stated, in 
1870. In March, 1869, during her coverture, her son, Frank 
M. Etting, who was then an adult, was substituted, on her 
own prayer, for Edward Mayo, as her trustée, by decree of 
the circuit court of Eichmond, as before mentioned. Very 
soon after the appointment of Frank M. Etting as suoh 
trustée ail the securities which Edward Mayo held for Mrs. 
Etting, which had been turned over by Frederick Marx in 
November, 1864, were turned over to Etting by Mayo, and 
were ail received, except the confederate bonds. 

In a letter of June 18, 1869, occupied almost exclusively 
with statements and inquiries about the stocks and bonds 
which had been forwarded to him by Mayo, Frank M. Etting 
wrote to Edward Mayo, on one point, as follows : 
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"I must hère take occasion to say that we hâve heard, acci- 
dentally, that TJncle Frederick had been told (in some unfor- 
tunate discussion with a member of the family) that it was 
our intention to take légal steps against him in conséquence 
of some of his investments. Such staiement was utterly with- 
out foundation. Mother's remark on hearing pf it was that 
there were but few of the family left, and she would never 
consent to such a course for 50 times the amount. I join 
niost entirely in the feeling, and I beg you will assure Uncle 
Frederick of this. However unfortunate the résulta bave 
been, no one of our family bas ever ascribed to him any 
action inconsistent with his near relationship, or his charac- 
ter as an honorable man ; nor has any remark been made in 
my présence but what might well be repeated in his. I regret 
it should be necessary for me to give such assurances ; but 
this is not the first time that an effort has been made to cre- 
ate différences in the family — always bad enough, but ten- 
fold "worse if arising from mère pecuniary considérations. 
Aside from any elaim of any kind, and with no intention 
of action in the matter, I still (to be perfectly frank with 
you) cannot feel justified in my own eyes in receipting for 
certificates of confederate stock. I do not want to embarrass 
your settlement in any way, or delay it, and we wUl see what 
can be done as soon as I bave more time." 

In a letter of kinship dated July 3, 1869, Frank M. Etting 
wrote, among other things, to Edward Mayo as follows : " I 
transmit herewith a receipt, etc.; also return what I am not 
entitled to give a receipt for. The money so invested has 
gone, but I think ail can say, let it go." He alluded to the 
confederate-bonds. 

John A. Coke and W. W. Henry, for complainants. 

John S. Wise, for défendant. 

Hughes, D. J. There is little to be considered in this case, 
except the liability of the estate of Frederick Marx for the 
Bcaled value of the confederate money, which, in 1864, or 
chiefly in that year, he invested in confederate bonds. No 
one disputes that thèse bonds were an illégal objeet of invest- 
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ment AH investraents în them hâve been irrevocably decided 
to be void, as having been made "in aid of the rébellion." 

It is not charged, however, that there was, on the part oî 
the deceased trustée, any fraudaient motive or intention, 
inoral or political, in making the investments. There is no 
élément or charge of'fraud, actual or construetive, in the 
présent ease; and so the only question is one of liability for 
a well-intended but illégal act. Nor can it be denied that the 
estate is liable for thèse investments, unless it has been 
absolved by the bar of the statutes of Imitations, or by the 
loches of the complainant and petitioners in this suit, or by 
their acquiescence so long as to render the enforcement of their 
demands, at this late day, derogatory to the rights, interests, 
or equities of others, which hâve resulted from that protracted 
acquiescence. 

As to the statutes of limitations I do not think they affect 
this case, either directly or by analogy. In gênerai, equity 
merely follows the analogies of the law in respect to limita- 
tions. A court of equity is bound to apply the statute only in 
cases where the courts of law and eqiiity would hâve concur- 
rent jurisdiction ; that is to say, where the complainant might 
hâve gone into a court of law with his cause instead of com- 
ing into chanoery. "In such cases courts of equity consider 
themselves within the spirit of the statute and act in obédience 
to it; but, in the considération of purely équitable rights and 
titles, they act in analogy to the statute, but are not bound 
by it." Hall v. Russell, 3 Saw. 515. "In ail cases of concur- 
rent jurisdiction, at law and in equity, statutes of limitations 
seem equally obligatory in each court ; and courts of equity 
do not act so much in analogy to the statutes as in obédience 
to them." 2 Story's Eq. Jur. 1520. In a great variety of 
other cases, however, courts of equity act only upon the analogy 
of the limitations at law, and not in obédience to the statutes. 
A leading and very instructive case on this subject is Haven- 
den V. Lord Annesley, 2 Sch. & Lefroy, 629 et seq, 

There is also still another class of cases in whioh equity 
courts disregard both the statutes of limitations and tha 
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princîple of analogies, and act on considérations pecu^iar 
to themselves; that is to say, "on their own inhérent doc- 
trine of discouraging, for the peace of society, antiquated 
demands, by refusing to interfère where there has been gross 
lâches in prosecuting rights, or long and unreasonable acqui- 
escence in the assertion of adverse rights." 2 Story 's Eq. Jur. 
1520. 

Thus, to recapitulate, there are three classes of casés with 
référence to the bar of time — First, those in ■which equity is 
bound to apply the statutes of limitations; second, those in 
which it merely acts in analogy to those statutes ; and, thîrd, 
those in which it is neither bound by nor acts upon the prin- 
ciple of analogy to them, but proceeds on doctrines peouliar 
to and inhérent in itself. 

The présent is not a case of the first class. It is not a case 
in which the jurisdiction of law and equity is concurrent, and 
in which the complainants might hâve gone into one court or 
the other at option. It is a suit between cestuis que trust and 
a trustée; a case within the exclusive jurisdiction of equity; 
for, though the law courts hâve jurisdiction in a few cases of 
the simpler trusts, yet, in gênerai, equity has exclusive juris- 
diction over trusts. "Estâtes vested in persons upon partic- 
ular trusts and confidences are wholly without cognizance at 
common law, and the abuses of such trusts and confidences 
are beyond the reach of any légal process." 1 Story's Eq. 
Jur. 29. 

It is elementary law that trusts are exclusively within the 
cognizance of equity. The présent is not, therefore, a case 
of concurrent jurisdiction of law and equity, and is not one 
in which I am hound by the statutes of limitations. Màny, 
and, indeed, most of the suits in chancery, in which the 
trustée and cestui que trust are parties on one side, and othera 
are parties in adverse interest on the other, rank in the first 
class of cases that bave been mentioned, where equity is 
bound by the statutes of limitations. An instance of such 
cases was that of Livesay v. Holms, 14 Grat. 4él. A widow 
had qualified as administratrix of her husband, and taken 
possession of and held slaves, in which she claimed a life 
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estate unrler her fatlier's -will. She was afterwarcls removed 
from her office of administratrix, but continued to hold the 
slaves for more than five years after such removal. Helcl, 
that the statuts of limitations will protect her against any 
claim by the administrator d. h. n., and next of kin of her 
husband, and that the fact tiiat one of the next of kin bad 
been a married woman during the whole period, will not pre- 
vent the running of the statute against her. This was a suit 
in equity, but might bave been brought at law. 

Nor do I think the case at bar falls within the second 
class of cases that bave been described — those in which courts 
of equity foUow the analogies of limitation enforced at law. 
Those are cases in which, though cognizable exclusively in 
equity, the reason of the law of limitation applies as cogently 
as in suits at law. The instances of this class mentioned by 
Judge Story are suits for real estate, where there has been 
adverse possession for 20 years, brought, say, by a mortgagee ; 
and suits brought to subjeot real estate to the liens of judg- 
ments, where there has been no effort to enforce the judg- 
ments for 20 years. The mère fact that equity has juris- 
diction to foreclose a mortgage, or enforce the lien of a 
judgment, upon real estate, is held not to eiïect the reason of 
the law of limitations which bars actions at law after certain 
periods of time. It cannot be pretended that the présent 
suit falls within that class of cases. 

I conclude that it falls within the third class, to-wit, that 
in which equity, wholly ignoring the statutes of limitations by 
which the law arbitrarily bars actions after periods of time 
arbitrarily fixed, assumes the untrammelled prérogative of 
deciding, upon the circumstances of the partioular case before 
it, whether the complainant has used such diligence in exhib- 
iting his demand as the nature of the case required; and 
whether, in giving him relief after such delay as has ocourred, 
the court can bé certain not only of his right to it, but also 
that it can be granted without injury to the rights of persona 
who may be thereby injured in conséquence of the delay. 

A review of the cases of this latter class which hâve been 
decided by courts of equity will reveal a great elasticity in the 
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period which has been held sufiScient to disentitle complain- 
ants from recoveiing their demanda. In regard to fraud, 
though it is settled that no lapse of time will bar so long as 
it is concealed, and that neither the statuts nor the principle 
of analogy will begin to run except from the time the fraud is 
unkennelled, yet it is equally settled that if there be lâches or 
acquiescence, and unreasonable delay after that event, equity 
will then apply its usual principles in determining whether or 
not to grant the relief demanded. It is equally a ruie that, as 
between a trustée and his cestui que trust, neither the statute, 
nor the rule of analogy, nor lapse of time will, in gênerai, 
affeet the right of the beneficiary to redress ; yet equity will 
in such cases, when the circumstances require it, enforce 
against the cestui que trust, especially where the rights of third 
persons are concerned, its own peculiar maxim, vigilantibus 
et non dormientilms jura suhserviunt; and while there are cases 
of this class where equity has granted relief after a great 
length of titne, even 50 years, yet there are others in which it 
has refused it after only a few months. 

Among the cases which hâve been held not to be affeeted by 
the statutes of arbitrary limitations, or the rule of analogy 
to them, are (1) those in which the public convenience requires 
that there shall be a speedy end of strif e ; (2) others in which 
some of the principal parties, in transactions sought to be 
reviewed, are dead and their vouchers lost; (3) others in 
which the court could not be certain, from lapse of time, that 
relief, apparently proper, would certainly be just ; (4) others 
where the disturbance of purchases or transactions acquiesced 
in for a greater or less time would préjudice the vested rights 
of third persons. The foUowing are the more important of 
the cases, falling within the classes which hâve been named, 
which hâve been cited at bar. In Bryan et al. v. Weems, 29 
Ala. 423, it was held that the statute of limitations barred a 
trustée who had neglected to sue for slaves held suhject to a 
trust during the period of statutory limitation; and that the 
rights of the cestui que trust were also barred. In Flanders v. 
Flanders, 23 Ga. 249, which was a suit by the widow of an 
intestate and a married daughter and husband to set asid& 
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the sale of a slave by tlie administrator alleged to hâve been 
made to himself, more than ten years after the sale was 
made, it was held to hâve been brought too late, the widow 
having been 10 years sui juris, and the daughter four years 
through mamage; the delay being unreasonable. 

In Hough v. Coughlan, 41 111. 131, there had been a con- 
tract by bond for the conveyance of land, and after 12 years 
a bill was brought for spécifie performance, and the court 
held that there had been unreasonable delay: "That great 
delay of either party unexplained, in not performing the 
terms of a contract, or in not prosecuting his rights under it 
by filing a bill, or in not prosecuting his suit with diligence 
when instituted, constituted such lâches as would forbid the 
interférence of a court of equity." 

In Mitchell v. Berry, 1 Met. (Ky.) 619, it was held, where 
a cestuî que trust desires to avoid a sale of his estate, at which 
the trustée has become the purchaser, he must apply to chan- 
cery in a reasonable time after he had knowledge of the f acts 
which impeach the sale, or he will be presumed to hâve 
aequiesced, and that reasonable time dépends upon the cir- 
cumstanoes of the case, and the discrétion of the court. In 
the particular case before the court an acquiescence of 12 
years was held sufficient to disable the parties from coming 
into a court of equity. 

In Davison v. Jersey Co. 71 N. Y. 333, there had been a 
contract for building bouses by May 1, 1859, and for purchase 
and deeds. Suit was brought for spécifie performance in 
1S64:, and it was held that the rights of complainant were, 
under the circumstances of that case, forfeited by lâches. 

In The State v. West, 68 Mo, 229, the testator of défend- 
ants, having boughfc certain land in his owu name at a sale 
made by order of the county court, on the twenty-third day of 
April, 1873, to satisfy a school mortgage, on the twentieth 
day of September, 1873, resold it at an advance, and on the 
second day of January, 1874, died, The county court knew 
of the purchase by the deceased soon after it was made. On 
the eighteenth day of June, 1874, 15 months after the pur- 
chass, the county court brought suit to recover of défendants 
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tlie profits made by deceased on the resale, claîming that he 
was acting as agent of the county; but the court held that, if 
the county ever had a cause of action, it had been guilty of 
Buch lâches as made it doubïful if this suit could be main- 
tained. The court say: "Under such circumstances, the 
lâches must, of itself, be held fatal, for it would be to assert 
a doctrine to the last degree hazardous to say that a complain- 
ant, with fuU knowledge of ail the facts on which he relies, 
can lie quietly until death cornes to his -assistance, and puts 
a seal of perpétuai silence upon the lips of his adversary." 

In Athinson v. Rohinson, 9 Leigh, 393, it was held thatevery 
claimant who asks relief of equity ought to exhibit hiS claim 
within a reasonable time, so that, in giving him a decree, the 
court may not do injustice to the défendant. 

In Robertson v. Read, 17 Grat. 544, where there had been a 
settlement between partners in 181 9, and transactions in pur- 
suance of the settlement in 1820, and in subséquent years 
down to 1831, and suit was brought in 1834 for an account, 
and claiming money by the administrator of one of the partners 
who had died against the other partners who were living, it was 
held that a claim, probably just originally, must be rejected and 
disallowed in conséquence of its staleness, and of the proba- 
ble impossibility, from the lapse of time and the death of par- 
ties, of ascertaining the facts of the case and doing justice, 
and also because it might reasonably be presumed thàt thé 
said claim had been abandoned or satisfied. 

In Harrison V. Gibson, 23 G-rat. 212, it was held that if from 
the delay which has taken place no correct account can be 
taken between the parties to the action, and the transactions 
of parties hâve become obscured by death of some of them; 
and if, under the circumstances of the case, it is too late to 
ascertain the merits of the controversy, the court wiU not 
interfère, whatever may hâve been the original justice of the 
claim. 

In Hudson v. Hudson, 3 Eand. 117, where a bill for an 
account had been filed in 1810 for the settlement of trans- 
actions of a deceased person's executors, under a will under 
which they had qualified in 1789, and had been dismissed by 
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the cliancellor on the merits, it was held that any subsé- 
quent suit would not be entertained, and tHat the court 
would présume, from the long acquiescence of ail parties in 
the action of the executors, that the estate had been finally 
and properly settled. 

In McKnight v. Taylor, 1 How. 161, it was held by the 
suprême court of the United States that, in matters of account 
not barred by the statute of limitations, courts of equity may 
refuse to interfère, after a considérable lapse of time, from 
considérations of public policy and from the difûculty of doing 
entire justice, ■where the original transactions hâve become 
obscure by time, and the évidence may be lost. 

In Badger v. Badger, 2 Wall. 89, the same court, in hold- 
ing that, except in certain cases, courts of equity will, acting 
on their inhérent doctrine of discouraging, for the peace of 
Bociety, antiquated demands, refuse to interfère in attempts 
to estal?lish state trusts, remarked, at page 94: "There is a 
defence, peculiar to courts of equity, founded upon the lapse 
of time and the staleness of the daim, where no statute of 
limitations governs the case. In such cases, * * * 
courts of equity refuse to interfère where there bas been gross 
lâches in prosecuting the claim, or long acquiesence in the 
assertion of adverse rights. Long acquiescence and lâches 
by parties out of possession are productive of much hardship 
and injustice to otbers, and cannot be exoused but by 
showing some actual hindranoe or impediment, caused by the 
fraud or concealment of the party in possession, which will 
appeal to the conscience of the chancellor." Important 
learning on the gênerai subject may also be found in Brown 
v.Brown, 95 U. S. 161; Goddin v. Kimmell, 99 U. S. 211 ; and 
Wood V. Carpenter, 101 U. S. 235. 

The case at bar, if it falls within any class of cases which 
hâve been described, and of which examples bave been cited 
in the foregoing review, falls within that alluded to in the 
case of Badger v. Badger last cited, where the long acquies- 
cence of the parties claiming rights, in the action of those 
against whom they claim, bas created a presumption that 
they hâve abandoned their rights, and where the enforcement 
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of those rights now wôuld produce hardship and injustîoé to 
third persons. 

Perry says, (see 2 Trusts, § 870 :) "Acquiescence in a trans- 
action may bar a party of his relief in a very short time. If 
one bas knowledge of an act, or it is done with his full appro- 
bation, he cannot afterwards bave relief. He is estopped by 
his acquiescence, and cannot undo tiiat which bas beendone." 
He cites the English cases of Kent v. Jackson, 14 Beavan, 
384; Styles v. Guy, 1 Hall & Twells, 523 ; and Ex parte Mor- 
gan, 1 Hall & Twells, 328, which I bave not been able to con- 
sult. 

In the case of Graham v. Railroad Co. 2 McNaughton & 
Gordon, 156, 158, Lord Cottenham, refusing relief after an 
acquiescence of only 18 months, said that the question was 
whether the equity set up by the complainant was not counter- 
acted by a counter equity on the otber side ; "for in many cases 
tbe interposition of the court may produce the greatest possible 
injustice if the parties bave not applied in time, but bave per- 
mitted tbings toget inthàt stàte which makes tbe injunction 
asked for not only a proceeding not enforcing an equity, but 
calculated to inflict great hardship and injustice." And in an- 
otber place, in tbe same case, he says: "If those who bave 
the management of the affairs of others départ from the reg- 
ular course, and there is an acquiescence, the parties inter- 
ested who bave so aequiesced cannot complain." 

It being, therefore, a settled doctrine of equity jurispru- 
dence that men may bar themselves of équitable rights by 
sueh acquiescence, as, if those equities were enforced, -would 
injuriously affect the interests or rights or equities of third per- 
sons, it is obvions that this acquiescence and its results must 
be considered by a court of equity with no référence to the 
arbitrary periods established as bars to suits by statutes of 
limitations ; and, as to such cases, nothing could be more 
mistaken than tbe remark of tbe dissenting judge in the Mis- 
souri case of The State y. West, that to apply the doctrine in a 
case where there was an acquiescence for only 15 months, aa 
that was, "would be going far beyond any décision ever made 
in England or America." 
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This beîng a recognized doctrine of equity, I hâve now to 
inquire -whether there was an acquiescence in the action of 
Frederick Marx, in regard to the confederate bonds, auch as 
created counter equities which would be overthrown by grant- 
ing the relief sought by the complainant and petitioners in 
this cause. 

It abundantly appears from the record that to grant this 
relief would sweep away the whole estate of Frederick Marx, 
and leave nothing for his creditors at large, -whose claims 
exceed $5,000. It is claimed in the pleadings, and is doubt- 
less conceded by ail the parties to this cause, that Frederick 
Marx was an honorable man, and would not hâve contracted 
debts to 80 large an amount as $5,000 if he had not felt 
assured that no réclamation would be made upon him for his 
illégal investment in confederate bonds. But even though he 
had been capable of incurriùg thèse debts in a condition of 
conscious insolvency, yet, if suit had been brought within a 
reasonable time after the close of the war, his crédit would, 
most probably, hâve been so impaired that the présent cred- 
itors of the estate would not hâve been apt to trust him to the 
extent of $5,000. 

I cannot but belle ve that this large indebtedness to gênerai 
creditors is the resuit of the acquiescence of the complainant 
and petitioners in his illégal investments for a period of 12 
years after they could hâve sued him, and during the whole 
remainder of his life. By their own neglect to sue they per- 
petuated his crédit with the public, and they threw him ofif 
his guard in the contraction of debts. It is very clear that 
they might hâve sued as early as the spring of 1866, when 
the courts of Virginia were re-instafced under the Pierpoint 
government. The stay laws of Virginia, enacted during the 
war, affected little other than final process for the collection 
of. debts, and sales under decrees and tnast deeds. They for- 
bade no other proceedings in court than trials by jury, and put 
no restriction whatever upon suits in equity. So, likewise, 
the stay laws of 1866 and 1867 stayed only thé "collection of 
debts." Suits might be brought for tbe establishment of debts 
ad liUtum,in Virginia, from the spring of 1866 to the présent 
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time, and their collection was stayed no longer tlian the first 
of January, 1869 ; eight years and a month before tbis suit 
was brought. Suits might hâve been brought in this court at 
any time after 1865. Certainly an acquiescence of more 
than 11 years in the action of this trustée, accompanied by 
such assurances as those given eight years before death by 
Frank M. Etting, in his letters of March and July, 1869, 
which hâve been quoted, and by results in the iform of new 
debts incurred afterwards to the amount of $5,000, which are 
hopeless of payment, if the demands of the complainant and 
petitioners are allowed, would seem sufScient to bring the case 
within the doctrine of the Iobs of equities by acquiescence. 

As may be inferred from the foregoing, I do not agrée with 
counsel for complainants in thie proposition that Mrs. Etting 
was barred from suing by coverture, or that the complainants 
were barred from suing by being otherwise not suijuris. 

In Harrison v. Gihson, 23 Grat. 212, it was held that though 
a bill by husband and wife in right of the wife is the bill of 
the husband, and the wife is only joined for conformity, yet 
the coverture of the wife is not therefore an excuse for delay 
in bringing suit; and it was also held that though a delay of 
14 years after a right has accrued does not create a statutory 
bar, it will, in connection with other circumstances, be very 
persuasive against the justice of the claim, which the court 
in that instance refused to sustain. 

I think the bill and pétitions must be dismissed. I will 
80 decree. 

NoTB. There was no appeal in this case, tlie complainants acquiescing 
in tlie décision of the court. 
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Northern Pacific Railroad Company v. St. Paul, Min- 
NËAPOLis & Manitoba Railway Company and others. 

{Circuit Court, D. Minnesota. December, 1880.) 

1. Injunction — Bond ofIndemnitt. — Courts of equlty wlll sometimes 

substituts a bond of indemnity for an injunction, if the ends of jus- 
tice will thereby be promoted, and espeoially if any public interest 
may sutîer by continuing the injunction in force pending the litiga- 
tion. 

2. Bame— Samb. — It is within the ordinary powers of a court of chancery 

to accept such a bond when proceeding according to the gênerai 
principles of equity. 

3. Fedehal Courts — Eqtjitt. — Such gênerai principles are administered 

by the fédéral courts of equity in ail cases, and in every state, irre- 
spective of local laws and state practice. 

4. Injunction — Bond of Indbmnitt. — Hdd, therefore, in this case, 

where a prompt assessment of damages could not, in ail probability, 
be had, and where the right of the coraplainant to any damage was a 
matter of dispute, depending for its solution upon doubtful questions 
of law and fact, that a court of chancery might, instead of stopping the 
progress of a great work of internai improvement, of gênerai and 
public as well as of private importance, require a bond to be given, 
and allow the construction to go on. 

Motion to Dissolve Injunction. 

Gilman d Clough, for complainant. 

R. B. Galusha and Bigelow, Flandrau é Clark, for respond' 
ents. 

McCrary, C. 3. The complainant owns and has for yeara 
operated a line of railroad running across the state of Min- 
nesota, constructed by virtue of authority conferred by cer- 
tain acts of congress in this bill mentioned. The respondents 
are the owners of another line of railroad, now in process of 
construction under authority conferred by the state of Min- 
nesota, as alleged in the answer. Each of thèse companies 
has power to acquire, by purchase or condemnation, the 
land required for right ci way, dépôt, grounds, etc. The 
lines of the two railroads cross each other at a point near 
Fargo, in the state, the exact point of crossing beiug on the 
N. W. ^ of section 9, township 139, range 8, in the county 
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of Clay, Minnesota.- In 1872 the plaintiff company entered 
upon this land and took, without condemnation, so much of 
the same as is now occupiéd by it for right of way, and haa 
ever since operated its railroad across the same. 

At the time of the passage of the aot of congress incorpo- 
rating the complainant company, the land in question -waa 
public land; but at the time of the definite location of the 
line of the road under that act said land was owned by ono 
J. S. Schreiber, who in the meantime had obtained a patent 
therefor, and from whom, through several mesne convey- 
ances, the title passed to the respondents. No proceedings 
under the statute of Minnesota' to recover damages for the 
right of way were ever instituted by said Schreiber, or any of 
bis grantees, against the complainant. The respondents 
claim, under thèse circumstanees, that they are the owners 
of the land and hâve the right to construct their railroad 
across it, and in doing so to cross the track of complainant, 
without making compensation. The complainant daims that 
it bas a vested right and a valuable property in its right of 
way, which cannot be taken by the respondents without con- 
demnation, under the statute, and payment of damages. 
NumerouB questions arising upon the admitted facts hâve 
been discussed by counsel, the more important of which are 
the foUowing: First. Whether, under the charter of the 
complainant company, (act of congress of July 2, 1864,) that 
company acquired the right of way over ail lands that were 
public at the time of its passage, or only over such as were 
public at the time of the location of the line. Second. Whether 
the respondents, or those under whom they claim, had a com« 
plete title to the hem in quo at the time the complainant 
entered upon the same; and, third, if so, whether by permit- 
ting the complainant to.take the right of way, and use the 
same for eight years, the respondents and their grantors lost 
their rights therein, and the complainant acquired a vested 
right. Fourth. Whether the respondents' right to claim so 
much of the land as is embraced within complainant 's right 
of way is barred by section î of the aforesaid act of congress. 

Besides thèse questions, which aïise upon the admitted 

v.é^no.S — 4:4 . 
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faots, there is another which dépends for its décision upon 
facts ■whieb are controverted. It is alleged in the answer 
that the plaintiff well knew that the enterprise in wliich 
respondents had embarked "inyolved the crossing of plaintiff's 
road at or near the point of crossing aforesaid, and that the 
place and manner of said crossing, as aforesaid, were fuUy 
explained to the plaintiff, and that the plaintiff expressly 
assented to and approved the place and manner of cross- 
ing as aforesaid, and represented to the défendants, and gave 
them to understand, that they coidd and should be permitted 
to build and operate the said Barnesville & Moorhead Eailroad 
across the «aid plaintiff's road at the place aforesaid when- 
ever and as soon as they desired so to do, and that they would 
assist in effecting such crossing, and that no obstacle would be 
interposed thereto; and that after such représentations and 
license, and in firm reliance upon the same, and without and 
before any notice or knowledge that the said représentations 
•would not be carried eut in good faith, or of any design on 
the part of the plaintiff to interpose any obstacles whatever to 
such crossing, or to attempt so to do, the said défendant com- 
panies went on and expended large sums of money in the 
construction of said road, to-wit, several hundred thousand 
dollars, " etc. Thèse allégations are denied by certain affida- 
vits filed by complainant; but it is manifest that the ques- 
tion of fact thus presented eannot be iinally decided until the 
final hearing upon the testimony. The right of the complain- 
ant to damages for the crossing of its track on the land above 
described, by the respondents' railroad, dépends upon the 
docision of thèse several questions, some of which are by no 
means free from difSculty, and one of which (the last named) 
eannot be finally determined until the final hearing. In such 
a case the usual course is to continiie the injunction in force, 
and thus keep the parties in statu quo until the final hearing. 
But this rule bas its exceptions. Courts of equity will some- 
times substitute a bond of indemnity for an injunction, if the 
ends of justice will thereby be'promoted, and especially if any 
public interest may suffer by continuing the injunction in 
force pending the litigation. There are several cogent rea- 
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sons which Bhould impel us to adopt this latter course in the 
présent case, if, upon examination, it is found to be -within 
our discrétion to do so. 

1. Whatever doubts we may hâve upon other questions, we 
hare none as to the absolute right of the respondents to build 
their railroad along the Une specified in their charter, and to 
cross the line of the complainant at the point in controversy, 
upon paying the damages, if it bé finally decided that com- 
plainant is entitled to damages, and without such payment, 
if, upon final hearing, it shall be so determined. The most 
that the complainant is entitled to is its damages ; and if 
that bé amply secured its rights are protected. 

2. The case is peculiar in this : that the controversy is not 
as to the amount of damages, but as to the right of com- 
plainant to any damages. It is not a controversy that can 
be settled in a few days by tho appointment of a board of 
commissioners to assess the damages of coUiplainant. As 
already suggèsted, the right of complainant to damages may 
dépend upon a disputed question of fact, 'which cannot be 
determined until proofs are taken în the regular course of 
proceedings. Enough has already appeared in ihe case to 
satisfy us that a somewhat proiracted litigation may pré- 
cède the détermination '^f the question of damages. Already 
the proceedings instituted in the staie court for the purpose 
of baving the complainant's damages assessed hâve been in- 
terrupted and delayed by removal thereof into this court, 
Vfhere they are now pending. We vrill not anticipate, much 
less décide, any of the questions that may arise hère in that 
proceeding. It ir enough for che présent to say that the con- 
troversy which must précède an assessment and payment of 
damages in this case may be protracted 

8. The publïî! is interested in the construction of newlines 
of railway, -whioh are indeed only improved highways. The 
policy of the law is to encourage and facUitate such construc- 
tion. The statute of Minnesota provides for railroad cross- 
ings upon the theory that the public interèst requires that 
thèse highways of comm^i-c' and travel should run in dif- 
férent directions over the state, and that no one line shall 
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«rect a barrier noi to be passed.by others. It îs manifest 
from thèse considérations, and others that might be named, 
that the respondent companies ought to be permitted to com- 
plète their line aeross that of the complainant at the earliest 
moment compatible with the fuU and complète protection of 
the rigbts of the latter. That thèse rights car be fuUy and 
completely protected by requiring the respondents to give bond 
■with approved security to pay the damages which may be 
awarded to complainant, is entirely clear. 

But we are met with a question as to the power of thia 
court in a case of this character to adopt this course. It is 
not necessary to cite authority to show that to aocept such a 
bond is within the ordinary powers of a court of chancery 
when proceeding aecording to the gênerai prineiples of equity. 
It is a mode of proeeeding, not only authorized by the gênerai 
prineiples of equity jurisprudence, but it isiin common use in 
courts of ehancèry, and espeeiallyin fédéral courts. . In patent 
cases, for example, where itis supposed that an injunction 
to restrain the use of a patented article may, operate injuri- 
ôusly, the complainant is protected by a bond to aecount for 
profits and pay damages instead of an injunction. It is only 
necessary to add that the fédéral courts of equity administer 
the same gênerai prineiples in ail easeâand in every state, 
irrespective of local laws and state practice. If the court bas 
jurisdiction to try and détermine a case in equity, it must 
détermine it aecording to thèse gênerai prineiples, which are 
the same in every state. U. S. y. Howland, 4 Wheat. 115; 
Boyle V, Zacliarie, 6 Pet. 658; Never v. Scott, 13 How. 268; 
Noonan v. Lee, 2 Black, 499. 

It is not necessary, in view of thèse authorities, to décide 
what the power of a state court might be in a case of this 
character; but we see nothing in the statute which in our 
judgment ought to be construed to forbid a court of chancery 
of the state to accept a bond under the circumstances dis- 
closed by the record in this case. It may be suggested that 
a bond cannot be substituted for payment of the damages. 
After the damages are assessed, the amount ascertained, this 
may be so. But the question hère is, whether, in a case 
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■where a prompt assessment cannot in ail probability be had, 
and where the right of the complaiuant to ftny damage is a 
matter of dispute, depending for its solution upon doubtful 
questions of law anu faet, a court of chancery mày, instead 
of stopping the progress of a great work of internai improve- 
ment, of gênerai and public, as well as of private importance, 
require a bond to be given, and allow the construction to go 
on. The statute itself recognizes the propriety of substituting 
a bond for the actual payment of the damages, even after 
assessment, in case an appeal is prosecuted. See section 23, 
c. 34, St. Minn. 

It is Bâid to dissolve this injunction and accept a bond 
instead -would in effect authorize the respondents to commit a 
trespass, if not a crime, by laying their track across that of 
complainant. After this court has decided that upon giving 
bond the respondents may extend their track across that of 
complainant, and after such bond shall hâve been given and 
approved, the right of the respondents to go on with the con- 
struction of their line and to cross that of the complaiuant 
will be no longer open to dispute or question. The case is 
before us; our jurisdiction of the parties and the subject-mat- 
ter is complète. 

The order will be that the injunction be dissolved upon the 
exécution by the respondents to the complainant of a bond, 
with sureties to be approved by a judge of this court, in the 
sum of $5,000, conditioned that the respondents will pay ail 
damages whieh may be awarded or adjudged in favor of comi- 
plainant by reason of the construction of respondents' line 
of raiiway across that of complainant. 

Note. See Northern, Paeifio Baûroad Go. v. St. Faul, Mînneapolis é ' 
Manitoba Raûway Co. 3 Fed. Rbp. 702, and Northern Pacifie Baûroad 
Oo. V. B. <È M. B. Co., ante, 298. 
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PiEST Nat. Bank ». Bibsell, Foss & Hunteb. 
(Circuit Court, B. Colorado. June 26, 1880.) 

1. CoNTKACTS— Agkeement to Negotiatb fob Pbopebty. — An agree- 

ment between two or more persona to negotiate for the purchase of 
spécifie property, does not vest any right in either, unless such agree- 
ment is consummated by a purchase of tlie property. 

2. Same — Agent — Trustes.— An agent for the purchase of property can- 

not be declared a trustée for his principal, when he répudiâtes the 
agency, and purchases the property with his own funds. 
Burden v. Sheridan, 36 lowa, 125. 

3. Tenants in Commun — Pdmchase bt Co-Tenant. — A purchase by one 

contenant of the interest of another does not enure to the beneflt of 
ail the remaining tenants in common. 

4. Mining Pabtnership — Ketibing Partner.— In amining partnership 

the flrm has no right of pre-emption as to the Interests of retiring 
partners in the mines. 

C. Purchase dp Mining Interests— Contract— Co-Tenant— Partner. 
Therefore, a tenant in common of mining property, and a partner 
in the working of the mine, cannot claim any benefit in the clandes- 
tine purchase of the interests of certain co-tenants and retiring part- 
ners by two of his co-tenants and partners, although he had previously 
agreed with one ol the purchasers to negotiate for the purchase of 
such interests for their joint benefit, and was then willing to pay his 
share of the purchase money. 

In Equity. 

L. C. Rockwell, for plaintiff. 

W. S. Decker and D. P. Dyer, for défendants. 

Hallett, D. J. In the month of September, 1878, Charles 
E. BiBsell, Simon H. Foss, and Absalom V. Hunter owned in 
equal parts three-fourths of the Winnemuc mine, and three- 
fourths of seven-sixteenths of the New Discovery mine, near 
Leadville, in this state. The remaining one-fourth interest 
in the same property was owned by Edward Handley, George 
W. Eobertson, and Amos B. Eawlings, and ail were engaged 
in working the mines, which were very productive. In their 
relations to each other as owners of the property the parties 
named were tenants in common; and in respect to their 
opérations in working and mining on the property they were 
mining partners. As to their partnership relation, nothing 
more is shown than the fact that they were working the 
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mines and sharing in the proceeds according to their respect- 
ive interests, so that the relations of the parties were uot the 
fiubject of express contraet, and must be ascertained from 
their ownership of the property and their oonduct in working 
it. In the month of September, 1878, the parties were greatly 
harassed by adverse claimants of the property, and Hand- 
ley, Eobertson, and Rawlings became anxious to dispose of 
"their interest. The Winnemuc property was known to be 
valuable, having yielded about $40,000, vrhich was paid for the 
seven-sixteenths interest in the New Discovery in this month of 
September, There was also in bank to the crédit of the Com- 
pany Êomething like $16,000, one-fourth of whioh belonged 
to the Handley party. Bissell and Foss, who were on the 
ground, were anxious to purchase the interest so offered, not 
solely on account of its intrinsio value, but also to prevent 
-adverse claimants from acquiring an interest in their title, 
and thus securing a foothold on their side. So anxious were 
they that they agreed to decry the property as much as possi- 
ble, and to magnify the dangers besetting it, in order to 
increase the alarm of the Handley party and induce them to 
sell at a low price. The subject of the purchase became a 
matter of consultation and conférence between Bissell and 
Foss, and they agreed as to the propriety of making it, if the 
property could be had at a reasonable price. But it does not 
appear thât there was any definite understanding as to what 
sum should be paid for it, or where the money for that pur- 
pose should be obtained. .Whether the money in bank to the 
•crédit of the company was available for that purpose, or hàd 
been pledged to persons who had entered themselves as surety 
in certain attachment suits which had been brought against 
the company, has beeome a subject of controversy in the 
record. Probably it was a part of the plan to represent to 
the Handley party that the money in bank was so pledged 
in order to induce them to sell at a low price. To pro- 
pose to pay for the property out of the company'g funds 
would bave opened the eyes of the Handley party to the 
nature of the transaction, if anything could produce that 
jesult. Hence the necessity for some pretence that the money 
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waa not then in the command of the parties, and that, like 
the^property, it was beset with dangers of which no man could 
then form a just estimate. However this may be, tiiere was 
no understanding that this fund should be used in the pur- 
chase of the property, nor was there any agreement as to how 
the money should be raised for that purpose. As the resuit • 
of the several interviews between Bissell and Foss ou the 
Bubject of the purchase, it may be said that they were united 
in a purpose to get the Handley interest for partnership ac- 
count, if it could be obtained at a cost of |30,000 or less, 
but nothing was done towards raising the money. With this 
end ia view negotiations took place with members of the Hand- 
ley party, but nothing was accomplished until a few days iater, 
when Hunter arrived at Leadville, Whether Hunter was 
then advised of what had taken place between Bissell and 
Foss and the Handley party, we are not informed ; but upon 
bis arrivai a new arrangement was made between himself 
and Foss for obtaining the Handley interest, and apparently 
without the knowledge of Bissell. This was, in substance, 
that Hunter -was to assume to sell to Foss his oue-fourth 
interest in the property for $15,000, in order to induce the 
Handley party to sell their one-fourth interest at the same 
priée; and Hunter was to furnish the money for the Hand- 
ley interest, and hâve two-thirds of that one-fourth, or two- 
twelfths of the whole, — the remainder of that one-fourth, or 
one-twelfth of the whole, to go to Foss. This trick was suc- 
cessful, and Foss was made the grantee of one,-haif interest 
in the property from Hunter, Handley, Eobertson, and Eaw- 
lings, of which he a few days Iater reconveyed five-twelfths 
to Hunter. In this performance Handley, Eobertson, and 
Eawlings received $300 from Foss and $14,700 from Hunter, 
who pretended to act in that matter as the agent of Foss, but 
really furnished the money himself. Before the transaction 
was fuUy completed by the payment of the money, and prob- 
ably on the day the deed was made and before it was deliv- 
ered, Bissell was advised of it, and at once asserted his right 
to an equal shai-e in the property with Hunter and Foss, and 
expressed his ■willingneas to pay his part of the purchase 
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money. That claîm was denied, and the property having 
been sold and the proceeds deposited in the First National 
Bank of Denver, this suit was brought by Foss and Hunier 
against Bissell and the bank to détermine the right to the 
fund. The bank was dissatisfled with its position in the suit, 
and filed its cross-bill to compel the others to interplead and 
adjust their différences and exonerate the bank from liability. 
Issue was joined on that bill, but the contestants bave not 
acceded to its prayer otherwise than by the original plead- 
ings. No question is now made, however, as to the form of 
the issue, and none will be considered by the court. 

The matter in controversy is whether, upon what took 
place in the purchase of the Handley interest in the mines, 
Bissell is in equity to be regarded as a party thereto. Out 
of the relations of the parties as mining partners and tenants 
in common, or joint tenants of the three-fourths interest in 
the property, as well as from the conférence and agreement 
between Foss and Bissell in respect to the purchase of the 
Handley interest, it is contended that a duty arose on the 
part of Foss towards bis associâtes which was violated by 
him in making the purchase for Hunter and himself only. 
In other words, the position is assumed that relations of 
trust and confidence existed between the parties by which 
the acts of each, relating to the common property, should be 
controUed, and whatever was done by any of the owners 
should be taken to be for the advantage of ail; or that Bis- 
sell was too confiding and was overreached by Foss, who, 
while claiming to act for ail, sought to appropriate the pur-- 
chase to Hunter and himself. Familiar principles are in- 
voked in support of this position, and we shall best ascertain 
how far they may be applicable to the case by considering 
them with référence to the attitude of the parties in the 
several positions in which we find them in the record. And 
first let us put out of view their associations as mining part- 
ners and tenants in common, and consider whether, by the 
conférence and agreement to purchase the property between 
Foss and Bissell, anything was established upon which the 
daim of the latter may rest. If two or more persons agrée 
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amongst themselves to purchase property for their Joint 
account, and the purchase is accordingly made by one or 
more of them on behalf of ail, the liability of each to pay bis 
Bharé of the purchase money, and bis rigbt to an interest 
in the property, cannot be controverted. So, also, if two or 
more persons enter into a contract with another to purchase 
property, ail matters being fully arranged in the agreement, 
the equal right of ail vendees to proeeed in the exécution of 
the contract may be conceded. To illustrate that proposi- 
tion, if the Handley party had agreed with Bissell, Foss, 
and Hunter to sell to them their interest in the mines, no 
one of the vendees could bave taken the title to himself 
under that contract until default by the party excluded in 
some matter to which he was bound by the terms of the 
agreement. Again, if one take unto himself a title which he 
bas purchased with the money of another, he shall be a 
trustée for the true owner, who may rightfully follow his 
fund, however it may be miscarried. But the record pré- 
sents no one or more of thèse facts. There was, indeed, an 
agreement between Foss and Bissell to purchase the Hand- 
ley interest, if that may be called an agreement which lacks 
the essential features of a priée for the property and money 
to pay for it. But Handley, Eobertson, and Eawlings were 
not parties to that agreement, and therefore it was not in 
itself an agreement to purchase, but to negotiate with them 
for the property. In that form ii présents no feature which 
can aiîect ihe title to the property. At most it was an 
agreement between intending purchasers, which could give 
no right to either until it should be consummated in the pur- 
chase of the property. Jî we regard Foss and Bissell as 
agreeing to an agency in respect to the purchase of the prop- 
erty, the case is not différent; for if one, who is clearly an 
agent of another to purchase property, repudiate the agency 
and act for himself, using his own funds, he cannot be de- 
clared a trustée for his principal. Burclen v. Sheridan, 30 
lowa, 125. A différent ' rule appears to be laid down in 
Story's Eq. Jur. § 1211a, but its limitation will be found iu 
another section of the same volume — section 1201a. 
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An attempt was made, in argument at the bar, to put this 
case upon the footing of a numerous class in the books in 
wbich real property was granted upon a paroi pledge from 
the grantee to make Bome disposition of it ; as where a eon 
bas been granted an estate upon condition that he will sup- 
port his father during bis life-time, or where a devisee has 
promised the testator to divide the estate with another. In 
ail such cases the trust may be established by paroi, and the 
trust itself stands on the plainest principles of justice. But 
to point out the distinction between those cases and tlie case 
xinder considération can hardly be neeessary. Foss received 
nothing from Bissell on account of the purchase of the prop- 
erty, nor did he take the property with the understanding 
that he should admit Bissell to an interest to" it. If he had 
received the property upon a pledge to hold it for Bissell, or 
to make some other disposition of it, his failure to do so 
would be a fraud upon the grantors as well as the beneficiary, 
of which either might complain, and the prinoiple invoked 
■would be applicable. But hère there was nothing of that 
kind. The property was sold to Posa, who in fact received 
it, and Bissell comes to complain that he was not admitted 
to the purchase, as by his agreement ■^ith Foss he should 
hâve been. However he may hâve been misled by the oon- 
duct of Foss, he was not in fact a purchaser, and Foss did 
not receive the property to his use in any way, and there- 
fore he acquired no interest in it. 

If, now, we tum to the co-tenancy of the parties, we find 
in that relation noiîung of weight respecting the question 
under considération; for although tenants in common are 
not at liberty to assail the common title by which they aU 
hold, they may deal with each other touching their respective 
interests. Freeman's Co-venancy, 165. While Bissell, Foss, 
and Hunter, and the Handley party, were ail bound to main- 
tain the common title, each was at liberty to purchase from 
the other in the same manner as a stranger might purchase 
from any or aU of them, Alexander v. Kennedy, 3 Grant's 
Cases, 380. It has never been claimed that a purchase by 
one co-tenant of the interest of another would enure to the 
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benefit of ail who should retain their interest, and certainly 
there is nothing in the relations of such owners to support 
that doctrine. 

The limitations to individual action on the part of the 
members of a partnership in respect to those matters wbich 
may or may not be within the scope of the partnersliip busi- 
ness are in many cases not easily defined. We know, how- 
ever, that fidelity to the partnership is the higbest duty of its 
members, and that no member ean be allowed to turn the 
partnership concerns to bis own account; and, whenever a 
member is found to be seeking a private advantage from 
partnership dealings, the courts aru prompt to correct sucb 
an abuse of the confidence reposée! in him by bis associâtes. 
A familiar application of the principle is found in the cases 
cited by counsel, it which it is held that a partner caniiot in 
his own name renew the lease of the premises used by the 
firm. In New York the doctrine was applied to a case in 
which the renewal did not begin until the copartnership had 
expired by its own limitation, and the reasons assigned by the 
court are entirely satisfaetory. Mitchell y. Reed, 61 N. Y. 
123. The position assumed in thèse cases is that the renewal 
is ancillary to the original lease, and so far connected with it 
that it shall be regarded as a part of it; and, as the original 
lease was owned by the' firm, any attempt by a member to 
appropriate the renewal to his own use is a direct conversion 
of the property of tne firm. In other words, the doctrine is 
that a member of a firm jhall not be permitted to take unio 
himself the property of the firm, and the renewal of the lease 
whereof the firm holds the original is such property, and 
therefore it is protected for the use of the firm. To invoke 
the principle, however, it is obviously necessary to show that 
the malversation was of the partnership funds or effects, for 
if it be otherwice no member of the partnership can com- 
plain. 

And this brings as to inquire, what right or interest of the 
copartnership of which he was a member was used or asserted 
by Foss in making the purchase of his associâtes' interest in 
the mines ? Is it true that in a mining partnership the firm 
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bas a rîght of pre-emption as to the interests of retiring part- 
ners in the mines ? The answer is not doubtful. Where tho 
partnership is formed expressly to work mines, and the mines 
are held by leaso, the leasa and rene\,a,l of it is, as the courts 
hâve held, partnership propcrty. But, in the case at bar, 
the partnership afose out of a community of ownership in 
the mines, and the parties were, in a very large sensé, in^vol- 
untary associâtes. They came together upon the ground that 
they ,;ere tenants in common of the mines, and not upon 
any agreement to engage in the business of mining. Indeed, 
they had no agreement whatever respecting their joint oper- 
f tions ; but they stood solely on their ownership of the prop- 
erty, in considération of which they united for the purpose of 
working it. They were partners in the working, but not in 
the ownership, of the mines, r.nd iheir firm was a thing of 
the hour, without hope of existence. In that kind of associa- 
tion it cannot be said that there is in the collective body a 
right to aequire new interests which its members are bound 
to respect. The object of the partnership was to take out 
ore, and in ail things directed to that end each member owed 
allegiance to the company. Beyond that they were entirely 
free to act touching their interest in the mines, as well as 
other individualproperty. Each member held his interest in 
the mines in his own right, with power to dispose of it as he 
should think proper, and each was free to deal with his asso- 
ciate or with a Etranger in respect to such interest, So, also^ 
each member was at liberty to buy from his associâtes, and 
thus enlarge his interest in the whole property without référ- 
ence to the partnership relation. On the v/hole case no rea- 
son can be found for saying that the purchase of the Handley 
interest enured to the benefit of Bissell, or that he had any 
share in it. If, in making it, Foss violated his promise to 
Bissell, in that there was moral wrong, and possibly there may 
be some remedy for the breach. But it cannot be said that 
by such promise only Bissell, who furnished no part of the 
purchase money, acquired an interest in the mines. 
The money will be awarded to Foss and Hunter. 
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Faxon V. Barnabd and others. 

{Circuit Court, D. Colorado, November4, 1880.) 

1. Mining Claims — Cbetificatb op Location — REConDiNa — CoiiOEADO 

Rev. St. 629. — An act of the assembly of the state of Colorado (Rev. 
8t. 629) requires that the certiflcate of the location of a mining claim 
muât be flled of record in the office of the recorder Of the county in 
which the claim may be, within three months next after the dis- 
covery of the Iode. Èdd, that failure to record the certiflcate within 
the prescribed time would not render the same invalid, provided ail 
things had been donc as the act required, bef ore any other and better 
right to the same ground had been perfected. 

2. Bamb — Location— PBiOBiTY.—Therefore, when the Ontario Iode was 

discovered on the public land, February 11, 1878, and the location 
completed in July of the same year ; and the Green Mountain Iode 
■was discovered in August, 1877, and the location completed by flling 
for record a certiflcate of location in March, 1878 ; and thèse two lo- 
cations partly overlapped each other, — it was heîd that the claim of the 
Green Mountain Iode would prevail over the Ontario Iode upon the 
question of priority of discovery and location. 
S. Bamb— JDbscbiption— Rbv. St. i 2324r— Colorado Rev. St. 630.— Sec- 
tion 2324 of the Revised Statutes requires the description of a mining 
claim to refer to some natural object or permanent monument from 
which the claim may be identifled ; and the Revised Statutes of Colo- 
rado (630) déclare that the certiflcate of location shall give " suoh 
description as shall identify the claim with reasonable certainty." 
Eeld, under thèse statutory provisions, that a certiflcate which de- 
Bcribed a claim as "situated on the north side of lowa gulch, about 
timber Une, on the west sideof Bald mountain, * * * staked and 
marked as the law diiects," was void for uncertainty of description. 

4. Samb — Location — rossBssiON. — A location cannot be extended over a 

senior discovery iii the actual possession of another. 

5. Bamb— Bamb— Samb — Pebsumption — Injonction.— It will be pre- 

Bumed, upon a preliminary motion for an mjunction, that auch pos- 
session continued at the time of a junior location, in the absence of 
proof to the contrary. 

Motion for Temporary Injunction. 

O. G. White, foi pMnm. 

Ma/rkham é Patterson and Thomas â Camphell, for défend- 
ants. 

Hallett, D. J. Plaintiff claims the Ontario Iode aa hav- 
Ing been discovered by George A. Gibson and others, on the 
public land, February 11, 1878, and the location completed 
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m Jnly of the same yeaf. Défendants daim the Green 
Mountain Iode as having been discovered by Benjamin Bar- 
nard in Augnst, 1877, and the location completed by filing for 
record a certificate of location in March, 1878. Thèse are 
rival locations, overlapping eaeh other at the north end of the 
first and the south end of the second to the estent of 2 17-100 
acres, •which is the ground in controversy in this suit. A 
question common to both claims is whether a certificate of 
location muet be filed of record in the office of the recorder 
of the county in which the claim may be, within three montha 
next after the diseovery of the Iode, as required by the 
act of assembly of 1874. Eev. St. 629. In terms, the act 
requires the certificate to be filed within that tîme ; and, to 
secure the claim from the date of diseovery against intervening 
claimants seeking to looate the same ground, it would seem 
to be necessary to comply with its provisions. But no reason 
is perceived for saying that the certificate shall be invalid if 
not filed within the time fixed by law. The design of the law 
clearly is to give the discoverer time for doing the acts nec- 
essary to a proper location. He may sink his diseovery shaft 
■within 60 days ; he may put up his diseovery notice, and his 
boundary stakes, and record his certificate of location within 
three months ; failing in this he shall hâve no right as against 
one -who has been more diligent in fulfilling the statute, 
although later in point of time. But when ail things hâve 
been done as the act requires, before any other and better 
right to the same ground has been perfected, it seems to 
be just and entirely consistent with the statute to recognize 
the location as having been properly made. 

Applying this rule in the présent case, and accepting the 
averments of the parties respecting their locations as true, we 
find that, although each overstepped the statute, they may 
hâve precedence according to the dates of diseovery. Begin- 
ing in February, 1878, plaintiff's grantors completed their 
location in July of that year. It is indeed stated in some 
affidavits in support of the bill that the Ontario Iode was 
«^âcovered in the autumn of 1877. But we cannot allow the 
plaintiff to go aside from or beyond the allégations of his 
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bill, and as Le bas averred that the Iode was discovered in Feb- 
ruary, 1878, that will be accepted as the true date. Begin- 
ing in August, 1877, défendants completed their location in 
March, 1878, atwhich time plaintiff's grantors had not secured 
any right to the ground in controveray, as they had not then 
done ail that was required to complète their location. If, 
then, the matters in issue were to be determined upon the 
question of priority of discovery and ■ location, défendants 
would prevail. There is, however, another objection to 
défendants* certificate of location, that it does not refer to a 
natural object or permanent monument fromwhichthe claim 
may be identified. We are not asked to consider what may 
be a natural object or permanent monument to which référ- 
ence may be made, or whether the language of the certifi- 
cate in making such référence is sufficient under the law, for 
there is not in the certificate anything whatever as to any 
natural object or monument. It is said that the claim is 
"situated on the north side of lowa gulch, about timber line, 
on the west side of Bald mountain. Said claim is staked 
and marked as the law directs." It is utterly impossible to 
find in this language any référence to a natural object or 
permanent monument defining the location, and the only 
question is as to the effect of the omission. The act of con- 
gress requires such référence to be made in the description 
of the claim, (Eev. St. § 2324,) and the state legisature bas 
declared that the certificate shall give "such description as 
shall identify the claim with reasonable certainty." Eev. St. 
Col. 630. Compliance with the act of congress would fulfil ail 
that is required by the state, and it may be said that the acts 
are in perfect harmony. But, if that were otherwise, there is 
no doubt as to authority of congress nor as to the purpose of 
the law in requiring that the claim shall be definitely de- 
scribed. 

The government gives its lands to those citîzens who may 
discover precious métal ores therein, upon the condition that 
they wûl define the subject of the grant with such certainty 
as may be necessary to prevent mistakes on the part of the 
government, and on the part of other citizens who may be 
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asMng'the like bounty. Thïs îs reasonable, and necessary 
to' j'ustly administer the law; and thôrefore it must be said 
that without sueh description a certificate of location is void. 
On that ground the original certificate of défendants' grantor 
will be rejected, and as the relooation was posterior to 
plaintiff's it cannot prevail against the latter. It remains 
to consider what would be the efifect of actual possession by 
défendants or their grantors at the time the Ontario Iode wâs 
located ; for it appears that défendants' discovery shaft is 
in the ground in controversy, and they aver that they bave 
been in possession since the Iode was first opened. That they 
bave not worlied there constantly, may be inferred from what 
bas been done; for, as the shaft is now only 50 feet deep, it is 
difficult to believe that three yeîars and more bave been occu- 
pied in sinking it. But défendants say that they bave been on 
the ground constantly, and plaintiff asserts that they hâve 
never been there at aU. In this conflict and imperfect staite- 
jnent of testimony it is impossible, on a preliminary motion of 
this kind, to ascertain the faet, and we resort to some gênerai 
rules which should control. 

Plaintiff's position is and must be that the Iode was dis- 
covered by his grantors 600 or 700 feet from the ground in 
controversy, extends from thence to the point occupied by 
défendants, and that défendants are on the same Iode. As- 
Buming that to be correct, the question is whether défendants 
or their grantors were in actual possession at the time plain- 
tiff's location was made. That they were on the ground before 
that time is shown by testimony which is not contradictad, 
and the burden is upon the plaintiff to show that they were 
not there at the time of his location ; for if they were then 
in actual possession, having uncovered the Iode, plaintiff's 
grantor, claiming by subséquent discovery, could not oust them 
Bo long as they saw fit to remain there. As to the ground 
actually held by them, although if they failed to locate under 
the law they could not claim more, no one by junior discov- 
ery could assert a superior title. Plaintiff's location may be 
valid up to the very point occupied by défendants' grantors, 
but it must be said that a location cannot be extended over 

v.4,no.8 — 45 
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a senior discovery in the aotual possession of another. And 
80 the évidence tending to prove that défendants or their 
grantors may hâve been in possession of the shaft in contro- 
versy at the time of plaintifif'g location, and plaintiff having 
failed to meet that évidence successfuUy, the motion for in- 
junction will be denied. Ail assumptions of fact hâve of 
course been made on the proofs as they now stand. At the 
hearing, if the facts shall appear to be différent, the view 
ûQ-vr expressed may be modified. 



Oemsbt ». U. p. E. Co. 

[Oireuit Court, D. Cdorado. November 17, 1880.) 

1. Railboad — Fbbight— Tbanspoktation.— It is thedutyof a raîlroad 
Company engaged as a common carrier, when they receive freight to 
be tranaported, to carry it without unnecessary delay. 

ÎS. Same— Samb — Same. — A delay of 24 hours at a station on the way is 
an unnecessary delay, unless it is explained and excused by something 
■which the law recognizes as sufflcient. 

3. Samb— Samb— Samb.— Such delay will not be excused by the fact that 

the raiiroad company needed its rolling stock for the purpose of car- 
rying passengers. 

4. Samb— CoNTEACT— Nbgugence.— It is settlôd, by repeated décisions 

of the suprême court of the United States, that a common carrier 
cannot relieve himself from responsibility for his own négligence, or 
the négligence of his employés, by any contract that he may enter 
into with the shipper. 

6. Samb — Samb— Samb. — A common carrier may, however, enter into 

stipulations which do not relieve him in any degree from his respon- 
sibility for négligence, if the shipper assents and agrées to them by a 
spécial contract, either verbal or in writing. 

fl- Same— SAira- Samb.— A contract, therefore, is void in so far as it as- 
sumes to say that a raiiroad company shall not be liahle on account of 
any delay in the transportation of stock. 

7, Samb— Same— Samb. — Such contract is also void in so far as it requirea 

the shipper to give notice of his claim for damages before he unloada 
the stock. 

Ormaby r. Union Pacifie Ry. Co., ante, 170, affirmed. 
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$. Samb— Bame.— 5uch contraat is valid, however, in so far as It requires 
that the shipper shall go with the stock and take charge of it, shall 
take and prépare the car for the use of the stock, and shall see to tha 
loading and unlbading of the same. 

9. Same— Samk — Notice. — A railroad company cannot exempt itself 
from any of its obligations as a conunon carrier by mère notice, or by 
printing which is appended to or indorsed upon the contract which 
is executed, but muet do it, in so far as it is lawful to do it at ail, by 
» stipulation in the body of the instrument, to which the shipper 
assents by his signature. 
BaUroad Co. v. Manufg Oo. 16 "Wall. 328, 329. 

C. W. Wright, for plaintiff. 

J. P. Usher and H. M. é W. Teller, for défendant. 

M.cGiiiiii,Y,C.3.,(chargingjury.} Tbis is a suit in which thé 
plaintiflF claims to recover damages from the défendant, the 
Union Pacific Eailway Company, on the ground of négligence 
in the transportation of a car load of horses. 

The plaintiff, in order to recover, must establish two prop- 
ositions of fact, and of those propositions you are the judges: 
First, that the railroad company -was négligent in the matter 
of delay in transporting plaintiff 's horses; second, that the 
resuit of that négligence was the damage and injury com- 
plained of. I will speak to you first only with regard to the 
plaintiff's case. Presently I will call your attention to the 
several defences that hâve been set up by the défendant. You 
will then in the first place oonsider whether the plaintiff haa 
made out, prima facie, a case upon which heis entitled to re- 
cover if the defence is net established — whether the railroad 
company was guilty of négligence in the matter of delay; 
beeause there is no allégation that there was any négligence 
except in the delay of 24 hours at the station of BrookviUe, 
between this and Kansas City. It is the duty of a railroad 
company, engaged as a common carrier, when they receive 
freight to be transported, to carry it without unnecessary 
delay. A delay of 24 hours at a station on the way is an 
unnecessary delay, unless it is explained and excused by 
something which the law recognizes as sufficient. The excuse 
that the company needed its roUing stock for the purpose of 
carrying passengers is not a sufficient excuse. The duty ol 
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the éompany is to be prepared to exécute its contracta, both 
to carry passengers and to carry freight; it cannot excuse 
itself for a failuré to do the one uppn the ground that it was 
bound to do the other, and that it was not able.to do both. 
Therefore, if there was nothing in the case except the faet of 
a delay of 24 hours at this station, and if you should find 
that thàt delay was the cause ôf the injury of which theplain- 
tiff complains, he would be entitled to recoyer. But it is 
incumbent upon the plaintiff to show by the prépondérance 
of testimony that the damage to his stock was caused by that 
delay of 24 hours, and that is the next question for your con- 
sideratiofl.. You are to oonsider that question carefully upon 
th'e testimony that bas been submitted to you, and it is for 
you tp, décide whether, in the case of the horses that died, 
their death was caused by this delay; and, as to the others, 
whether their sickness and the damage tothem was the resuit 
of the same cause. In eonsidering this question you will 
look into the évidence which has been offered before you, 
tending to show that the injury might hâve resulted from some 
other cause; and if you find that it did resuit from other cause, 
or, in other words, if you do not find the évidence sufScient to 
show that it resulted from this delay, you cannot find a verdict 
for the plaintiff; as, fdr example, you must consider the con- 
dition of the stock when it was shipped at Kansas City, and 
its condition when it was shipped in Kentucky. If you find 
that there was anything the matter with the stock, or any of 
ii;, before it started from Louisville, that is a fact to be con- 
sidered, and upon the testimony it is for you to say whether 
this delay of 24 hours resulted in the death of the two horses, 
and in the sickness and injury of the others eomplained of. 
If you find that the delay was the cause of the injury to the 
stock, then your verdict will be for the plaintiff, unless you 
find for the défendant on some of the matters that are alleged 
by way of defence. 

In eonsidering, however, the first question, (whether the 
damage resulted from this delay,) you are to consider not 
only the condition of the stock when it was shipped at Louis- 
ville, and when it was reshipped at Kansas City, but you are 
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to consîder the manner of the shipment that has been testified 
to before you — the fact that the horses were put in stalls, 
that they weré crosswise of the car, and that there were 12 of 
them on the car, and you are to judge whether that mailner 
of shipment would or would not hâve resulted in this sicknesa 
and death and injury of the horses, independently of the delày 
of 24 hours at Brookville. If you conclude that under ail tbe 
circumstances the horses would hâve coma through safely, and 
nonè of them died, and none of them suffered injury but for 
that delay, then the plaintiff has made out a, prima facie case. 
But if you conclude that even if the horses hàd not been 
stopped at Brookville thèse two would hâve died, and the 
others would hâve been injured and sick, just as they were, 
then the plaintiff has not made a case, and that is the end of 
it. But, if upon thèse questions you find for the plaintiff, 
you will proceed to consider some of the matters alleged by 
way of defence; and the only matter that I think I need call 
your attention to as requiring your considération, is the alléga- 
tion of négligence on the part of the plaintiff himself. I say 
to you, as matter of law, that if the plaintiff was négligent, 
and if his négligence materially contributed to the injury 
which he has sustained, then he cannot recover. And in con- 
sidering this question you will look into the évidence upon 
the points that I hâve already called your attention to. As, 
for example, you will inquire whether it was négligence in 
him to ship horses in the manner in which he shipped; 
whether he acted with reasonable and ordinary prudence in 
that respect, and, if he did not, whether that négligence mate- 
rially contributed to the results that foUowed. You will con- 
sider whether it was négligence in him to ship the horses in 
the condition they were in when they left Kansas Cit}^; 
whether prudence required him to delay there, and, under ail 
the circumstances, whether he was négligent in that respect. 
It is also aUeged that he had the option of unloading the 
horses at Brookville, and that he neglected to avail himself 
of it. Upon this question there is a eonfliet of testimony. It 
is for you to décide what the facts are. If he knew that his 
train was to remain at Brookville a number of hours, o.^ a day, 
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and îf he had the opportunity to unload the stock and give 
them rest, and neglected to do it, then it is for you to con- 
sider whether that was négligence, and, if so, whether that 
négligence contributed to the injury which he has sustained; 
but if he expected that the train would start every half hour, 
and had reaaon, from the représentations made to him, to 
expect that, then it is for you to say whether he was, under 
those circumstances, called upon to attempt to unload his 
stock. 

The défendants hâve set out, by way of defence, a contract 
under which they allège that the shipment of this stock was 
made. The exécution of this contract is admitted by the 
pleadings, and therefore it is before us for considération. It 
présents a question which is not without difficulty as a matter 
of law; at least, it would not be without diÊSiculty in some 
courts of the country, because there is great confliot of opin- 
ion among the courts as to how far a common carrier may 
release himself from responsbility by a spécial contract with 
the shipper. In the courts of the United States, however, 
the law is well settled, and I am therefore without difficulty 
in instructing you upon this point. It is settled, by re- 
peated décisions of the suprême court of the United States, 
that a common carrier cannot relieve himself from responsi- 
bility for his own négligence, or the négligence of his employés, 
by any contract that he may enter into with the shipper. He 
may, however, enter into stipulations which do not relieve him 
in any degree from his responsibility for négligence, if the 
shipper assents and agrées to them by a spécial contract, 
either verbal or in writing. 

Now, this contract which is before you, in so far as it 
assumes to say that the railroad company shall not be liable 
on account of any delay in the transportation of this stock, is 
void. It is also void according to the décision rendered by 
Judge Hallett upon demurrer, in so far as it requires the 
shipper to give notice of his claim before he unloads his stock. 
That has been settled by that ruling, in which I concur. In 
80 far as it provides that this plaintiiï shall go with the stock 
and take charge of it, shall take a car and prépare the car for 
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the use of the stock, and shall see to loading and unloading. 
and ail those particulars, I think it is a valid contract ; but, 
as to thèse particulars, there is no particular conflict in this 
case. There is appended to this contract a printed state- 
ment, which is headed "Eules and régulations for the trans- 
portation of live stock," and in that statement there is a pro- 
vision that in case damages occur in the transportation of 
live stock, for which the company may be liable, the value at 
the place and date of shipment shall govern the settlement, 
in which the amount claimed shall not exceed |200 for a. 
stallion; $100 for a horse; mule, $65; cattle, $50, and other 
animais, $20. And also another provision, that blooded 
animais, or animais deemed especially valuable, will be carried 
only on spécial contract, and agents are not allowed to re- 
ceive and ship such animais until a proper contract is made 
betweèn the owner or consignée and the gênerai freight agent. 
That, gentlemen, is not in the contract which the plaintiff 
signed. It is in a print which is on the same sheet of paper 
with the contract. It has been held by the suprême court of 
the United States that the shipper is only bound by the stip- 
ulation contained in the contract itself ; or, in other words, 
that the. railway company that proposes to exempt itself from 
any of its obligations as a common carrier, cannot do it by 
mère notice, or by printing which is appended to or indorsed 
upon the contract which is executed, but must do it, in sofar 
as it is lawful to do it at ail, by a stipulation in the body of 
the instrument, to whieh the shipper assauts by his signature 
Upon this subject I charge you in the language of the suprême 
court in the case of the B, Co. v. Manuf'g Co., reported in 
16 Wallace's Keports, 328, 329, as follows: "Whether a 
carrier, when charged upon his common-law responaibil- 
ity, can discharge himself from it by spécial contract, as- 
sented to by the owner, is not an open question in this court 
since the cases of N. J. Steam Nav. Co. v. Merchants' Bank, 6 
How. 344, and York Company v. Central Eailroad, 3 Wall. 
107. In both thèse cases the right of the carrier to restrict 
or diminish his liability by spécial contract, which does not 
cover losses by négligence or misconduct, received the sanc- 
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tion of tlais court. In the former case the effect of a gênerai 
notice by the carrier seeking to extingnish his peculiar liabil- 
ity was also considered; and, although the remarks of the 
judge on the point were not necessary to the décision of the 
case, they furnish a correct exposition of the law on this much- 
controverted subject. In speaking of the right of the carrier 
to restrict his obligation by a spécial agreement, the judge 
said : It by no means foUows that this can be done by an 
act of his own. The carrier is in the exercise of a sort of 
public office, from which he should not be permitted to exoner- 
ate himself without the assent of the parties concerned. And 
this is not to be implied or inferred from a gênerai notice to 
the publie limiting his obligation, which may or may not be 
assented to. He is bound to receive and carry ail the goods 
offered for transportation, subject to ail responsibilities inci- 
dent to his employment, and is liable to an action is case of 
refusai. If any implication is to be indulged from the delivery 
of the goods under the gênerai notice, it is as strong that the 
owner intended to insist upon his rights and the duties of the 
carrier, as it is that he assented to their qualification. The 
burden of proof lies on the carrier, and nothing short of an 
expi-ess stipulation by paroi or in writing should be permitted 
to discharge him from duties which the law has annexed to 
his employment.' " And there is more in the same opinion 
to the same efïect, -which it is not necessary for meto read. 
• I say to you, gentlemen, so far as anything contained in 
the rules and régulations for the transportation of live stock, 
printed at the head of this contract, is concerned, it is not a 
part of the contract with this plaintiff. 

Upon the question of damages in this case, in the event you 
shall find for the plaintifï, (of course, if you find that the delay 
did not cause the injury, that is the end of the case, and you 
find for the défendant. If you find that the plaintiff himself 
■was négligent, that his négligence contributed materially to 
the lûss -^-hich he has sustained, that is the end of the case;) 
bïit, if upon thèse questions you find for plaintiff, you will 
then consider the question of damages. In this part of the 
case you are the judges, but you must consider it carefully. 
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There is no subject coming before courts upon which tîiere 13 
Bomuch extravagant testimony; it is very largely a question 
of opinion, You must consider ail the évidence and ail the 
circumstances, and arrive at a just and reasonable détermina- 
tion. It is not what a man might hâve made if the horso 
had not died, by using him as a racer upon the track, that is 
the test of his damages. The rule is this: that he is entitled 
to recover the reasonable market value in caëh at the place 
where the loss occurred; that is to say, what the two horses 
that died could reasonably hâve been sold for in this market 
at that time in cash. Of course, such a question is always sub- 
ject to more or less uncertainty; one man will estimate it at 
more than another, and the jury is simply to make use of 
their common sensé, and apply the testimony and ail the 
circumstances, and arrive at a fair and just estimate. 

As to the horses that did not die, the damages would be 
simply the actual loss — the actual damage which the plaintiff 
sustained by reason of the injuries, the sickness which re- 
sulted from the négligence, if there was négligence, of the 
défendant. In ascertaining the value of thèse animais you are 
to look into ail the circumstances ; to consider the âge of the 
horses that died. You are to consider their breeding, of course, 
the purposes for which they might be used, and everything 
that goes into the question of their market value in this 
market. As to this old horse, there is a claim hère, and some 
évidence tending to show, that he was diseased before he left 
Kentucky, and that is a subject for your considération. If 
that be true, it of course affects the value of the animal. It 
is for you to say whether that is true or not. 

I hâve not gone over the suggestions of counsel, but I think 
that I hâve covered everything that is necessary. If there is. 
any suggestion to be made I will hear it. 

Verdict for plaintiff for $750. 
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United States v. Pings. 
{District Court, S. D. ifeie York. Kovember 9, 1880.) 

1. Déposition— Commission — Kdle of Coubt — Formai, Dbfect. — A com- 

mission for the taking of a déposition will not be set aside, where it 
appears to hâve been properly executed, although the f orm of instruc- 
tions to the commisaioner, annexed to the déposition, was not signed 
by the clerk or the defendant's counsel, as required by a rule of the 
court which issued the commission. 

2. Samb— Pbactice— Rby. St. § 866. — The mode of executing such com- 

mission, when issued by a fédéral court, is not governed by a state 
statute, but by section 866 of the Revised Statutes. 

3. Samb— Rbt. St. § 866— "Accoedino to Common Usage."— A déposi- 

tion is not taken " according to common usage," within the meaning 
of section 860 of the Revised Statutes, if one of the parties to the 
action writes down the answers for the commissioner, at the rcquest 
of the latter, in the absence of the otlier party to the suit, although 
it does not appear that any injury was thereby suataiued. 

Motion to Suppress a Déposition. 

Melville Brown, for motion. 

Samuel B. Clarke, Ass't Dist. Att'y, contra. 

Choate, D. J. This is a motion to suppress a déposition 
taken under a commission issued to the consul of the United 
States at Breslau, Germany, for the examination of wituesses 
upon written interrogatories. One objection taken to the 
déposition is that the form of instructions to the commissioner 
annexed to the commission were not signed by the clerk or by 
defendant's counsel, as required by rule 112 of this court. 
This is a formai defect only, and does not, I think, justify the 
setting aside of the commission, if, in faet, it appears to bave 
been properly executed. Objection is also made that the 
answers of the witness to the interrogatories were written 
down by one of the counsel for the plaintiff, who happened to 
be in Europe at the time and attended upon the taking of 
this and other testimony. The défendants were not repre- 
sented before the consul upon the taking of the déposition. 

It is insisted, on the part of the défendant, that the provis- 
ions of the New York Code, § 901, which require the person 
executing a commission to take testimony to reduce the exam- 
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ination to writing himself, or cause it to be reduced to •writing 
by a disinterested party, are made applicable to dépositions 
taken under a commission from a court of the United States. 
I think, however, that the mode of executing commissions out 
of this court is governed, not by the state statute, but by the 
866th section of the Eevised étatutes of the United States, 
which provides that "in any case -where it is necessary, in order 
to prevent a failure or delay of justice, any of the courts of 
the United States may grant a dedimus potestatem to take 
dépositions according to common usage," This matter being 
expressly provided for by act of Congress, the state practice 
relating to the same matter is not adopted by Eevised Stat- 
utes, § 914. Beardsley y. Little, 14 Blatchf. 102. 

The question, therefore, is whether, in case of a déposition 
taken under a commission "according to common usage," it 
is a fatal objection that the attomey for one of the parties to 
the action writes down the, answers for the commissioner, the 
other party to the suit not being represented. . I think such a 
practice, if allowed, might lead to great abuses. A very slight 
tum of expression given to an answer.and such as might escape 
the notice of the -witness or the magistrate, would, in some 
cases, materially alter the sensé. Nor -would it be possible, 
ordinarily, for the party not represented at the taking of the 
testimony to show that in the particular case he was injured 
or prejudiced. The statute of New York which forbids the 
practice is certainly wise, and calculated to protect the admin- 
istration of the law, in this particular, against abuses. 

The statutes of some of the states required the witness 
to be examined by the commissioner separately and apart 
from ail other persons. In this case it is not claimed that 
there is any évidence that the défendant was in fact preju- 
diced or injured by what was done, and it appears by affida- 
vit that the testimony was taken as it was at the spécial 
request of the consul; that the consul, who was présent ail 
the time, was old and feeble, and not well able to write the 
answers down himself. I think the practice, however, must 
be eondemned as improper and dangerous, without regard to 
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what may be sliown in the particular case, and on thia ground 
the déposition must be suppressed, although there is no sug- 
gestion of intended impropriety or actual préjudice to the 
défendant in this case. The learned counsel for the plaintiff 
bas cited two cases, in which this objection appears not to 
haye been sustained, as authority for the proposition that a 
commission so executed is executed " according to common 
usage," as that expression was understood at the time of the 
passage of the judiciary act of 1789, from -which Eev. St. § 
866, was taken. 1 St. 85, § 30; Nichols v. White, 1 Cr. C. 
G. 58; Atldnson v. Glenn, 4 Cr. C. G. 134. Thèse précédents 
may account for, and may bave been supposed to justify, the 
course that was taken in this case, as they are décisions by a 
cour^of undoubted authority. 

; But in, neither of thèse cases does it certainly appear that 
the party making the objection was not represented by his 
counsel upon the taking of the testimony. If he was, the 
objeption might well hâve been considered waived, if not 
taken ,at the tirpe. If, however, it was otherwise, and the 
cases, were like the présent, yet a practice, which at one time 
çaay appear to the courts harmless, may, at a différent period 
and in a différent state of things, be seen to involve such pos- 
sibility of abuse that it should not be permitted. The large 
incre^se, in modem times, in the number of attorneys, and 
their less intimate relations with the courts, hâve effected 
such, changes as may well alter rules of practice in a matter 
such as this; and, of course, if the practice is permitted in 
the case pf any attorney, it must be permitted in the case of 
ail. ,, And, while the term "according to common usage" is to 
be construed as referring to what was, at the time the act of 
1789 was passed, understood to be "common usage," yet, in 
a matter afïecting the purity of the administration of justice, 
the courts are at liberty, from time to time, so to control 
the exécution of their own processes and mandates as to 
repres,3 or prevent a practice which they shall see is capable of 
introducing abuses. This is, and always was, "according to 
common usage;" and an application to suppress a deposi- 
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ition on such a ground is dneaddiresBed to the sound discré- 
tion of the court, and when it is made, as hère, before the 
trial, the granting of the motion lùay be with leave tb issue a 
-new commission for re-examinatiou of the witnessea. 
:: Motion granted. 



Eatfield V. MoLLER and othera. 
{Circuit Court, D. New Jersey. November 30, 1880.> 

L Banksûptct — Attachment. — 'Ah attachaient levied -witlii-i fou», 
months before the commencement bf proceedings in bankruptcy is 
dissolved, ipso facto, by operat^QU of, such proceedings. 
In re Sarafford, 15 N. B.. JR. 104. 

2. Same— Same.— A bill in the nati^re.iqf a creditor's bill, praying that 
certain çonveyances of real estate may be declared void, will there- 
fore be dismissed with Côsts, wheA'flléd Ijy a purchaser of the prop- 

" èrty undeï siich writ of attaèhmôfit.' - il' ' . 

In Equity. On Bill and Plea. 

Nixon, D. J. Moses.Taylor &.GOi, of" New York, claiming 
to be creditors of William MoUer & Son, of the same place;, 
on the sixteenth of Septeniiberj 1875, oaused a writ of foreign 
attachment to be issued outi ôf the circuit ;oourt.of the county 
of Warren, staté of New Jerëèy, ieturnable October 5, 1875, 
and placed it in the hands of the sherifif of said county for 
exécution, who, by virtue of the same, levied upon sundry lots 
and tracts of land situate at HaCkettstown, as the property 
of William MoUer, one of the défendants. 

Pending thèse proceedings, and within a few weeks after 
the return of the writ, to wit, on the twenty-eighth of October, 
1875, a pétition in bankruptcy was ûled against William 
Moller, George H. MoUer, and William P. MoUer, as co- 
partners, and against William Moller individually, and they 
were adjudged bankrupts on the twentieth of November fol- 
lowing. William A. Booth was duly appointed their assignée 
on the thirteenth of December, 1875, to whom an assignment 
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was regularly made of ail the bankrupts' partnership and 
individual property. 

Notwithstanding thèse bankruptcy proceedings, the pro- 
ceedings under the attachment were oontinued in the state 
court, by the appointment of an auditor, the entry of the 
judgment in favor of the attaching creditors, the sale of the 
real estate taken under the writ, on the twenty-eighth of 
December, 1876, and the exécution of a deed by the auditor 
to the purchaser, two daya afterwards. 

The purchaser then filed a bill in the court of chancery of 
New Jersey, in the nature of a creditor's bill, alleging that 
William MoUer, one of the défendants in attachment, pre- 
vioua to the issue of the writ, had made and executed two 
eeveral deeds of oonveyance to his two daughters, Elizabeth 
MoUer and Sarah M. Moller, purporting to convey the said real 
estate; that thèse deeds weré voluntary, without valuable 
considération, and were, as was expressed upon their face, 
"in considération of natural love and affection," and were 
fraudulent and void against creditors, and praying that they 
might be decreed illégal, null and void against the complain- 
ant as purchaser. 

To this bill the défendants put in a plea, setting up the 
proceedings in bankruptcy in bar of the complainant's title. 

The case has been brought into this court by virtue of the 
removal act, and has been heard upon bill and plea. It must 
be determined by asoertainiug the effect which the bankruptcy 
proceedings had upon the pending attachment. The writ waa 
issued within four months next preceding the filing the péti- 
tion; was the attachment, therefore, dissolved by the adjudi- 
cation? If so, the state court had no jurisdiction thereafter 
to enter a judgment or make an order for the sale of the prop- 
erty, and the complainant's title is void. Or, was it necessary 
for the assignée, after his appointment, to take some affirma- 
tive steps in order to divest the lien of the attachment? 
None such were taken, and unless the attachment was dis- 
solved by opération of law, after the filing the pétition in 
bankruptcy, and the adjudication thereon, the plea is bad and 
must be overnried. 
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The décision of thèse questions dépends upon the construc- 
tion of the provisions of section 5044 of the Eevised Statutea 
of the United States. That section provides that, "as sooii as 
the assignée is appointed and qualified, the judge, * * • 
by an instrument under his hand, shall assign and convey to 
him ail the estate, real and personal, of the bankrupt, and 
Buch assignaient shall relate back to the commencement of 
proceedings in bankruptcy, and by opération of law shall vest 
the title to ail such property and estate in the assignée, 
although the same is then attached on mesne proeess as the 
property of the debtor, and shall dissolve any such attachment 
tnade within four montbs next preceding the commencement of 
the hankruptcy proceedings," 

Much controversy has arisen as to the true construction 
of thèse provisions, but the weight of authority undoubtedly 
is that after an adjudication in bankruptcy ail attachments 
become invalid, and their lien is divested by. opération of law, 
unless more than four months shall hâve intervened between 
the issuing of the writ and the filing of the pétition. See 
Jn re Ellis, 1 N. B. E. 655; In re Prestm, 6 N. B. E. 545; 
Zeiber v. Hill, 8 N. B. E. 240. 

Thus, in Miller v. O'Brien, 9 Blatchf. 271, Judge Woodriiff 
says: "The statute, (§ 5044,) in the most explicit terms, 
déclares the attachment dissolved.- In like explicit terms it 
déclares that the assignment to the assignée shall relate 
back to the commencement of the proceedings in bankruptcy, 
and that the title to ail the bankrupt's estate shaU vest in 
the assignée." 

In re Scrafford, 15 N. B. E. 104, Judge Dillon asserts that 
"ail attachments levied within four months before the com- 
mencement of the proceedings in bankruptcy are dissolved, 
ipso facto, by opération of such proceedings." 

In Bracken v. Johnston, 15 N. B. E. 106, Justice Miller, in 
discussing the meaning of the section of ,the bankrupt law 
now under considération, says : "The purpose of the act was 
to put a créditer, who undertook to secure a lien by attach- 
ment, in prècisely the same condition as one who took a préf- 
érence or lien by consent of the debtor. In both cases the 
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creditor proceeded at his own hazard. If the debtor escaped 
the bankruptcy court for the prescribed time, the préférence 
or lien remained valid. If he did not, it is void ahsolutely." 

And the judgment of the suprême court in Doe y. Childers, 
21 Wall. 643, is strongly in the same direction, although it 
be an implication, rather than a direct utterance. The décis- 
ion there was that an attachment, laid more than four months 
previously to the proceedings in bankruptcy begun, continued 
a valid lien, and was not dissolved by the transfer of the 
bankrupt estate to the assignée. 

But the court, in reaching that conclusion, say: "Under 
the fourteenth section (§ 5044 of Eev. St.) of the bankrupt 
act, the title pendente lite is transferred by opération of law 
from the bankrupt to the assignée in bankruptcy. The con- 
veyance of the register opérâtes as would, under ordinary 
circumstances, the deed of a person having the title, with two 
différences : First, it relates back to the commencement of the 
bankruptcy proceeding; secondly, the register's conveyance 
dissolves any attachment that has been made within four 
months previous to the commencement of the bankrupt pro- 
ceedings." 

The title of the complainant failing, and the law requiring 
him to stand upon the strength of his own title, rather than 
the weakness of his adversaries, the bili of complaint must 
be dismissed, with costs. 
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Company and others. 
{Circuit Court, D. Galifornia. , 1880.) 

Re-Issue— Rbv. 8t. § 4916. — Section 4916 of the Revised Statutes only- 
autliorizes a re-issue wlien, from an unintentional error in the desrip- 
tion of the invention, the patent is invalid or inoperative, or when 
the claim of the patentée exceeds his invention. 

Bamb — CoMMissioj^BB OF PATENTS — Jdeisdiction. — The power to ac- 
cept a surrender and issue new letters is vested exclusively in the 
comtnissioner of patents, and his décision in such cases is not open to 
collatéral attack in a suit for the infringement of re-isaued letters. 
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3. Same— Same — Same. — The commissioner of patents, however, is an 

officer of liraited authority, whose jurisdiction is restricted to the 
p;irticular cases mentioned in the statute, and, therefore, whenever it 
is appaient upon inspection of the patents that he has acted without 
authority, or has exceeded it, his judgment must necessarily be re- 
garded as invalid. 

4. Bamb— Same— Samb.— ^«îôî, therefore, where an original patent cov- 

ered a compound of nitro-glycerine with inexplosive, porous, absorb- 
ent substances, and the re-issued patent covered a compound of 
nitro-glycerine "with ail porous absorbents, whether explosive or in- 
explosive, that there was no case presented upon which the powers 
of the commissioner of patents could be invoked, and that the re- 
issue was therefore void. 
Sussell V. Dodge, 93 U. B. 463, 

5. Patent— Tehms — G!okstruotion. — Although the court cannot look 

outside of a patent for the explanation of terms in it which are not 
techaical and are free f rom ambiguity, yet it can examine into the his- 
tory of the invention patented so as to be able to read the spécifica- 
tions in the light of the inventor's knowledge. 

6. Bamb— Samb — Same. — Edd, therefore, in view of the history of this 

case, and reading the spécifications of the patent in that light, that it 
is clear that the inventor used the term " inexplosive " in its natural 
and ordinary sensé, and that the attempt to limit that meaning is art 
afterthought of the assignées, desiring to bring within the reach of the 
patent compounds in no respect within the inventor's contemplation. 

MeAllister £ Bergin, Alfred Rix, and Caustcn Browne, for 
complainant. 

Hammond <& Wright, for défendants. 

FiELD, G. J. The complainant is the holder of a patent 
bearing date March 17, 1874, for an alleged new explosive 
compound known as dynamite or giant powder. For some 
time since its issue the défendants hâve been engaged in mak- 
ing, selling, and using an explosive compound averred to be 
Bubstantially the same as the compound described in the pat- 
ent. This suit is brought for the alleged infringement, with 
a prayer that the défendants be required to account and pay 
over to the complainant the income and profits obtained by 
them from this violation of its rights, and be restrained from 
further infringement. The compound patented is claimed to 
be the invention of Alfred Noble, a distinguished engineer of 
Sweden. His invention, whatever may hâve been its extent, 
was assigned to one Bandmann, in April, 1868, and in May 

v.4,no.8 — 46 
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foUo^ing a patent for the same was issued to him for thé 
term of 17 years. Soon afcerwards Bandmann assigned his 
interest to the complainant, the Giant Powder Company, a 
corporation created under the laws of Califomia; and in 
October, 1873, this company surrendered the patent and ob- 
tained re-issued letters for the résidu e of tho term. In March, 
1874, this re-issue was also surrendered, and new Jettera 
patent were issued, for the infringement of which the présent 
suit is brought. The bill allèges that the surrender of the 
original letters, the iirst re-issue, its surrender, and the second 
re-issue were each made for "good and lawful cause;" butit 
does not specify what that cause was. The allégation will, 
however, be taken to be that the cause was one for which the 
statute authorized a surrender and a re-issue. The bill also 
allèges that each re-issue was for the same invention described 
in the original patent. 

The answer dénies both of thèse allégations, and avers that 
the original letters and the first re-issue were not surrendered 
because they were invalid by reason of a defective and insuf- 
ficient spécification arising from inadvertence, accident, or 
mistake, without any fraudulent intention on the part of the 
patentées, and charges that they were surrendered upon false 
représentations, with the intent to interpolate and obtain, in 
re-issued letters, claims and grants for more than was em- 
braced by the invention of Nobel described in the original 
patent, and that the re-issued letters were not for the same 
invention, but for another and différent one. And the défend- 
ants insist that for this and other reasons the re-issued letters 
are invalid. 

On the argument the counsel of the complainant statedthat 
ihe second re-issue was obtained to correct a, clérical error in 
the desôription of the grantee, and that it does not differ 
in its spécifications from the first re-issue, so that practically 
there is but one re-issue in the case. So treating the matter, 
the question presented to us àt the outset relates to the validity 
•of this re-issue. 

The act of congress of 1870, embodied in the Eevised Stat- 
■utes, (under which the re-issue was granted,) provides that 
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"whenever any patent is inoperative or invalid, by reason of 
a defective or insnfiScient spécification, or by reason of the 
patentée claiming as his own invention or discovery more 
than he had a right to claim as new, if the error bas arisen 
by inadvertence, accident, or mistake, and witbout any fraud- 
nlent or deceptive intention, the commissioner shall, on the 
surrender of such patent and the payment of the duty required 
by law, cause a new patent for the same invention, and in 
aceordance with the corrected spécification, to be issued to the 
patentée, or in case of his death, or of an assignaient of the 
whole or any undivided part of the original patent, then to 
his executors, administrators, or assigna, for the unexpired 
part of the term of the original patent. Such surrender shall 
take effect upon the issue of the amended patent. " 

As thus seen, a re-issue can only be had when the original 
patent is inoperate or invalid from one of two causes — either 
by reason of a defective or insufficient spécification, or by 
reason of the patentée claiming as his own invention or dis- 
covery more than he had a right to claim as new; and even 
then the patentée can only obtain a re-issue where the error 
bas arisen from inadvertence, accident, or mistake, and witb- 
out any fraudulent or deceptive intention. 

As the power to accept a surrender and issue new letters is 
vested exclusively in the commissioner of patents, his décision 
in the matter is not open to collatéral attack in a suit for the 
infringement of re-issued letters. His action, like that of ail 
ofScers especially designated to perform a particular duty of 
a judical cbaracter for the govemment, is presumed to be cor- 
rect until impeached by regular proceedings to annul or 
modify it. He must judge, in the first instance, of the suffi- 
cieacy of the original spécification — whether the same is de- 
fective in any particular; whether such defect was the resuit 
of an unintentional error; and, if so, to wbat extent a new or 
additional spécification should be allowed to describe correctly 
the invention claimed; and it is to be assumedin every case* 
that he bas done his duty. The décisions of the suprême 
court to this effect are nuiiierous, and the doctrine is among 
the settled rnles of patent law. But it does not preclude the 



examiuation of the original and re-issued patents, to seô 
whether or not they disclose on their face a case in whichthe 
commissioncr had authority to act, or whether he has exceeded 
his authority in issuing letters for an invention différent from 
that described in the original patent. If they disclose a case 
in which the commissioner had no jurisdiction to act, or a 
case in which by his détermination he has exceeded hia juris- 
diction, the re-issued letters must fall. His détermination 
can hâve no greater conclusiveness than that of the judgment 
of a regular judicial tribunal; and we ail know thatalthough 
such judgment cannot be collaterally attacked by showing that 
the évidence upon which the court acted was insuflScient, that 
improper testimony was admitted, that the court erred in its 
rulings upon matters of law, or that the verdict of the jury 
was against the weight of évidence, yet the record of the judg- 
ment can in ail cases be examined to see whether the court 
has jurisdiction of the subject-matter and of the person of the 
défendant; and, if such juriadiction be wanting, the judgment 
is ineffeetual for any purpose. j So hère, upon ail matters 
outside of the patents which the commissioner was to hear, 
and upon the M'eight of which he was to détermine, his judg- 
ment is eonclusive in the présent suit ; but if the patents dis- 
close a case in which he had no jurisdiction, or in which he 
exceeded it, his détermination carries with it no efficaey. 

This is gênerai and universal law, although wefind expres- 
sions in opinions that the only question leftover for the con- 
sidération of the court, in a suit for infringement of re-issued 
letters, is. whether the new and the old patent are for the same 
invention. The expressions would be more accurate if they 
were; that seldom could any other question be raised, for sel- 
<lom will it appear without the considération of extrinsic évi- 
dence whether or not the original patent was invalid or 
inoperative from a defect of spécifications. Suppose, for 
illustration, that the spécifications in two patents, the original 
and the re-issued, were identical in their language — or, differ- 
ing in phraseology, were identical in meaning — would it be 
pretended that, though their identity would be thus manifest 
on their face from a comparison of the two, and that the com- 
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missioner in granting the re-issue had acoordingly acted in a 
case not warranted by the statuts, it must be assumed that 
the re-issue was properly granted, and that the action of the 
commissioner could not therefore be questioned? The décis- 
ions support no such conclusion. 

The commissioner is an officer of limited authority ; and, 
■whene-ver it is apparent upon inspection of the patents that 
he has acted without authority, or has exceeded it, his judg- 
ment must necessarily be regarded as invalid. His action 
must be restricted to the particular cases mentioned in the 
Btatute. That only authorizes a re-issue when, from an unin- 
tentional error in the description of the invention, the patent 
is invalid or inoperative, or when the claim of the patentée 
exceeds his invention. It is not sufficient that the patent 
does not cover ail that the patentée could hâve claimed if his 
spécifications had corne up to his invention. If he has in- 
vented or discovered something beyond his original spécifica- 
tions and claim, his course is not to endeavor to cover it by 
a re-issue, but to seek.a separate patent forit. 

The Btatute authorizing a re-iissue was intended to protect 
against accidents and mistakes, and it is only when thus 
restricted that it can be regarded as a bénéficiai statuts. If a 
patentée does not embrace by his spécifications and claim ail 
that he might hâve done, andtherehas beenno clear mistake, 
inadvertence, or accident in their préparation, the presump- 
tion of law is that he has abandoned to the use of the public 
everything outside of them, or at least has postponed any 
additional claim for further considération. 

In Russell v. Dodge, 93 U. S. 463, the suprême court, speak- 
ing of a re-issue under the law of 1836, which is similar to 
the law of 1870, under which the présent re-issued letters were 
obtaiaed, said : "A defective spécification could be rendered 
more definite and certain so as to embrace the claim made, 
or the claim could be so modified as to correspond with the 
spécification; but except under spécial ciroumstances, such 
as occurred in the case of Lockwoad v. Morey, 8 Wall. 230, 
where the inventer was induced to limit his claim by the mis- 
take of the commissioner of patents, this was the extent to 
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which the opération of the original patent could be changed 
by the re-issue. The object of the law was to enable pat- 
entées to remedy accidentai mistakes, and the law was per- 
verted when any other end was seeured by the re-issue." See, 
alsp, Railway v. Sayles, 97 U. S. 663. 

In the light of this décision, and of the views expressed upon 
the act of congress, there can be but one answer to the ques- 
tion presented as to the validity of the re-issue upon which 
this suit is founded. Looking at the original pateat and the 
re-issued patent, and the spécifications annexed to them, w& 
find that the material différence between them is as to the 
extent of the invention. The original patent covers a com- 
poundof nitro-glycerine and any inexplosive porous absorbent 
which will take up the nitro-glycerine and render it safe for 
transportation, storage, and use, without loss of its explosive 
power. The re-issued patent enlarges the scope of the inven- 
tion 80 as to embrace a compound of nitro-glycerine with any 
porous substance, explosive or inexplosive, and will be equally 
safe for use, transportation, or storage. 

It is plain, from a comparison of the spécifications of the 
two patents, that their différence is in their application — the 
one covering only a compound of nitro-glycerine with inex- 
plosive, porous, absorbent substances; the other covering a 
compound of nitro-glycerine with ail porous absorbents, 
whether explosive or inexplosive. We shall hereafter con- 
sider how far this changes the character of the invention. At 
présent it is sufficient to say that it is manifest that if the 
re-issued patent, standing alone, would be valid and operative, 
the original patent, to the extent of its claim, would be valid 
and operative also ; in other words, that there is no founda- 
tion for the pretence that the original patent was invalid or 
inoperative from any defect of description. Its range or 
Bcope was more limited than the re-issued patent — that is ail. 
It was a valid and operative patent to the extent of its claim, 
and that covered the invention described. There was, there- 
fore, no case presented upon which the powers of the commis- 
sioner could be invoked. There was no invalid or inoperative 
patent, from a defect of description, to be corrected by a re- 
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■ ssuo. The spécifications annexed to the original patent were 
ûiear and sufficiently explicit for the compound composed of 
uitro-glycerine and the inexplosive, porous substance men- 
tioned, and the claim was only for a composition of matter 
made of the ingrédients in the manner and for the purposes 
described in them. There was, therefore, nothing to correct 
in a re-issue, according to the décision in Russell v. Dodge, 93 
U. S. 463. The claim was as extensive as the invention spec- 
ified, and there is no pretence that this was not sufficient to 
cover a compound of nitro-glycerine with inexplosive, porous 
absorbents. 

The case might be rested hère ; but respect for the able and 
distinguisbed judges of the first and second circuits requires 
some notice of their décisions. They bave held that the re- 
issued patent is valid, against a defence that it covers a différ- 
ent invention from that described in the original patent, and 
that the term "inexplosive," in the original spécifications, is 
used only in a relative sensé, as compared with nitro-glycerine, 
and not in an absolute sensé, excluding the entire use of ail 
explosive absorbents, whatever their degree of explosiveness. 
Their attention does not, however, appear to hâve been di- 
rected to the point, that if the original patent was valid and 
operative with the existing spécifications, there was no case 
for a re-issue for the considération of the commissioner. On 
the contrary, their opinions, like the argument of counsel in 
the case, go to show that the original patent was valid and 
operative, and that its spécifications were sufSciently com- 
prehensive to include explosive absorbents, if the resulting 
compound could be saf ely used, stored, and transported. If 
their positions be sound, there was no ground for a re-issue, 
and the new letters cannot be sustained. 

But, independently of this considération, we are not able to 
ooncur with the learned judges as to their interprétation of 
the term "inexplosive "in the original patent, and conséquent 
judgment that the re-issued patent is for the same invention. 
While we cannot look outside of the patent for the explaua- 
iion of terms in it which are not technical and are frea from 
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ambiguîty, we can examine into the history of the invention 
patented, so as to be able to read the spécifications in the 
light of the inventor's knowledge. We can place ourselves in 
his position so as to see, as it were, -with his eyes, and speak 
with his language. The nataral signification of the term 
"inexplosive" would exelude explosive absorbents; and, where 
an attempt is made to qùalify and limit this meaning, we are 
at liberty to inquire into the circumstances under which the 
term was used. It was held by the suprême court of Califor- 
nia, in construing an agreement concerning the boundary 
line of mining claims, where the term "north" was used, that 
it was compétent to show by the usage of the place that it had 
référence to the line indicated by the compass there, and not 
to a line due north and south, according to the tnie meridian. 
Jemiy Lind v. Bower, 11 Cal. 194. 

Now, reading the history of the labors of Alfred Nobel to 
utilize the explosive power of nitro-glycerine and render it 
safe to transport, handle, and use ; the experiments he tried, 
first to explode the nitro-glycerine in mass, then, in consé- 
quence of the dangers attending its use, to prevent its explo- 
sion when handled ; the patents he obtained in Europe ; his 
expérience in the use of gunpowder and other explosives with 
nitro-glycerine, — it is impossible to believe that he intended 
anything différent from the natural meaning of the term he 
used. He knew well the danger attending the use of nitro- 
glycerine with explosive absorbents ; and, in limiting his claim 
to its use with inexplosive absorbents, we must présume that 
he at that time intended to abandon ail claim to compounds 
of a différent character, or at least to leave such claim open 
for further considération. If we read his own language, in 
an application made three years afterwards for a new patent 
for a compound with explosive absorbents, presented to the 
commissioner of patents by the complainant, and therefore 
adopted and approved by it, there can be but little doubt on 
the Bubject. Soon after the new patent was obtained the 
application for a re-issue was made, evidently that it might 
reach back to the date of the original patent and cover inven- 
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tions of other parties during the intermediate period, or that 
which had gone into public use. 

We do not attach to the gênerai language used by Nobel 
in the first patent, following the statement of the nature of 
his invention, the significance ascribed to it by counsel. Wa 
give it a différent construction. The statement is that "the 
nature of the invention consista in forming out of two ingrédi- 
ents long known, viz., the explosive substance nitro-glycerine, 
and an inexplosive porous substance hereinafter specified, a 
composition which, without losing the great explosive power 
of nitro-glycerine, is very much altered as to its explosive and 
other properties, being far more safe and convenient for trans- 
poriation, storage, and use than nitro-glycerine." 

Following this statement is this language: "In gênerai 
ierms my invention consists in mixing with nitro-glycerine 
a substance which possesses a very great absorbent capacity, 
and which at the same time is free from any quality which 
will décompose, destroy, or injure the nitro-glycerine or its 
explosiveness." The substance hère mentioned as possessing 
a great absorbent capacity has référence not to any absorbent 
substance, but that which is speeifically designated in the 
preceding statement of th'e ingrédients of the compound, as if 
the inventer had said : "In gênerai terms, my invention con- 
sists in mixing with nitro-glycerine a substance which pos- 
sesses a very great absorbent capacity, which substance is 
porous and inexplosive, and is hereinafter specified." The in- 
explosive porous substances afterwards specified were certain 
kinds of silicious earth, or silicic acid, known under the gên- 
erai term of silicious mari, tripoli, rotten stone, and the like, 
the best of which was composed of the remains of infusoria. 

This construction renders it unuecessary to give a forced 
meaning to the term "inexplosive," and is consistent with ail 
ihe preceding and subséquent statements and conduct of the 
inventor as disolosed in the hislory of his invention. It no- 
where appears that he had any knowledge or belief, when the 
first patent was issued, that the admixture of nitro-glycerine 
with explosive substances would produce a safety powder. 
That was a discovery which he did not make, or claim to hâve 
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madé. So when in his spécifications he mentions charcoal 
as an absorbent, he observes that it bas the "defect of being 
itself a combustible material." 

To our mind, looking at the history of the invention and 
reading the spécifications of the patent in this light, it is clear 
that the inventor used the word "inexplosive" in its natural 
and ordinary sensé, and that the attempt to limit that mean- 
ing is an afterthought of his assignées, desiring to bring within 
the reach of the patent compounds in no respect within his 
contemplation. In other words, the re-issued letters cover a 
compound not claimed by Nobel, and not embraced in the 
original patent. 

It foUows that in our judgment the complainant bas no 
just clause of complaint against the défendants, and its suit 
must be dismissed, with côsts, and it is so ordered. 

Note. See Atlantic Qiant Powder Go. v. Dittmar Powder Go. 1 Fbd. Rep. 
328, and Dittmar v. Bix, Id. 342. 



The Swedish Baek Adolph. 
{Bistritt Court, 8. D. New York. November 10, 1880.) 

Admiralty — Collision — Sixteenth Rulb of Navigation — Négli- 
gence — Innocent Thibd Paktt. — Where the brig F., witli a cargo 
insured by the libellant, collided at night with the bark A., being 
struok by the A. on her starboard side amidships, and the P. claimed 
to be heading southeast, close hauled on the port tack, with the wind 
east north-east, and to hâve sighted the green light of the A. a little on 
the port bow, and to hâve kept her course, and that the green light 
crossed to the starboard bow, and then the A. showed both lights, and 
ran into the starboard side of the F., and that the collision was caused 
by the A. 's porting after crossing the P. 's bow. 

And the A. claimed to be heading north-west lésa than one point 
free on the starboard tack, with the wind north-east by north, when 
the red light of the P. was sighted half a point on her port bow, and 
thereafter, till the collision, kept her course by the wind three-quar- 
ters of a point ; and that then the A. ported, and that the red light 
drew ahead ; and that then the F. starboarded and luffed across the 
A. 's bow, when the vessels were very near each other, thus causing 
the collision. 

I Held, tliat on the évidence the vessels were meeting end on, or 
nearly end on, and both were bound to port, under the sixteenth rule 
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of navigation ; that the claim made by the A. was incredible aa a 
whole, and that the testimony of her lookout and mate that they 
made the red light, when flrst seen, on the port bow, must be rejeoted 
as a mistal^e. 

Hdd, that upon the évidence the wind was about north-east by 
north, and that afler making the red light nearly ahead the A. ported 
till she came up as close to the wind as she could get with full sails, 
and kept by the wind till the collision. 

That the F. was in fault in not porting ; that the A., having ported 
till she came as close to the wind as she could get, had complied with 
the rule as far as she was bound to do. 

Hdd, that on the évidence the P. did not keep her course, but star- 
boarded when dangerously near the A., and that this contributed to 
cause the collision. 

That whilè the offlcer of the deck on the A. was clearly négligent 
in not keeping his attention constantly flxed on the approaching vea- 
sel after the light was reported, still this fault did not contribute to 
cause the collision. 

That even an innocent third party — the ownerof cargo — injured by 
a collision, cannot recover against either vessel without alleging and 
proving that she was guilty of » fault whlch contributed to bring 
about the collision. 

Simply showing a case of doubt as to which vessel was in fault is 
not enough to justify a recovery. 

The James Bowen and The B. L. Dayton, Dist. Ct. 8. D. N. Y. 

In Admiralty. 

Thomas E. Stillman and Wm. Mynderse, for libellant. 

Henry T. Wing, for claimant. 

Choatb, D. J. This is a suit brought to recover damages 
caused by collision between the French brig Fernande and the 
Swedish bark Adolph, which happened about half past 11 
o'clock at night, on the fourth day of August, 1880. The 
Fernande, with her cargo, was sunk by the collision, and the 
libellant having insured the cargo for $11,500, and paid the 
loss, sues to recover the same against the Adolph on the ground 
that the collision was caused either in whole or in part by 
her fault. The Fernande was a vessel of 76 tons register, 
and 125 tons carrying capacity. Her length of keel was 66 
feet. She had on board 118 tons of sait fish, and was bound 
from the island of St. Pierre to the port of St. Martin, Ile de 
Re, on the south coast of France. The Adolph is a bark of 
4(50 tons register. Her length is 141 feet. She was in bal- 
last, and bound to New York from Sables d'Olonne, on the 
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south coast of France, a little to the south-west of SE. Mar- 
tin. The place of the collision is stated in the libel to hâve 
been about 50 miles S. S. W. from Belle Isle. It is stated in 
the answer to hâve been at a point about 26 miles E. by S. 
from the light on the Isle d'Yen. The différence is uot very 
material; the place, according to the libellant, being about 
12 miles in a south-easterly direction from that giveu by the 
claimant. Of the two positions I think that given by the claim- 
ant is probably more nearly correct, because the witnesses from 
the Adolph were aided in establishing the place of the collision 
by an observation of the light on the Isle d'Yen.at half past 9 
o'clock in the evening, when it bore from thein E. by N., 
at a distance which they estimated at 17 miles, aud they 
claim to hâve been sailing north-west, at about five knots an 
hour, from half past 9 till the time of collision, the speed 
being fîxed by casting the log at 11 o'clock; and, if their 
observation of the bearing of the light and their estimate of 
its distance were correct, and they made that speed for the 
two hours, they were at or near the place indicated by them 
at the time of the collision. I think the évidence tends to 
show that they somewhat overestimated their speed during 
the two hours. The master of the Fernande, who alone of 
her crew was examined, could not testify to her position from 
any actual observation, his charts, and papers having gone 
down with his vessel. He judged of his position partly from 
information given by a fisherman wliom he spoke about noon 
on the 4th, but the winds during the day had been light and 
varying, at one time dying away altogether. It is évident 
. that his means of knowing his exact position, or of now 
stating it, are much less certain than those of the master 
of the Swedish bark. It is agreed that the night was clear 
on the water, though dark, the sea smooth, and the wind 
light or moderate. The Adolph was Under full saii, and 
the Fernande also was carrying ail sail except her foresail. 
She had a fore-try-sail and four jibs. The parties differ as 
to the direction of the wind. The libel puts it at E. N. E., 
the answer at N. B. by N. 

The case made by the libel is that the Fernande was heading 
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S, E. to S.E. J B., close hauled on the tack, when she made 
the green light of the Adolph a little to the port bow of the 
Pernande, and distant apparently àbout a mile or à mile 
and a half; that the green light drew across the bow of the 
Fernande till it appeared on the starboard bow of the Fer- 
nande, when the Adolph aitered her course so asto showboth 
lights to the Fernande; that when both lights became visi- 
ble the twc» vessels were vèry near together; that the Fer- 
nande kept her course, and was struck by the Adolph on the 
starboard sideaboutamidships, a blow anglîng from starboard 
forward to port af t. The f aults chargéd against the Addlph are 
"not getting out of the way of the brig," "not having a proper 
lookout," and "porting her helm when and as she did." The 
case made by the answer is that the Adolph was heading on 
a course by compass N. W. ^Thé lookout reported a red light 
forward, a little on the lee (port) bow, and the officer of the 
deck, after seeing the light forward, a short distance off, and 
knowing that it must be a vessel approaching him, and that 
it was the duty of such vessel, having the wind free, to pass 
ta leeward of him, told the man at the wheel to port his helm, 
in order to crowd the bark as close to the wind as possible, 
and thus give the approaching vessel as much room as possi- 
ble to pass on his port hand ; but that the approaching vessel, 
instead of • porting, starboarded, and lufféd up into the wind 
right across the course of the bark, whereby the bark came in 
contact with the starboard side of the other vessel, striking 
her amidships ; that the collision was caused solely by the fault 
of Fernande, in that, having the wind free, and the Adolph 
being on her starboard tack, about close-hauled, the Fer- 
nande, did not keep out of the way of the barkj in that, 
meeting the bark end on, she did not port and permit each ves- 
Bel to pass port hand to port hand, as she easily could hâve 
done ; in that she starboarded and luffed up into the wind 
directly across the course of the bark and under her bows; 
and in that she was improperly and insufficiently manned, 
taekled, and apparelled, and had no compétent man at the 
wheel, and no compétent lookout. 
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The onl3' witness called by the libellant wbo was on board 
the Fernande was the master, whose testimony tends to estab- 
lish the case stated in the libel. On the part of the claimant 
there hâve been called the master of the bark, who was in 
his berth below till just before the collision, but who ran up 
on deck just as the vessels struck; the mate, who was the 
officer of the deck at the time of the collision ; the lookout and 
the man at the wheel ; and two other seamen who were id the 
mate's watch and stationed amidships. The lookout was the 
first to see the light of the Fernande. His testimony is that 
he first saw a red light forward a little to leeward; that he 
was standing on the port side of the top-gallant forecastle ; 
that he saw the fuU blaze of it at once; that it came flashing 
np at once; that he thought it was seven or eight ships- 
lengths off when he first saw it ; that it bore half a point or a 
point on the port bow; that he went abaft the top-gallant fore- 
castle and hailed the mate, singing out, "A red light a little 
to leeward," to which he got response from the mate, "AU 
right;" that he returned tohis station and looked at the light 
fcom the starboard side of bowsprit, very near the bowsprit; 
that he then saw the red light right ahead, right in the line 
of the jib-boom ; that he thought it was five, six, or seven 
ships' lengfchs off ; that he could see the vessel then ; that he 
could not tell how it was heading, but could see sails and for- 
ward part of a vessel ; that on seeing the red light in this 
position he hailed again, "Eed light ahead;" that he stood 
and looked at the vessel and saw her corne right up and show 
her broadside; that she lay broadside athwartships of the 
bark and very close ; that he thought then there would be a 
collision, and sung out, "Keep her off," meaning this as a bail 
to his own mate to keep the bark off; that he ran down from 
the top-gallant forecastle because he was afraid to stay there, 
and instantly the collision took place. 

The mate testified that he waa on the poop-deck and heard 
the first bail of the lookout, "Eed light ahead, a little on port 
bow ; " that he ran to the side of the vessel to windward, and 
looked under the foot of the sail, and saw the red light a little 
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to leeward, about lialf a point on the port bow ; that he Judged 
it to be seven or eight times the length of his ship away ; that 
he called to the man at the wheel, "Port your helm a little;" 
ihat he -wènt to the compass by the man at the wheel, and 
saw him put his wheel to port, and saw by the compass she 
came iip to N. W. f N., her heading before that being N. W.; 
that after she had so come up and been steadied at that 
course, and while he still stood by the compass, the lookout 
hailed him again, "Eed light right ahead;" that then he went 
up to leeward and saw the light right ahead on the jib-boom ; 
that it might be six or seven lengths off; that he then went 
and looked at the compass, and made no other change in the 
course of his vessel ; that she was then lying as close to the 
wind as she could lie with Ml sails ; that then the lookout 
sung out, "Keep her off;" that he, the mate, answered, "It's 
too late to keep off, we are right on her;" that he saw no 
light on the other vessel then, but he saw the shade of the 
vessel; that she was right athwartships of the bark; that it 
was not five seconds after the lookout's bail, "Keep her ofif," 
before the collision. 

The man at the wheel did not see the light till the lookous 
■hailed the second time. He testified that then he leaned 
over to the right and stooped down and saw a red light right 
ahead. One of the men amidships v?as in the foreeastle and 
heard the lookout's first bail of "Eed light little to leeward 
ahead," and shortly after his second bail, "Eed light right 
ahead," and hearing that he went out of the foreeastle, but he 
did not look for the light ; he heard the lookout say "he thought 
there would be a collision," ànd he went on the starboard side 
and looked a;nd saw a small vessel a couple of ship lengths 
ahead of the bark, lying athwartships of the bark ; that then the 
lookout sung out "Keep off;" that he stood there and looked a 
few seconds and then ran back. The other seaman stationed 
amidships heard the first bail, "Eed light little to leeward," 
and then the bail "Eed light right ahead ; " that on hearing tbis 
he ran forward and jumped up on the top-gallant foreeastle 
aiid saw the red light, and thên saw the broadside of the other 
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Tessel lying athwartships of the bark. The master testified 
that he had reached the top step of the companion-way when 
the vessels struck ; that he looked back towarda the bow at 
the other vessel, and then immediately went to the compass 
and Baw that the bark headed N. W. f N. ; then he ran to the 
■wheel, took it from the wheelsman and rolled it over hard 
a-port, and gave the order to back the yards in order to get 
clear of the other vessel. 

The four seamen of the mate's watch had the wheel buc- 
cessively for the four hours beginning at 8 o'clock. They aU 
testify that the vessel was heading ail the time N. W. ; that 
her yards were braced in on the port side, close to the back- 
stays on the wind. The évidence as to the angle at which 
the vessels came together was conflicting. The master of the 
Fernande made the blow an angling blow, and bis diagram 
shows an angle of 52 deg., or a little over 4J points, as the 
heading of the Fernande across the bow of the Adolph at the 
time of collision. The lookout of the Adolph, by his dia- 
gram, makes the same angle 87 deg., or T| points. The 
master of the Adolph makes the same angle of the two ves- 
sels 103 deg. when he looked back over the bow an instant 
after they struck. The mate made two diagrams, making 
the angle in one 90 deg. and in the other 125 deg. Such 
évidence is worthless, so far as concerns any use of it to fix 
the précise angle of contact. The observation is made in a 
moment of péril and alarm, and the thing to be observed is one 
difficult of judgment if cooUy and deliberately observed, The 
concurrence of the witnesses, however, establishes the gênerai 
faot that the angle between the vessels at the moment of col- 
lision was not a very acute angle, and testimony is also pro- 
dueed that no injury was done to the starboard bow of the 
Adolph,- while her port bow showed bruises and scratches, 
and the manner in which the bolts in her stem were bent 
indicated that the blow was nearly head on. The testimony 
of those on the Adolph is that at the moment of the collision 
the sails of the Adolph were full. This is not contradicted 
by the single witness from the Fernande. Assuming, then. 
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that the angle made by the two vessels at the ooUision -was not 
less than 52 deg. or 4J points, as made by the master of the Fer- 
nande, and that at the time of the collision he was heading S. E. 
to S. E. ^ E., as he testifies, and that the wind wasE. N. E., 
then, at the time of the collision, the Adoiph must hâve been 
heading N. to N. ^ E., or within 5J to 6 points of the wind. 
The testimony of those on the Adoiph is that she will not lie 
doser to the wind than 6 to 6J points. 

If any weight is given to the testimony tending to show 
that the angle between the -vessels was greater than 4^ points 
at the time of collision, it becomes obviously impossible for the 
Adolph's sails to hâve continued fuU iipon the Ubellant's 
theory of the case. This test, though not absolutely certain, 
favors the theory of the claimant. On the other hand, if the 
Adoiph was heading N. W. J N. at the time of the collision, 
and the wind was, as those on the Adoiph swear.N, E. by N., 
and the angle between the vessels was at least 4^ points, then 
the Fernande was heading up at least to B. J N. This calcu- 
lation wonld bring her within 4| points of the wind. The tes- 
timony of the master of the Fernande is that she could sail 
with a light breeze within 5J points of the wind. If, how- 
ever, the angle of the vessels was considerably more than 4J 
points, as the évidence on the whole tends to show, then, upon 
the claimant' s theory of the case, the Fernande must certainly 
bave already luffed up into the wind at the time of the collis- 
ion. If the évidence were satisfactory that the Fernande 's 
sails were full at the instant of collision, this test would be 
most unfavorable to the theory of the claimant. But the f act 
of the Fernande's sails beingfuU seems to rest mainly on the 
unsupported testimony of the master that she did not change 
her course and was kept by the wind with full sails till the 
collision, and the testimony of the master of the Adoiph that 
after getting on deck, but at what précise moment with référ- 
ence to the time of the collision he could not tell, the Fer- 
nande's main boom swung to starboard. As to this last cir- 
cumstance, if she was in the wind the direction of the blow 
would tend to swing the boom over towards the Adoiph or to 
starboard. 

v.4,no.8— 47 
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The rest of the crew of the Adolph give no testimony as to 
whether or not the Fernaude's sails were full at the time of 
the collision. It ia not a matter of surprise that they should 
not hâve observed how this was, in the hurry and confusion 
of the approaching collision. Nor do the known destinations 
of the two vessels afford any important aid in testing the 
truth of their respective allégations as to their courses and 
the direction of the wind. It is not shown that a N. W. course 
was not the proper course of the Adolph at that part of her 
voyage to New York, and S. E. to S. E. J E. is so nearly the 
true course of the Fernande for the Ile de Ee from the place 
of collision, that the argument that she would hâve headed 
further to the eastward if she could has little or no force. 
It appears that about two hours after the collision the Adolph 
again got under way and steered for Belle Isle, which lay 
nearly north from the place of collision. This could not, of 
course, hâve been done if the wind had remained N. E. by 
N.; but it aïso appears by the testimony, and also by the log 
of the Adolph, that the wind, soon after the collision, hauled 
more to the eastward. 

The case must, therefore, be determined on the conflicting 
évidence of the witnesses from the two vessels with little ex- 
trinsic aid. If the story told by those on the Adolph reasona- 
bly accounted for the collision, I should hâve no hésitation 
in holding that she had a very great prépondérance of the évi- 
dence, both as to the direction of the wind and as to the 
luffing of the Fernande across the course of the Adolph after 
the Adolph had ported, andwhile she was heading N. W. | N. 
But unfortunately their story does not account for the collis- 
ion. If they made the Fernande's red light half a point ou 
their lee or port bow, and then ported three-quarters of a 
point and steadied at that, it is impossible to understand how 
the Fernande's red light could draw across to windward, 
remaining in view ail the time, so as to show directly ahead. 
The situation supposes that the Fernande, when first ob- 
served, was half a point to leeward, showing her red light, 
therefoi'e heading not to pass the bow, but to pass astern of 
the Adolph. She continues thus to point astern of the Adolph, 
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and yet draws a point and a quarter further to -windward, 
while the vessels are going over the intervening mile, more 
or less, that séparâtes them. I see no way in which this ia 
possible, unless by force of a very strong current setting her 
to windward, and not affecting the Adolph, of which there is 
no évidence. To get so far to windward of her former posi- 
tion, the Fernande must inevitably hâve luffed safficiently to 
show her green light long before she reached the position tes- 
tified to by the witnesses, when, still showing her red light 
directly ahead, she luflfed and showed her starboard side. 

It is évident, therefore, that there is error in some or at 
least in one of the éléments of the problem as given by the 
Adolph's witnesses, either in their course or movemehts, or 
the bearing of the light when first seen. In this uncertainty 
it is urged that the accotmt given by the master of the Fer- 
nande will aocount for the collision, and that, as the étory of 
the Adolph does not account for it, his story is to be credited 
as the more probable. If it were certain that the witnesses 
from the Adolph could not be mistaken as to the bearing of 
the light on their port bow, when first seen, it would be diffi- 
cult to give any crédit to their story. While the story of the 
master of the Fernande, taken alone, would account for the 
collision, yet on many points essential to the libellant's the- 
ory of the case he is contradicted by several witnesses, and 
not supported by the testimony of the other men on his vessel. 
It is true that their absence is accounted for by the faot that 
they lef t the Adolph to be landed at Belle Isle ; and, so far 
as appears, the libellant has not, before the bearing of the 
cause, been able to obtain their testimony. But, neverthe- 
less, this want of corroboration, though a mare misfortune of 
the libellant, leaves the master's testimony very weak, shaken 
as it is by so serious and positive contradiction. 

I tbink that the testimony in the case is most nearly har- 
monized by the supposition, not in itself improbable, that the 
lookout and the mate of the Adolph mistook the bearing of 
the red light when first seen ; that, instead of being half a 
point on the port bow, it was nearly ahead, and a little on 
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tlie starboard bow. The master of the Fernande festified 
that he first saw, and for some time continued to see, a green 
light over his port bow. This is consistent only with the 
lookout's seeing the red light over his starboard bow. The 
lookout and the mate are the only witnesses who testify to 
the position of the red light when first seen, from their own 
observation. The lookout stood on the port side of the bow- 
sprit when he observed it. That he reported it a little to lee- 
ward is certain, not only from the testimony of himself and 
the mate, but from that of the other three men on deek at 
the time. Half a point is a very small angle, and, with a 
light within half a point of the stern either way, some eare 
in observation is necessary to judge of its exact bearing. 
Although the lookout had a good point of observation, it 
does not appear that he ranged it with his eye in the Une 
of the bowsprit. The f act that when he came back to his 
post on the other side of the bowsprit, after stepping back 
and reporting it, it seemed to him to be right ahead, and 
he so reported it, taken in connection with the fact, estab- 
lished by a great weight of testimony, that in the mean- 
time the vessel had ported three quarters of a point, seems 
to me to tend strongly to show that he mistook its bearing 
the first time. Moreover, if crédit can be given to the courses 
testified to by the witnesses on the two vessels, S. E. to S. 
E. ^ E. for the Fernande, and N. W. for the Adolphe the 
green light of the Adolph could not hâve been seen over the 
port bow of the Fernande, if the Fernande was as mueh as 
half a point to leeward of the Adolph. If the Fernande was 
to leeward, where the lookout thought he saw her, and the 
courses are right, the Adolph must hâve shown her red light, 
and the Fernande her red light, and perhaps both lights, to 
the Adolph. The mate went to the starboard sail to see the 
red light, when first reported. He had heard the lookout's 
report of a red light ahead a little to leeward. He saw it, 
and returned to the binnacle, and gave his order to the wheels- 
man. His observation of it was momentary. His impres- 
sion, as he now recalls it, is that the lookout was right ; that 
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h.e found it where ît was reported. I think he may bé mis- 
taken in this, as well as the lookout. His post of observation 
was not the beat to judge of the bearing of a light from the 
bow, if it was nearly ahead. Perhaps he was the more likely 
to be mistaken in the bearing, because the lookout had so 
reported it, a little to leeward. He undertakes to place it by 
telling whare he looked for it, under the foot of the foresail. 
The effort of the memory often supplies circutnstanees har- 
monious with the gênerai impression of a fact or event, but 
which are supplied only by the imagination and the associa- 
tion of ideas. This witness' supposed statement that he saw 
the red light draw from its bearing on the port bow across to 
dead ahead, is not the testimony of the witness to a fact, but 
his inference from his impression of having seen the light 
the first time a little to port, and afterwards dead ahead. 

Assuming, then, that the red light of the Fernande was 
first seen from the Adolph a little on the starboard bow ; that 
as it got near, after the Adolph had ported three-fourths ôf a 
point, it was, as nearly as could be observed, dead ahead ; 
and that the course of the Adolph, when she first saw the 
Fernande, was N. W., — it is évident that the vessels were 
meetmg end on, or nearly end on. To show the red light to 
the Adolph ahead, or a little on the starboard bow, the 
Adolph's course being N. W., the Fernande must hâve headed 
a little to the southward of S. E. instead of S. E. or S. E. 
^ E., as testified to by her master. The master of the Fer- 
nande says the angle of their courses was very small, and 
this is doubtless true. Then, under the sixteenth rule of nav- 
igation, each vessel was required to port, in order that each 
might pass on the port hand of the other. Eev. St. § 4233. 
The Adolph ported. The Fernande did not port. I think 
the proof shows that she starboarded when in close and 
dangerous proximity to the Adolph, and so brought about the 
collision. But, while the Fernande must be held to be in 
fault, the question still remains whether the Adolph was also 
in fault. It is argued for the libellant that in favor of an 
innocent third party, the owner of a cargo, on one of the 
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colliding vessels, it is not enough for the claimant, in order 
to maintain his defence, to hâve produced by his évidence a 
case of doubt ; tfaat the claimant is bound to go further, and 
clear up that doubt. Such, however, is not the rule. Even 
an innocent third party, injured by a collision, cannot reeeive 
lus damages against; either of the colliding. vessels without 
alleging and proving that that vessel committed a fault which 
caused, or contributed to cause, the collision. The James 
Bowen and The P. L. Dayton, Dist. Ct. S. D. N. Y.; S. C. 
Cir. Ct. 

The spécifie faults charged against the Adolph in the libel 
are (1) not getting out of the way of the brig ; (2) not having 
a proper lookout ; and (3) porting her helm when and as she 
did. The first charge of fault is based on the theory that the 
Fernande was sailing close-hauled on the wind, on the port 
tack, and that the Adolph was on the starboard tack three 
points free, and that the Fernande was entitled to keep her 
conrse, and the Adolph was bound to keep out of her way. 
But I find the fact to be that the Fernande was not close- 
hauled on the wind, aud not entitled to keep her course, nor 
•was the Adolph bound to keep out of her way. Both vessels 
were bound to port. The second charge of fault is not hav- 
ing a proper lookout. This may, perhaps, be considered 
équivalent to a charge of not keeping a proper lookout. This 
charge is certainly sustained to this extent, that the mate of 
th» Adolph, who was the officer of the deck, was guilty of 
négligence in not keeping in view the light of the approach- 
ing vessel after the lookoat reported it. He went to the side 
of the vessel and looked at it. He then returned to the com- 
pass and gave the order to port. From this point the light 
was not visible. Yet he remained there, without watching the 
other vessel, till the lookout reported the hght right ahead. It 
is unquestionably the duty of the officer of the deck, when a 
light is reported, to keep the approaching vessel in view, and 
under his constant observation, until the risk of collision is 
whoUy passed. This the mate failed to do. This clear act 
of negligeuce throws upon the claimant the burden of show 
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ing that the collision that ensued was not caused in whole or 
in part by this act of négligence. If, hôwever, it is shown 
that the Adolph did exactly what she could and should hâve 
done if the mate had kept the other vessel under his constant 
observation, then this fault, though a gross one, cannot make 
her chargeable for the collision. The mate gave the order to 
port. He ported as much as it was possible to do without 
coming np in the wind, which, under the circumstances, I 
think he was not bound to do. There was nothing else that 
he could reasonably be called upon to do, after receiving the 
lookout's report, to prevent the collision. It is suggested that 
if he had been watching the other vessel when the lookout 
called ont "Keep her ofE," he could hâve starboarded, and so 
avoided the collision. I think, however, upon the évidence, 
the time was so short after the Fernande unexpectedly and 
improperly luffed that the Adolph was not chargeable with 
fault in not making this attempt to avert the conséquences of 
the error of the Fernande. 

It is also suggested that the lookout did not see the Fer- 
nande as soon as he should hâve done. The lookout testified 
that the red light appeared suddenly not very far ofif, flushing 
up at once. This might be the resuit either of his not having 
kept a vigilant watoh or of the red light being then first turned 
towards him. The light of the Fernande could not be expeoted 
to be seen as far off as that of the Adolph. The Adolph was 
mueh higher in the water than the Fernande. But, before it 
can be imputed as a fault to the lookout that he did not see 
the light sooner, it must be established by compétent and suffi- 
cient proof either that the red light was visible to him before 
he saw it, or, if the red light was hidden, that the Fernande 
had a green light burning, which he could bave seen. The 
only proof of either of thèse faets is the unsupported testi- 
mony of the master of the Fernande. His statement as to his 
standing steadily on his course for several minutes before the 
collision is so seriously shaken by the facts which I hâve been 
compelled to find against his testimony, that this is not suffi- 
cient évidence to sustain this burden of proof. The lookout's 
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testimony ratlier tends to show that the red Hght suddenly 
and ail at once as a bright liglit became visible to him, and 
that, as the Fernande approached nearly head on, she showed 
first her starboard and then her port bow. AU the proof 
there is of the Fernande 's having a green light is that her 
master testifies that he knew the lights were set and burning 
that evening, and that, during his watoh, he went forward to 
look at them every 15 or 20 minutes. Nobody on board the 
Adolph saw a green light on the Fernande at any time. The 
fact that when she turned her starboard side towards the 
Adolph in luffing, just prior to the collision, those on the 
Adolph should not hâve observed the green light, if it was 
there, is not, indeed, a circumstance entitled to muoh weight 
on this question. The veasel herself being within sight, those 
watching her would not be likely to look for a light, and might 
easily overlook it. Yet this fact is entitled to some weight, 
and, on the whole, I think the existence of the green light 
at the time the vessels came in sight of each other is not 
made out with sufficient certainty to constitute proof of nég- 
ligence in the lookout in not seeing the green light, if, before 
he saw the red light, the starboard bow of the Fernande was 
turned towards him. Nor am I prepared to hold, ou the tes- 
timony, that if the lookout might hâve seen the light or lights 
of the Fernande sooner, the Adolph did not seasonably port. 
It is true that, in the answer, it is not charged as a spécifie 
act of négligence that the Fernande had no green light ; but 
the libel allèges, and the answer dénies, that she had proper 
lights set and burning, and the question hère is whether the 
libellant has proved a material fact which must be first estab- 
lished before the question of the alleged fault of not keeping 
a proper lookout, in this respect, can arise. The third charge, 
that the Adolph ported when and as she did, has been already 
discussed. 

The case has some features of spécial difficulty and is not 
free from doubt, but upon the whole évidence I am not able 
to find the faults charged against the Adolph, or any one of 
them, proven. The witnesses from the Adolph seemed to me 
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to be both intelligeiat and crédible. The mistake în tlieir 
protest, which was written in a language they understood but 
imperfectly, does not seriously impair, the effect of their tes- 
timony. It is also noticeable that the wheelsman of the Fer- 
nande had, aceording to the testimony of the master, been 
at the wheel continuously since 8 o'clock — three hours and a 
half.. The master says that ■while he saw the light. of the 
Adolph he''spoke to him two or three times ta keep her close 
to the wind. And when he saw the two lights of the Adolph 
he ran to call the crew from below, thinking there would be 
a collision. It is not at ail impossible that the wheelsman, 
from fatigue, steered badly, and that the final fatal move- 
ment of luffing across the bow of the Adolph was his act by 
mistake or from panic, without the order or the knowledge of 
the master. But he is not hère to answerfor himself, and it 
is of no avail to pursue the inquiry further. 
Libel dismissed, with costs. 



GuM V. Frost and others. 
{District Court, 8. D. Nm York. , 1880.) 

1. Part Owubb — Bxbcutobs.— The exeoutors of the deceased part owner 

of a vessel are not chargeable for necessaries supplied or money ad- 
vanced the vessel after their testator's death, lybere they hâve done 
nothing to tàke the beneflt of the eraployment of the vessel, norgivea 
aay authority to the master or ship's husband to act for them. 

2. Same— Sa.me.— It would be a breach of trust for executors to authoiùz» 

the master or ship's husband, in the absence of an express power 
under the will, to act in such a matter for them, and no presumptioa 
can therefore arise that they hâve done so. 
Stedman v. Fiedler, 20 N. Y. 446. 

In Admiralty. 
W. lî. Beebe, for libellant. 
John E. Parsons, for respondents. 

Choate, D. J. This is a suit brought by the libellant, who 
résides in London, England, against the owners of the ship. 
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Princeton, an American vessel, to recover advances made to 
the master for the neeessary disbursements of the ship while 
in the port of London, at the request of the master and of 
one Frost, who was a part owner, and at the time was acting 
as ship's husband. The advances were made between Decem- 
ber, 1875, and February, 1876, and are alleged to bave 
amounted to about $1,500. While ail the owners are named 
in the libel as défendants, the only ones who hâve been served 
and who hâve appeared are the respondents Sturges, Mitch- 
ell, and Davis, who are sued as executors of Samuel L. 
Mitchell, deceased, and as such défend the action. 

It appears that Samuel L. Mitchell died in 1873 ; that at 
the time of his death he was the owner of one-sixteenth part 
of the vessel; and that thèse défendants are his duly-qualified 
executors. The voyage upon which the vessel was when the 
advances were made by the libellant was therefore subséquent 
to the death of Mitchell, the part owner. No act of the execu- 
tors is shown in any way indicating their assent to the employ- 
ment of the ship, nor any express authority on their part to lier 
employment on their account or for their benefit; nor does it 
appear tha t they hâve, since they qualified as executors, received 
any share in the earnings. Upon thèse facts the libellant insists 
that, as executors, thèse défendants became jointly the owner 
of their testator's sixteenth part, and that, as part owners, 
they are liable for necessaries supplied to the ship. 

The liability of part owners for supplies furnished at the 
request of the master, or of another part owner, who is ship's 
husband, dépends on the existence of the relation of principal 
and agent between the parties. Ordinarily, and in the absence 
of any prohibition or expressed dissent on the part of the 
owner sought to be oharged, his consent to the employment 
of the vessel, and his assent to the expenditures, if neeessary 
to the vessel in the due course of her employment, will be pre- 
sumed. But it may be shown that he lias actually parted 
with his interest, though still a registered owner, or that he 
bas committed the vessel to the exclusive care and control of 
the other owners, and thereby disentitled himself to share in 
her earnings, or bas expressly dissented from the employment 



ovit V. raosT. 7é7 

of the vessel, and communicated such dissent to the master 
or ship's husband; and in every Buch oase it seems that hs 
will not be liable, unless, indeed, by some previous act, he 
bas misled tbe party furnishing the necessaries into the belief 
that he was liable. 

The question is, was the master or part owner authorized 
by the défendants to make the contract for them ? Brodie v. 
Hoivard, 17 G. B. 109; Mitcheson v. Oliver, 5 E. & B. 419; 
Reeve v. Davis, 1 Adol. & Ellis, 315; Hackwood v. Lyall, 17 
C. B. 124; 1 Parsons, Sh. and Adm. 101; Abbott on Ship- 
ping, (llth Ed.) TJpon the same principle, if the ship is char- 
tered upon terms which give the charterer the entire control 
of the ship, he is regarded as owner pro hoc vice, and the gên- 
erai owner is not liable. Nor does the exemption of the owner, 
or part owner, in the above casés, dépend upon notice to the 
person supplying the necessaries or making the advances of 
the facts exempting him from liabUity. Same cases; also see 
Macy V. Wheeler, 30 N. Y. 231. Upon the principle of theso 
décisions, the executors of a deceased part owner, especially 
if they hâve done nothing to take the benefit of -the employ- 
ment of the vessel, nor given any authority to the master or 
ship's husband to act for them, cannot be charged for neces- 
saries supplied or money advanced after their testator's death, 
and in the course of a new adventure, for it cannot be pre- 
sumed as to them that they hâve, as executors, consented to 
the employment of the vessel, or the expenditure of the money, 
in prosecuting the voyage. As executors, to whoni falls the 
interest of their testator in the ship, they hâve no rightfu], 
authority to conduct a mercantile adventure for the purpose 
of making the property available or remunerative. Their 
power and duty is only to hold and sell and couvert the assets 
into money. Indeed, if they joined in the adventure, while 
they might make themselves individually responsible, they 
would hâve no power to charge the estate for any loss, nor 
would the assets in their hands be chargeable on account of 
the business. Lahouchere v. Tupper, 11 Mo. P. C. 221 ; Bacon 
V. Pomeroy, 104 Mass. 582; 3 Williams on Ex'rs, (6th Am. 
Ed.) 179, and notes. It follows that, as it would be 
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lanlawful and împroper, and a breach of trust, for executors 
to authorize the maater or ship's husband to act in such a 
matter for them, no presumption can arise that they hâve 
■done 80. In the case of Stedman v. Fiedler, 20 N. Y. 446, it 
was expressly so held by the New York court of appeals in 
respect to an adminiatrator. The décision is clearly in accord- 
ance with the authorities above cited, and no distinction can 
be made between executors and administrators, no express 
power under the will being shown to confer any unusual power 
on thèse défendants. 

Libel dismissed, with costs as to the défendants Sturges, 
Mitchell, and Davis, executors. 



ElCHAEDSON V. ShIP HavEB. 

[Circuit Court, S. B. Nm Ymrk. Beptember 28, 1880.) 

1. Appbal-^Bill of Exceptions. — Abill of exceptions, to présent for 
review, upon appeal to the. suprême court, the rulings of the circuit 
court, must be based on exceptions taken to such rulings at the time 
the rulings were made. 

S. Samb — Same— Practiob. — Where no exceptions are taken during the 
trial, the only paper Tchioh the judge can sign upon appeal is a rec- 
ord showing the proceedings which took place in court in the case at 
the trial prior to the décision of jt by the court, embodying the re- 
quests to flnd on both sides, and also the findings made and the wrlt- 
tea opinion of the court, and the exceptions tiled, showing the dates 
of the several proceedings. 

In Admiralty. 

Shipman, Barlow, Larocque â McFarland, for libellant, 

Blatchford, Seward, Grisœold é Da Costa, for claimant. 

Blatchford, C. J. In this case, a suit in admiralty in 
rem, tbere was a final decree by the district court in favor of 
the libellant. The claimint appealed to this court. The 
trial in this court took place in February, 1879. At the trial 
each party presented to the court requests to find certain 
facts and certain conclusions of law. In June, 1879, the court 
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filed eertain findings of fact and conclusions of law made 
by it.' On the twenty-second of July a final decree was filed, 
signed by the judge, dismissing the libel, with costs, and 
dated July 10, 1879. The libellant neither took nor filed any 
exceptions until July 17, 1880, when he filed a paper con- 
taining exceptions to refusais of the court to find certain mat- 
ters of fact which the libellant requested it to find, the excep- 
tions being made on the ground that the facts which the 
libellant so requested the court to find were clearly proved by 
the évidence, and not contradicted by any material évidence 
in the case, and that therefore the refiisal of the court to find 
the same was in each case an error in law, as a finding against 
évidence. The same paper contains an exception to a find- 
ing of fact -which the court made as unsupported by any évi- 
dence. The same paper contains exceptions to certain con- 
clusions of law found by the court. "With a view to using it 
on an appeal to the suprême court, the libellant now présents 
to the court, to be signed and filed, a paper calling itself a bill 
of exceptions, which represents thàt said< exceptions were filed 
before the final decree was made. , . 

The act of February 16, 1875, provides that the circuit 
court, "on deciding causes of admiralty and maritime juri's- 
diction on the instance side of the court, shall find thp facts 
and the conclusions of law upon which it çenders its judg- 
ments or decree and shall state the facts and conclusions of 
law separately," and that "the revaew of the judgments and 
decrees eniered upon such findings by the suprême court upon 
appeal shall be limited to a détermination of the questions of 
law arising upon the record, and to such rulings of the circuit 
court, excepted to at the time, as may be presented by a bill 
of exceptions prepared as in actions at law." Under this 
statute the suprême court can, on an appeal, détermine the 
questions of law arising upon the record. It can détermine 
the questions of law arising on the facts found by the circuit 
court. But a bill of exceptions to présent for review rulings 
of the circuit court must be based on exceptions taken to the 
rulings at the time the rulings are made. No other excep- 
tions can be embraced in a bill of exceptions. If no excep- 
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tions to rulings are taken before the decree îs entered, that is, 
during the trial, there can be no bill of exceptions. There- 
fore, in the présent case, there can be no bill of exceptions, and 
I must décline to sign one. The only paper I can sign is one 
amounting to a record, showing the proceedings which took 
place in court in the case at the trial, prior to the décision of 
it by the court, embodying the requests to find on both sides, 
and also the findings made and the written opinion of the 
court, and the exceptions filed showing the dates of the several 
proceedings. It must be left to the suprême court to say 
what, upon such record, wiU be the extent of its review in this 
case. I hâve changed the proposed bill of exceptions into 
Buch a record and bave signed it. 



BoLLiNS V. Steamer E. 0. Stanabd and others. 
(Diitriet Court, B. B. Mittovn. November 25, 1880.) 

1. Mahiners — Wages— Ratbs. — Where mariners are not engaged at a 
flxed rate, the courts will allow them the highest rates existlng at the 
time at the port of departure. 

In Admiralty. 

Drummond â Smith, for petitioner. 

R. H. Kern, for respondents. 

Treat, D. J. The demand of libellant, as mariner, is for 
the sum of $39, and respondent tendered $30.30. It seems 
that for a previous voyage it was agreed that libellant should 
receive five dollars more a month than roustabouts, and that he 
consequently was paid at the rate of $35 per month. On the 
foUowing voyage, which is that in question, roustabouts re- 
ceived per agreement $40 per month; and, therefore, libel- 
lant demanda at the rate of $45 per month, and shows, by 
satisfactory évidence, that the différence for classes of service 
mentioned is as charged. 

Mariners are wards of the court, and as such are to be pro- 
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tected, noi to the injury of respondents, but to secure them 
their just wages. It is very easy for officers of vessels to 
engage mariners at a fixed rate, and if they do not do ëo 
the courts must allow them the highest rates existing at the 
time at the port of departure. 

Under this rule libellant will take bis decree for $39, iater- 
est, and costs. 



Walsh V. The Btbam-Ship Lotiisiana. 
(District Court, S. D. New York. November 3, 1880.) 

1. Seaman — Wages — Dischabgb. — Where the offlcers 6î a vessel are en- 
titled to discharge a seaman at pleaaure, they are hound to be ready to pay 
his wages at the time of his discharge. 

Ths Schoonw David Faust, 1 Ben. 187. 

2. Same — Samb— Dbmand. — In suchcase ademand of theofflcerwho 
employed and discharged the seaman is snfflcieat. 

In Admiralty. 

J. A . Hyland, for libellants, 

J. E. Parsons, for claimants. 

Choate, D. j. This is a suit for wages, The libellant 
was hired to serve on board the steam-ship Louisiana as fire- 
man, at the rate of $40 a month. He served from August 
4, 1880, to August 24th, inclusive. On August 24th he was 
discharged, being told by the assistant engineer, by whom 
àlso he had beôn employed, that his services were no longer 
required. The next day, which was Tuesday, he went to the 
vessel and demanded his wages of the officer who discharged 
him, and was told by that olficer that he could not pay him; 
that Thursday was pay-day; that, if he wished to be paid 
sooner, he must go to the eaptain and get an order. This 
the libellant refused to do, and threatened to sue the vessel. 
Thereupon this suit was brought without further demand. 

There is no dispute about the amount of the libellant's 
wages. It does not appear in what service the steam ship 
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was running, but it is assumed by both counsel tliat the man- 
ner of the libellant's discharge, at the pleasure of his em- 
ployer, was légal, and there seems to hâve been no signing of 
articles. I shall, therefore, assume that the vessel had net 
been employed upon a foreign voyage, and that the case la 
not one oovered by the acts of Congress relating to the time 
and mannçr of paying the seamen. ïhe only point made for 
the claimants is that the libellant should not hâve costs, 
because be made no proper demand for bis wages before 
bringing his suit. I think, however, a case is not made out 
for refusing costs. If the agreement was such that the ofiS,- 
cers of the vessel were entitled to discharge the man at pleas- 
ure, they were bound to be ready to pay him at the time of 
his discharge. His wages were due at once and should hâve 
been paid witbout any delay. The Schooner David Faust, 1 
Ben. 187 ; Betts' Adm. Pr. 61. If any demand was neces- 
sary, it was enough to make a demand of the officer who dis- 
cbarged him and who had employed him. No case is cited 
in whieh costs, in a suit for wages, hâve been refused simply 
upon the ground that the suit was brought after the discharge 
of the seaman and witbout a demand. The cases cited by 
the claimant's counsel as authorities for refusing costs are 
cases in which the seamen, being entitled to a trifling sum 
for wages, brought suit, tacking on to their claim for wages, 
which they had not demanded, some exorbitant and unf ounded 
claim, on which they failed to recover. The Steam-boat Swal- 
low, 1 Ole. 11 ; The Ship Moslem, Id. 381. I see, therefore, 
no Bufficient reason for refusing costs. 

Decree for libellant for $25.27, with interest from August 
24, 1880, and costa. 
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PuTOAiir V. La Caisse Générale des Assurances Agricoles 
ET DES Assurances contre l'Incendrb. 

(Oireuit Court, N. D. New York. November 4, 1880.) 

1. Refbbee — FiNDETG OF Fact. — The flnding of a référée upon a ques- 
tion of fact will not be disturbed, except in a case where the flnding 
of a jury upon the same question would be disturbed. 

a. Insurance — Fraud— Evidence. — In order to establish Iraud In pre- 
seuting proofs and claim of loss, under a policy of Insurance, it must 
be shown not only that the goods were worth less than set forth, but 
that a fraudulent valuation was made of the same. 

3. Same— PoLioT — Agent— Waiter. — A policy duly signed and counter- 
signed was delivered to the agent of the assured by the local agent of 
an Insurance company. It provided by a printed provision that " if 
the assured shall hâve, or shall hereafter make, any other Insurance on 
the property hereby insured, or any part thereof , without the consent 
of the company written hereon, » * • this policy shall be void. " 
It also provided that it was a part of the contract " that any person 
Other than the assured who may hâve procured this Insurance to be 
taken by this company shall be deemed to be the agent of the assured 
named in this policy, and not of this company, under any circumstances 
whatever, or in any transaction relating to this Insurance." The policy 
also contained this clause in writing: ■' $3,000 other concurrent In- 
surance permitted.'' It was subsequently found by a référée that, at 
the time the policy was delivered, the agent of the company knew 
that the assured had other Insurance upon the property to the extent 
of $6,000. 

Hdd, under thèse circumstances, that a delivery of the policy was a 
waiver of the implied prohibition contained in the condition la said 
policy, permitting $3,000 additional insurance. 
Whited V. Germania Pire Ins. Go. 76 N. Y. 415, 

4 Same— Same— Naphtha.— A policy of insurance provided : " If in sald 
premises there be kept ***** petroleum, naphtha, gas- 
oline, benzine, benzole, or benzine varnish, or there be kept or used 
therein camphene, spirit gas, or any burning fluid, or any chemical 
oils, without written permission in ihis policy, then, and in every such 
case, this policy shall become void." 

Hdd, such provision did not forbid the use of naphtha upon the 
insured premises for the purposes of illumination. 

5. Same- Samk — " Burning Fluid."— Such policy also provided that 
"if, during this insurance, the above-mentioned premises shall be 
used for any trade, business, or vocation, or for storing, using or 
T.4,no.9— 48 
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vending thereîn any of the articles, goods, or merchandise denomi- 
nated hazardous or extra hazardous or specially hazardous, * * * 
printed on tlie back of this policy, ***** then and from 
thenceforth, so long as the same shall be so appropriated, applied, or 
nsed, this policy shall cease, and be of no force or eSect." 

Hdd, that " burning fluid " did not necessarily mean any fluid that 
would burn, when " burning fluid " was classed as " specially hazard- 
ous " under such provision. 

A Saub — Same— Naphtha. — HeZd, further, that the policy was only sus- 
pended under such clause while the forbidden use of naphtha contin- 
ued, and that it revived when such use ceased. 

7. Same — Same — Evidence. — Evidence of a conversation in relation to a 
surrendered policy of insurance is admissible in order to prove knowl- 
edge of an insurance company'g agent of other insurance upon the 
issue of a subséquent policy. 

&. Bame — Same— Same. — Evidence ia admissible to show that the assured 
did not read the policy at the time it was delivered to him, In order to 
prove that a mistake was made in the writing of the policy. 

Motion for a New Trial. 

Edward C. Bisley, for plaintiff, 

James B. Perkins, for défendants. 

BiiATOHFORD, C. J. 1. Tho défendants contend that the 
•évidence shows that the insured property was burned by 
the fraudulent practices of the assured. The question is one 
of fact. The référée bas found that the fire arose "from some 
cause unknown." His finding will not be disturbed except in 
a case where the finding of a jury on the same question would 
be disturbed. This is not such a case. On the contrary, on 
the évidence, a finding that the property was burned by the 
fraudulent practices of the assured would be set aside by the 
court. 

2. The défendants contend that the plaintiff, througb his 
authorized agent, was guilty of fraud in swearing to and pre- 
senting the proofs and claim that he did, in respect to the 
value of thé goods burned. The évidence does not establish 
that the plaintiff knew that the goods were worth less than 
the value of them stated in the proofs of loss. 

The référée has found, in the first case, that the value of 
the goods at the time of the fire was "upwards of $12,000," 
and, in the second case, that their value at that time was 
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"$12,000." It must be established, not only that the goods 
were worth less than the plaintiff set forth, but that the plain- 
tiff made a fraudulent valuation of them. The évidence is 
not BufiScient to establish either of thèse facts. 

3. The défendant, in the first case, contends that its policy 
was void when issued. It containa. a printed provision that 
"if the assured shall hâve, or shall hereafter make, any other 
insurance on the property héreby insured, or any part thereof, 
■without the consent of the eompany written hereon, • • * 
this policy shall be void." The policy contains this clause in 
writing: "$3,000 other concurrent insurance permitted." 
When the policy was issued there was $6,000 other insurance 
on the property, which continued in force until the fire. The 
application for the policy in suit was made to an agent of the 
Company in Utica, N. Y., the eompany being established in 
Boston, Mass. The policy was signed by the officers in Bos- 
ton, and was countersigned by the agent in Utica, and was 
delivered in Utica by him to the agent of the assured. 

The policy contains this attestation clause: "In witness 
whereof , the Commonwealth Insurance Company bave caused 
thèse présents to be signed by their président, and attested by 
their secretary, in the city of Boston. But this policy shall 
not be valid unless countersigned by the duly authorized 
agent of said Commonwealth Insurance Company." Below 
that are thèse words: "Countersigned at Utica, this sixteenth 
day of October, 1877. J. Carr & Son, agents." The policy 
contains this provision: "11. It is a part of this contract 
that any person other than the assured, who may bave pro- 
cured this insurance to be taken by this eompany, shall be 
deemed to be the agent of the assured named in this policy 
and not of this eompany, under any circumstances whatever, 
or in any transaction relating to this insurance." The plain- 
tifî claims that the évidence shows that the policy was is- 
sued and delivered by J. Carr & Son, with full knowledge 
that there was already $6,000 other insurance on the goods; 
that the issuing and delivery of the policy with suoh knowl- 
edge was ■ a waiver of any prohibition against more than 
§3,000 other insurance; and that J. Carr & Son had author- 
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ity, as ïbe agent of the company, to make such waîver, not- 
■withstanding the eleventh clause. The reîeree bas found as a 
fact that, at the time the policy was delivered to the plaintiff 
by the defendant'a agent, the fact that the plaintiff had other 
insuranee on the merchandise to the extent of $6,000 waa 
known to the agent of the défendant. He has found, as a 
conclusion of law, that the delivery of the policy "by the de- 
fendant to the plaintiff, with the knowledge of $6,000 of exiat- 
ing insuranee upon said stock of merchandise, was a waiver 
of the implied prohibition contained in the condition in said 
policy, permitting $3,000 additional insuranee." The de- 
fendant excepted to the finding of fact "that, at the time of 
the delivery of its policy, the fact that there was $6,000 other 
insuranee on the property insured was known to its agent;" 
and to the conclusion of law "that the delivery of its policy 
was a waiver of the prohibition contained in the condition in 
eaid policy permitting |8,000 additional insuirànce." 

The défendant contends that thé finding that the agent 
knew of $6,000 other insuranee was not warrànted by the 
évidence. The plaintiff 's agent, A. S. Putnam, who applied 
for the insuranee, says that at the time he did so he told the 
defendant'a agent,Garr, that the plaintiff already had $6,000 
insuranee, and wanted f 2,000 more, Two polieies, of $3,000 
each, were then issued by Carr & Son to the plaintiff on thèse 
goods ; one by the défendant and the other by a Pennsylvania 
Company, each dated October 16, 1877. A month or less 
after that the two polieies of $1,000 each were given up by 
the plaintiff to Carr & Son, and the policy in suit was issued 
in their place, bearing the same date and running for the 
same time from October 16, 1877. The $1,000 policy issued 
by the défendant, and so given up, contained the words, 
"$3,000 other concurrent insuranee permitted." It also con- 
tained the same clauses as to the policy becoming void, and 
as to agency and as to countersigning, as the $2,000 policy 
afterwards did, and it was countersigned "J, Carr & Son, 
agents, October 16, 1877, at Utica." Carr testifies that when 
the original application was made, which resulted in the two 
$1,000 poliuiea "nothing particular was said," except that A. 
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S. Putnam gave an orcler for $2,000 insurance on tlie goods. 
Carr says that he issued the two policies for $1,000 each, and 
delivered them to Putnam. He adds : "I don't remember any- 
thing being said as to the amount of other insurance at that 
time." Carr further says that \vhen the policy in suit was 
issued he asked Putnam "how much other insurance he had; he 
said $2,000 with one agent named Symonds, and $1,000 with 
Hoyt & Butler, and I wrcte the policy aocordingly, " The fact 
■was that there was one poliey of $1,000 with Hoyt & Butler 
and two policies of $2,500 each with Symonds, and that Carr, 
instead of writing the $3,000 in the $2,000 policy for the first 
time, had written it before in the $1,000 poliey. Carr further 
says : "I consented to the amount of insurance. He did not 
at that time, or at any other time, inform me that he had 
$6,000 insurance; nothing of the kind was said. I did not 
say, on his telling me that he had $6,000 insurance, that I 
would give him $2,000 more; nothing of the kind. What I 
hâve testified to is ail that was said." "I did not know that 
Putnam had $6,000 other insurance. I first knew that fact 
after the fire." On his cross-examination Carr says : "When 
thèse first two policies were issued I do not remember cer- 
tainly whether anything was said as to the amount of the 
insurance. Mr. Putnam did not say in the second conversa^ 
tion that he had one policy with Hoyt & Butler and two with 
Symonds; no such thing. He said he had $2,000 with Mr. 
Symonds. This was previous to the second policy having 
been delivered." In rebuttal Putnam says: "I did not say 
to Mr. Carr, at the time the two policies were surrendered and 
the one in suit given, that I had $1,000 with Hoyt & Butler 
and $2,000 with Symonds; did not say that at any time." 

It is a well-settled rule that the report of a référée as to 
the facts is, like the verdict of a jury, conclusive, as a gên- 
erai rule, in a case of conflict of évidence, and is, like such 
verdict, to be set aside only where the finding of fact ia 
clearly against the weight of évidence. There is hère one 
witness un each side. The burden is on the défendant to set 
aside the finding of the référée. The référée had the wit- 
nesses before him. On the part of the défendant it is urged 
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that the fact tliat Carr wrote $3,000 is évidence that he eo 
understood it; that he had no motive, if he knew it was 
$6,000, to put in $3,000; and that Putnam may hâve had 
the motive to say $3,000 in the fear that he would not be 
ahle to get $2,000 more, if it were known there was $6,000 
already. On the part of the plaintiff it is urged (which is 
the fact) that the plaintiff had permission in the three poli- 
cies, amounting to $6,000, to insure $19,000 more in other 
companies, and could bave had no motive to conceal the 
$6,000. A. S. Putnam testilies that he did not read the first 
two policies when they were delivered to him, and did not 
examine the policy in suit when it was delivered to him, and 
that he first noticed the provision as to other insurance when 
the policy in suit was being used after the fire to make proofs 
of loss. On the whole évidence the case is not one for dis- 
turbing the finding of the référée that the fact of the exist- 
ence of $6,000 other insurance was known to the agent of 
the défendant when he delivered the policy in suit to the 
plaintiff. This fact being so, it must be held that the con- 
clusion of law thereon by the référée was correct. 

The case of Wkited v. Gcrmania Fire Ins. Co. 76 F. Y. 415, 
Jecided in March, 1879, is a direct authority in point. The 
policy there contained provisions that if the property should 
be sold, or if the interest of the assured should not be truly 
fitated, the policy should beoome void ; that any less than a 
distinct spécifie agreement, indorsed on the policy, should not 
be construed as a waiver of any condition therein; and "that 
any person other than the assured, who may hâve procured 
the insurance to be taken, shall be deemed to be the agent of 
the assured, and not of the company, under any circum- 
stances whatever, or in any transaction relating to this insur- 
ance." The policy was issued in 1869, signed by the officers 
of the company, and , countersigned "0. J. Harmon, agent," 
and was for one year. In 1870 it was renewed for one year, 
the renewal certificate being signed by the officers, and con- 
taining the words "not valid unless countersigned by the 
duly authorized agent of the company at Oswego," and being 
countersigned there "0. J. Harmon, agent." Like proceed- 
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ings took place on a renewal in 1871 for one year. During 
ihat year the plaintiff conveyed the premises, and took a 
mortgage on them. Before the year expired he applied to 
Harmon for a renewal, and then told Harmon, "the person 
who had, as agent, as defendant's agent, countersigned the 
policy and the two renewal certificates," that the premises had 
heen sold, and to whom, and showed him the mortgage, and 
paid the premium. Harmon said to the plaintiff that he 
would "make it ail right," and gave him a renewal certificate 
fiigned and countersigned like the former onea. Harmon waa 
the duly authorized agent of the company at Oswego, and did 
ail of the business of it there except settling losses. In the 
présent case, Carr says : "I received applications for policies, 
and had authority to write and issue policies, without writing 
to the company." 

In the Whited Case the interest plaintiff had in the premises 
as a mortgagee was not stated in the policy or in the renewal 
«ertificates. The défendant contended that the policy was 
void. The plaintiff contended that there had been a waiver 
of the requirement that the change of interest of the plain- 
tiff should be indorsed on the policy. The défendant replied 
that Harmon could not bind the défendant by any such " 
waiver. The court say: "Upon the facts in the case, as set- 
tled by the verdict, there was a paroi waiver of the conditions 
rested upon by the défendant, and a paroi consent to keep on 
foot the insurance of the plaintiff, in bis new status of mort- 
gagee, if Harmon was the agent of the défendant in thedeal- 
ing for the last renewal, and not the agent of the plaintiff. 
Fish V. Cottenet, 44 N. Y. 538 ; Shearman v. Niagara Fire Ins. 
Co. 46 N. Y. 526; Pechner v. Phœnix Ins. Co. 65 N. Y. 195; 
Van Schoick v. Niagara Fire Ins. Co. 68 N. Y. 434; Bidioell 
V. N. West. Ins. Co. 24 N. Y. 302." Then, referring to the 
clause respecting agency, the court say : 

"That clause we hâve held to be forceful in Rolirback v. Ger- 
mania Fire Ins. Co. 62 N. Y. 47, and Alexander v. Same, 66 N. 
Y. 464. We hâve not held it so, as yet, f urther than the scope 
of the facts in those cases. The case in 66 N. Y. hangs upon 
the case in 62 N. Y. In the latter case it was held that, aa the. 
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ineured had contracted that the person who procured the insur- 
ances hould be deemed his agent, he must abide by his agree- 
ment; and that though, through fault Oi* mistake, that person 
had, in the application for a policy, misstated to the company 
the déclarations of the assured, whereby there had been brought 
an untrue représentation, yet that, as he had been agreed 
upon as the agent of the insured, the insured must suffer for 
the error or the wrong. That case dealt with matters before 
the issuing of the policy. It is so that the clause in the pol- 
icy is broad, and takes into the fold of its wording any cir- 
cumstances whatever, and any transaction relating to the 
insurance. In its verbal scope it bas to do with acts, as well 
after as before and at the time of the giving ont of the pol- 
icy. But, if the insured is to be now bound as having thus 
contracted, there must be mutuality in the contraet. No maa 
can serve two masters. If the procurer of the insurance is 
to be deemed the agent of the insured, and Harmon is to 
be deemed such procurer, he may not be taken into the serv- 
ice of the insurer as its agent also; or, if he is feo taken, 
the insurer must be bound by his acts and words when he 
stands in its place, and moves and speaks as one having 
authority from it; and, pro hac vice at least, he does, then, 
rightfuUy put off his agency for the insured, and put on 
that for the insurer. 

"Hence it was that in Sprague v. HoUand Purchase Ins. Co. 
69 N. Y. 128, we held that the same clause, in the policy 
there put out by that défendant, did not make the insured 
the principal. * • * In the case in hand the défendant 
has declared, over the hands of its président and secretary, 
that a renewal certificate from it will not be valid unless 
countersigned by the duly-authorized agent of the company 
at Oswego, New York. It had before sent two such certifi- 
cates to Harmon, which he had countersigned as such agent 
and delivered to the plaintiff. The plaintiff had paid to him 
the premium for those renewals, and he had sent them to 
the défendant. The défendant treated thèse two certificates 
as valid, because countersigned by Harmon. Thereby it 
asserted that Harmon was its duly-authorized agent. It held 
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bim up to thé plaintiff as such. It knew, tiben, that tliose 
certiiicates had been put ont and taken as valid ; and it must 
hâve known that it was so because Harmon thought, and the 
plaintiff thought, — and that both had reason.from the conduct 
of the défendant, to think, — that Harmon was the duly- 
authorized agent of the défendant. It is toc late, after let- 
ting those two go ont as valid, and the third like certificate 
bas been issued and premium paid, for it to say that Har- 
mon is not the agent of the défendant therein, and that he is 
the agent of the plaintiff. The défendant must hâve some 
living, sentient touch of tjiose doing business with it ; and 
when it reposes confidence in the acts therein, and gives him 
discretionary power to bind and loose, it ia ,idle to say that he 
is not its agent thereto. The law is too severe to brook such 
. an absurdity ; nor will it hold the plaintiff so strictly to the 
contract he made, as to permit the défendant to ignore it 
and take his agent as its agent, and yet make him suffer for 
ail the shortcomings of that person -while acting between 
them, and while under authority from the défendant to act 
for it. Should it be granted that Harmon was the agent of 
the plaintiff, even then cornes in the rule that one employing 
the agent of another eannot take advantage from the acts 
and omissions of that agent to the harm of its principal. It 
is a rule that if one principal to a contract deal surreptitiously 
with the agent of the principal, it is a fraud upon the other 
principal. The def rauded one, if he comes in time, is entitled, 
at his option, to hâve the contract rescinded; or, if he elects 
not to hâve it rescinded, to hâve such other adéquate relief 
as the court may think right to give him. P. é S. P. Tel. Co. 
V. Ind. Ruh., Gut. Pereh. é Tel. W. Co. 10 Ch. Appeal 
Cases, 526. The principle should be applied, in the case in 
hand, to the aid of Whited. The case, then, is that of the 
holder of a policy asking for a renewal of it, and maldng 
known to the agent of the insurer the facts which hâve made 
or will make a breach of some of the conditions in it, and 
thereupon receiving from that agent a written renewal certifi. 
cate, after payment and reeeipt of the premium, and having 
from him a promise that he would < make it ail right.' The 
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powers of the agent were sucla as that the transaction with 
him was the same as if done wiih the défendant ; it is bound 
as fuUy as if it were so. There was thus a perfect waiver of 
those conditions of the policy, and it remained a valid con- 
tract for another term, When the loss insured against hap- 
pened, the défendant became liable to pay, and has shown no 
real defence against the action." 

The case of Whited was decided with the concurrence of ail 
the judges of the court of appeals. The présent case cannot 
be distinguished from it. The fact that in the Whited Case 
Harmon said that he "would mak^ it ail right" does not make 
thia case any weaker than that one. The delivery of the pol- 
icy by Carr to the plaintiff as a valid contract of insuranoe 
was an act of Carr, as the agent of the défendant, asserting 
such validity, and asserting, in effect, that the policy was. 
issued in view of the statement of A. S. Putnam that there 
was $6,000 other insurance, and that any statement of a dif- 
férent amount of other insurance, in the policy, was a mis- 
take, and not in accordance with the fact, as known to both 
parties, and that any provision in that policy making it void 
because the $6,000 was not written on it was then and there 
waived. Carr had authority to issue policies without writing 
to the défendant, and must be held to hâve been the agent of 
the défendant in receiving the information as to the $6,000 
other insurance, and in making the waiver which on the facts 
was made. 

No distinction can be drawn between this case and a case 
where, under like ciroumstances, a party might hâve stated 
to the agent correctly the amount of other insurance, and yet 
nothing was said in the policy as to how much other insur- 
rance was permitted. In the Whited Case there was, it is 
true, an entire absence from the policy of any statement of 
the change of interest, while hère there is a statement per- 
mitting $3,000 other insurance. But the absence of the 
statement of the true other insurance is no différent from the 
absence of the statement of the true interest of the insured, 
although some sum be named in the policy for other insur- 
ance. Nor does it make a distinction that the other insur- 
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ance existed at the time, and was not put on after the policy 
■was isaued. In the Whited Case the change of ownership 
recurred before the last renewal. The Whited Case is the 
most récent décision on the subject in the highest court of 
New York. It was- the unanimous décision of the seven 
judges, in view of ail former décisions. Begarding it as 
a Sound exposition of the law, and as applicable to this case, 
I must foUow it. 

4. The défendant, in the second case, contends that its pol- 
icy was avoided "by the use of naphtba and gasoline." The 
policy contains thèse provisions : "If, in said premises, there 
be kept gunpowder, fire-works, nitro-glycerine, phosphorus, 
ealtpeter, nitrate of soda, petroleum, naphtha, gasoline, ben- 
zine, benzole, or benzine varnish, or there be kept or used 
therein, camphene, spirit gas, or any burning fluid, or any 
chemical oils, without written permission in this policy, then 
and in every such case this policy shall become void. (4.) 
If, during this Insurance, the above-mentioned premises shall 
be used for any trade, business, or vocatiori, or for storing, 
using, or vending therein any of the articles, goods, or mer- 
chandise denominated bazardons, or extra hazardous, or spe- 
cially hazardous, in the class of hazards adopted by the New 
York board of fire underwriters, and printed on the back of 
this policy, * • * then and from thenceforth, so long as 
the same shall be so appropriated, applied, or used, this pol- 
icy shall cease, and be of no force or efifect." 

On the back of the policy is a list of articles under the 
head of "Classes of Hazards," the word "spécial" meaning 
"specially hazardous." The following are marked "spécial:" 
"Oil, petroleum, and products, other than specified;" "naph- 
tha, benzine, andbenzolé;" "gunpowder;" "fire-works;" phos- 
phorus;" "saltpeter;" "nitrate of soda, when stored with 
other merchandise ; " "camphene, stocks of;" "spirit gas, 
making or selling, or use of;" "burning fluid, stocks of," The 
following is on the back of the policy : "The use of kérosène 
oil permitted, on condition that the same be drawn and the 
lamps be trimmed and fiUed by daylight only, provided the 
quality is of the standard required by the laws of the state in 
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whicb this poliey is issued, but in no case below the United 
States standard of 110 Fahrenheit." The référée fouiid that 
during the occupation of the store by the plaintiff he used 
kérosène and naphtha for the purpose of lighting the same, 
usingnaphtha for the first week he was there and kérosène for 
the remainder of the time; that naphtha was also used in said 
store by a stranger named. Sayles, on two occasions, to show 
ofï a naphtha-burning stove, for the sale of which he had an 
agency ; that there was no naphtha on the premises at the time 
of the fire, neither was there any kérosène on the premises at 
that time, except a small quantity — a gallon or two — kept for 
the purpose of replenishing the lamps used to light the store. 
As conclusions of law on this subjsct the référée found: 
"(2) The use of naptha or gasoline and kérosène on the prem- 
ises in question, in the manner herein before desoribed, was 
not a violation of any of the conditions of said policy. The 
use of kérosène, if of a certain quality, is expressly permitted. 
There is nothing in the case to show that the kérosène was 
not of the quality allowed. The clause under which it is 
claimed the articles were prohibited is as follows : ' If, in said 
premises, there be kept • * * petroleum, naphtha, gas- 
oline, benzine, benzole, or benzine varnish, or there be kept 
or used therein camphene, spirit gas, or any buruiug Huid, or 
any chemical oils.' The said articles were not kept on the 
premises, within the true intent and meaning of the first part 
of said clause, as the term 'kept' is clearly employed in con- 
tradistinction to the term 'used,' in the conclnding portion of 
the clause, and evidently means the keeping of euch articles 
as objects of merchandise or manufacture. It is quite obvious 
that the last part of the clause, in speaking of ' camphene, spirit 
gas, or any burning fluid,' does not refer to the products of 
rock or minerai oil, fluch as naphtha, kérosène, etc. The 
terms, 'camphene,' 'spirit gas,' and 'burning fluid,' are well 
known to commerce and chemistry, and hâve a well-under- 
Btood meaning. Thus, 'camphene' is turpentine purified by 
repeated distillation; 'burning fluid' is a mixture of camphene 
and alcohol; and 'spirit gas' is a mixture of the same in- 
grédients in différent proportions. This clause should be 



PCTNAM V. COMMONWEALTH INS. CO. 76.8 

construe3, not only from the actual signification of the words 
used, but the évident intent of the whole sentence, according 
to the maxim, 'noscitur a sociis.' The character of the pro- 
hibition, as to rock oils and their products, is clearly intended 
to be provided for in the first part of the sentence, and other 
volatile oils and substances in the last part; and it is absurd 
to say that the contracting parties intended to repeat in' the 
same sentence a prohibition which had been clearly and care- 
fuDy expressed before. Even if this were not so, it would 
seem that, under subdivision 4 of this policy, it is very doubt- 
ful whether there would ensue a forfeiture unless the loss 
occurred during the actual use of the article prohibited upon 
ïhe premises in question. That clause simply provides for a 
suspension of the liability of the company while a prohibited 
article is being used in the premises, and if its use ceases the 
policy would seem to revive by the force of the agreement 
itself.» 

The défendant excepted to the finding of, fact "that there 
vas no naphtha or kérosène oil on the premises at the time of 
the fire, except a small quantity of kérosène;" and to the 
second conclusion of law "that the use of naphtha or gasoline 
on the premises, in the manner described, was not a vio- 
lation of any of the conditions of its policy ; that the articles 
ivere not kept on the premises within the meaning and intent 
of the condition of its policy; that the term 'any burning 
fluid,' used in its policy, does not refer to naphtha;" and, 
gênerally, "to the whole of the second conclusion of law, and 
each part thereof." The exception as to the ûnding of fact 
in respect to naphtha and kérosène oilisnot insisted on. The 
référée does not find, as a fact, that any kérosène or naphtha 
was ever kept on the premises, other than such keeping aa 
is necessarily involved in the facts found — that kérosène and 
naphtha were used, as found, to light the store, and that naph- 
tha was twice used in the store to show ofif a naphtha-burning 
stove. There is no exception by the défendant to a failure to 
find any other keeping or any other use of kérosène or naphtha. 
The question is whether the use in fact found avoided the 
policy, The policy permits the use of kérosène oil of a cer- 
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tain quality and on a specified condition. It îb not found 
that this permission was departed from. As tonaphtha, the 
prohibition is against keeping naphtha, by name. Other dan- 
gerous articles are classed with naphtha, and forbidden to be 
"kept." Then there is a prohibition against keeping or using 
certain other articles. Presumably, naphtha, being forbidden 
to be kept by name, in thô first description, was not intended 
to be included among the articles forbidden to be kept, in 
the second description; and, not being included among the 
articles in the second description, is not forbidden to be used, 
if the use does not involve the keeping within the meaning of 
the word "kept" in the first description. The use of the kér- 
osène or the naphtha to light the store, or its présence or burn- 
ing in lamps therein used for lighting the store, cannot be 
considered as a keeping of the naphtha in the store in the 
sensé of the word "kept" in the first description. No other 
keeping is found. Neither naphtha nor kérosène is camphene 
or spirit gas or a chemical oi], or within the expression "any 
burning fluid." 

"Burning fluid, stocks of," is indorsed on the policy as 
specially hazardous, It does not mean any fluid which will 
burn, but it means a recognized article known as "burning 
fluid," and a différent article from naphtha or kérosène. Nor 
does the word "any" change the meaning. There may be sev- 
eral articles, each known as "burning fluid" or "a burning fluid," 
and each not naphtha or kérosène so as to make it proper to 
say "any burning fluid." Naphtha being specified in the first 
description it should hâve been shown that it was known as 
"burning fluid" in order to bring it within the second descrip- 
tion. Kérosène being allowed to be used, the same thing 
should hâve been shown and found as to the particular kér- 
osène used there. Further, the whole policy must be con. 
strued together. Although naphtha was indorsed as specially 
hazardous, and was used, and so was within clause 4, its use 
both for lighting the store and for showing off the stove had 
ceased before the fire occurred, and there was no naphtha on 
the premises at the time of the fire. By clause é the policy 
was to be of no force so long as the forbidden use continued. 
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but only so long. Such is the meaning of clause 4. The 
policy is Buspended only while the forbidden use continues, 
and revives when it ceases. In this view, and to give proper 
and harmonious effect to ail the clauses of the policy on the 
subject, the clause in regard to keeping and using the enu- 
merated articles should be construed as affecting the policy 
only BO long as the articles are kept or used. 

6. A. S. Putnam, the plaintiff's agent, was asked on his 
direct examination as to what was said between him and 
Carr, the defendant's agent, as to the ar junt of insurance 
A. S. Putnam wished on the property at the time he applied 
for insurance, when the two $1,000 policies were issued to 
him by Carr. The question was objected to by the défendant 
on the ground that the conversation was in référence to a 
Burrendered policy, not the policy in suit, and was therefore 
immaterial. The question was allowed and answered. The 
évidence was compétent. It tended to show the knowledge 
professed by Carr as to the prier amount of insurance on the 
goods in question, and to prove the defence which is held good. 

A. S. Putnam was allowed to give évidence, under the 
defendant's objection, showing that he did not read the two 
$1,000 policies when they were delivered to him; that he 
did not examine the policy in suit when it was delivered 
to him; and that he first noticed the provision as to other 
insurance, in the policy in suit, after the fire. This évidence 
was compétent, as, if he did not read and know the contents 
of the defendant's $1,000 policy and $2,000 policyin respect 
to other insurance, his prier communication of the amount of 
other insurance to Carr was left to operate in fuU force. The 
natural inference that he would hâve read the policies and 
thus Hâve seen the mistake was negatived, and it was proper 
thus to négative it. 

The contents of the Hoyt & Butler policy were properly 
excluded. No other exceptions in regard to évidence seems 
to be insisted on by the défendant. 

The motion for a new trial is denied in each case, and 
judgment is ordered in each case on the report of the référée, 
with costs. 
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Miller v. Union Pac. Ey. Co. 

{Oireuît Court, D. Colorado. November 20, 1880.) 

1. Pleading — Nbgligbncb— CoNTRiBUTOKY NegiiIgbkce. — The plain- 
ti£E, an employé of the défendant raiiroad, brought an action against 
the Company for injuries sustained while riding down a steep grade 
In what he called in his pétition a " push-oar or hand-car." MAd, 
that the pétition was defective for uncertamty — {1) In that It did not 
describe the car with greater particularity ; (2) in that it did not state 
■whether the car was with or without hrakes ; (3) in that it did not 
Btate that cars such as the one plaiutiS was riding in when injured 
are usually supplied with brakes. 

For thèse reasons a demurrer to the pétition was sustained, but 
leave was given to amend. 

Demurrer. 

Qco. H. Grey and T. A. Green, for plaîntiff. 

H. M. d Wiïlard Teller, for défendant. 

McCraey, C. J. This is a case in which the plaîntiff sues 
to recover damages for an injury received while riding on 
what he calls in his pétition a "push-car or hand-car." It 
is alleged that he was employed as a carpenter for the défend- 
ant Company, and was furnished with a car to carry his tools 
and transport himself f rom the station on the main line along 
a side-track or branch roadto a ooal station; that he went up 
on this car. It is not stated in the pétition whether he pushed 
*t up, or whether he rode upon it and somebody else pushed 
it ; but it is alleged that when he came to return he and several 
others got aboard the car and started down the track, which 
was of a very steep grade, and the car got beyond their con- 
trol, having no means of retarding its movement, and in jump- 
ing out of it hewas injured. 

The demurer to the pétition is upon the ground that plain- 
tiff's statement of the case in the pleadings shows that he was 
guilty of contributory négligence. In the courts of the United 
States, at least, and I think in most if not ail the states, the 
defence of contributory négligence is a good defence in a casa 
of this kind. 

In the first place, this pétition is defective for nncertaînty. 



MILLES ». U. P. ET. 00. 769 

It says that îi was "a hand or push car." It is nécessary 
that the plaintiff should describe the car with more particu- 
larity than that, because a hand-car may be one thing and a 
push-car quite another, and it ia impossible to détermine the 
question of contributory négligence without knowing Bome- 
thing about the character and construction of the car ; because, 
of course, it is a very material question whether there was any 
apparatus on the car itself whioh could be used by persons 
riding upon it to stop it, or to retard its movement. If it was 
what is known as a push-car, and if those cars are used ordi- 
narily merely for carrying something, being propelled by some 
one walking by them and pushing, and if it had no brakes or 
apparatus for stopping or retarding its movements, then it 
was négligence to get aboard of it and start down grade with- 
out any means of controlling it. I say, then, in "the first 
place, the pétition ought to describe the car. To say it was a 
hand or push car is not enough. 

In the second place, if the car on which plaintiff was riding 
when injured was known as a push-car, and had no brakes or 
apparatus for controlling its movements, and if the plaintiff, 
knowing this, got on the car and rode down the grade, this was 
négligence, and the plaintiff cannot recover. The pétition 
does not show very clearly, to say the least, whether the car 
was without brakes or not. But I apprehend, from what coun- 
sel hâve said, that it had no brakes. 

Another proposition is this : In order to recover, plaintiff 
must allège that cars such as the one he was riding in when 
injured are usually supplied with brakes. Of course he can- 
not recover unless it appears that he went aboard of this car 
Bupposing that there was some mode or way by which per- 
sons, when traveling on it or riding in it, could retard its 
movement or stop it. If he knew from havihg ridden up in 
the car, or having seen others push it as he came up the 
track, that it could be controlled only by walking along by it 
and holding it back, and, knowing that, he got into it with a 
number of other people to ride on a down grade, he took bis 
chances. It was a clear case of contributory négligence. 

v.4,no.9— 49 
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The demurrer fOr thèse reasons is suatained. If the coun- 
eel for plaintiff thinks that in the view of the court he can 
make a case, he may amend. 



Bbown, Adm'r, etc., v. Chbsapbakb & Ohio Canal Co. 

(Oireuit Oowt, D. Moâ-yland. October 8, 1880.)' 

L SciBB Facias— JuDGMEMT — RsoiTAii. — A writ of idre fadas, in recit- 
ing a judgment on a prior scirefaciaa, need not recite the amount for 
wliich sucli judgment was obtained. 

2. 8ame— Same — Same. — Such récital is in no respect uncertain, informai, 

or insufflcient, when the writ recites the judgment on the prior scire 
faeias, as it would be set out in full and formai record of that judg- 
ment. 

3. Bamb— Admikisteator — Maktland. — A writ of scire faeias issued by 

order of an administrator upon the death of a plaintiiï will not be 
questioned under the practice of the state of Maryland, although such 
administrator has been properly made a party to the cause, and could 
hâve at once issued exécution on the judgment. 

Demurrer to Scire Faeias and Motion to Quash. 

Brown é Brune, for plaintiff. 

Attorney General Gannn, for défendant. 

Bond and Moreis, JJ. A judgment was recovered in 
this court by Charles Macalester against the Chesapeake & 
Ohio Canal Company, at the November term, 1854, for 
$5,471.37, and $33.60 oosts. A scire faeias was issued on 
that judgment, and on April 4, 1867, judgment of fiât 
was awarded. On April 1, 1879, Arthur George Brown filed 
a suggestion of the death of the plaintiff, Macalester, and 
alleged that he had been duly appointed his administrator 
d. h. n. c. t. a., and the court thereupon ordered that he be 
admitted as party plaintiff, and hâve leave to proceed in the 
case. On that same day, April 1, 1879, by order of said 
Brown, a writ of scire faeias was issued. The défendant waa 
Bummoned, has appeared by counsel, and has demurred to 
the writ of scire faeias, and has also moved to quash. 
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Section 914 of the Eevisecl Statutes of the United Stateg 
)rovides that the practice, pleadings, and forms and modes 
of prdceedingB in causes in the circuit courts of the United 
ytates, such as the présent one, shall conform to the practice, 
pleadings, and forms and modes of proceeding existing in 
likd causes in the state courts, so that the questions raised in 
the présent case are to be determined by the practice and 
lawB which wonld govern in the state courts of Maryland. 

One of the grounds of the demurrer and motion to quash 
ÎB that the writ of sci. fa., in reciting the judgment on the 
first sci. fa. at the April term, 1867, does not show by proper 
récitals for what amount judgment was then obtained. Th« 
présent writ, after reciting that by the original judgment the 
said Macalester had recovered the sum of |5,471.37 for hig 
damages, and $33.60 for his costs and charges, proceeds: 
"And, whereas, also at a circuit court of the United States, 
etc., etc., held, etc., etc., on the first Monday of April, 1867, 
it was considered that the said Charles Macalester hâve his 
exécution against the Chesapeake & Ohio Canal Company, for 
as well ihe damages, costs, and charges aforesaid, as also for 
the sum of $33.40 for his costs and charges by him sustained 
by delay of the exécution of the judgment aforesaid, as by 
the record thereof in the said court remaining manifestly 
appears." 

It is to this récital that the objection is addressed. This 
récital is in the form always, so far as we are advised, used 
in similar writs in Maryland. It is the form prescribed in 
Harris' entries, and it seems tb us to be entirely proper. The 
judgment on a sci. fa. to revive a judgment is not for a cer- 
tain sum of money then ascertained and entered up, but, 
although for some purposes it is called a new judgment, it is 
simply a judgment that the plaintiff hâve exécution against 
the défendant for the amount of the original judgment and 
costs, and the additional costs then by the court adjudged. 

The vrrit in this caee recites the judgment on the prier sci. 
fa. exactly as it would be set out in full and formai record of 
that judgment, (2 Harris' Entries, 140,) and we cannot see 
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tliat tlia récital is in any respect uncertain, informai, or însuf- 
ficient. 

Another ground of the demurrer and motion to quash is 
that the writ oi sci. fa. was unuecessary, because the said 
Brown, administrator, had been by order of the court admitted 
as party plaintiff, and might at once, without a sel. fa., hâve 
had exécution; it having been provided by the act of assembly 
of Maryland, known as the act of 1874, c. 320, that an exé- 
cution or attachment on any judgment might be issued at any 
time within 12 yeara from its date, when there had been no 
"discharge" of parties to said judgment by death or marriage. 

Prior to the act of assembly of Maryland, of 1862, c. 262, 
§ 16, a scire fadas was necessary whenever a new party was 
to be benefited or charged before exécution could enure on a 
judgment. Trail v. Snouffer, 6 Md. 308. To facilitate the 
issuing of exécutions in cases where there had been i change 
of plaintiff, the act of 1862 enacted that, in case of the death 
or mirriage of any plaintiff, the executor, administrator, or 
other person who should be entitled to such judgment, should, 
on application to the court, be made parties to the same, and 
hâve such attachment or other exécution as if no such death 
or marriage had taken place. This act, while it remained in 
force, rendered it unnecessary to hâve a writ of scire fadas 
upon the death of a plaintiff, but it was not in force when 
the writ in the présent case was issued. It was repealed by 
the act of 1874, c. 320, which enacted in its stead that exé- 
cutions or attachments might issue on any judgment at any 
time within twelve years from the.date of such judgment, when 
there had been no "discharge" of parties to such judgment by 
death or marriage, omitting entirely the provision for sum- 
mary method of making new parties plaintifs which had for 
the first time been provided by the act of 1862. 

Prior to 1862 the law of Maryland on this subject allowed 
exécutions to issue at any time within three years from the 
date of the judgment, where there had been no "change" of par- 
ties by death or marriage; and the act of 1874 uses precisely 
the earae language, except that the period is twelve yeara 
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, inetead of three, and the word "discharge" of parties is used 
instead of "change." Under the old law it wàs always held 
necessary to hâve a scire facias if there was within the three 
years a change of parties; and, as the actof 1862isrepealed, 
it must bè now necessary under the act of 1874, if there be a 
change Within twelve years, unless the use of the word "dis- 
charge" of parties instead of the word "change" is to hâve 
the effect of altering this long-established rule. 

It waa contended in argunient that the word "discharge" 
had been used ).n the act advisedly, and was intended to refer 
to défendants only, as they were the only parties who could be 
said to be discharged from a judgment; and that as the law of 
1874 makes no exception with regard to change of plaintiffs, 
it is a peremptory direction that exécution may issue at any 
time within 12 years, without regard to any change of plain- 
tiffs. 

It seems to us quite probable that either the word "dis- 
charge" was used inadvertently, or is a misprint for "change ;" 
but if it is not, and is to be construed as applying to défend- 
ants only, then the law of 1874 has left the case of a change 
of plaintiffs entirely unnoticed. An exécution cannot issue 
in the name of a dead plaintiff, and unless by spécial stat- 
ute, as in the repealed act of 1862, some summary method 
is provided, the only method known to the courts of Mary- 
land by which a new party entitled to stand in the place 
of a deceased plaintiff can become a party to a judgment, 
and issue exécution thereon, is by scire facias. This has 
been the common law for centuries, (Foster on Scire Facias, 
99,) and the rule has a strong foundation in justice and 
equity. By this writ the défendant is warned to appear in 
court before the seizure of his property, and show any de- 
fences he may hâve, — defences of which the new plaintiff may 
never hâve had any opportnnity of knowledge, — and also an 
opportunity is given him of requiring the new party to show 
how and by what right he claims to hâve become entitled 
to the judgment. Barry v. Hoffman, 6 Md. 78. It is not to 
be presumed that the législature of Maryland intended indi- 
rectly to abolish so ancient, well-established, and universal a 
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method of proceeding, when they hâve not in terms declared 
Buch intention. 

J^ow far the court of appeals of Maryland hâve been from 
giving countenance to the suggestion that any statute passed 
by the législature is to be construed as interfering with the 
"writ of 8ci. fa., vfhen it does not in terms do so, may be seen 
from the décision of that court in the case of Kirkland v. 
Krebs, 34 Md. 93, in which it was held that the stay laws, 
prohibiting duriag a certain time ail writs of exécution, did 
not suspend the issuing of writs of scire fadas, although the 
only judgment on the sci. fa. would be "Jiat executio," thus 
awarding an exécution which the stay law had prohibited. 

Thèse considérations would, we think, dispose of this ob- 
jection to the présent writ, even were it coneeded, as argued, 
that the writ of scire facias to revive a judgment cannot issue 
in any case, when it is not necessary or required to enable 
exécution to issue. But to this proposition we do not assent. 

The statute of Westminster, 2nd, (13 Edw. I. St. 1, c. 
45,) grânted this writ in order that the plaintiff, in a personal 
action, if he did not hâve exécution within a year and a day, 
might not be obliged, as he was by the common law, to 
bring a new action upon his judgment. This new remedy 
was considered to be in addition to, and not in substitution 
of, the former remedy, and it has been held that he might, 
if he chose, still bring his action on the old judgment, (Pos- 
ter on Scire Facias, 5 ;) and so, too, if the plaintiff unneces- 
sarily within the year and a day sued out a writ of sci. fa., 
it was never held that the writ would not lie ; the only pen- 
alty was that he could not hâve his capias until he had ob- 
tained his new judgment of "Jiat executio" on the sci, fa. 
Foster on Scire Facias, 27, note x. The court of ap- 
peals of Maryland would seem to hâve recognized this as an 
established rule in a case that came before them under the 
act of 1862, c. 262. 

Under that act attachments by way of exécution were al- 
lowed at any time within twelve years, but if issued more than 
three yeara after the date of the judgment they were to be 
fubject to the same defences as in cases of scire facias. Un- 
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der this law, now repealed, the court of appeals held in. John- 
son y. Lemmon, 37 Md. 336, that an attachment after three 
years was def ective unless it contained a clause of scire fadas. 
And the' game court held in Andersen v. Graff, 41 Md. 601, 
in a case where an attachment was issued within the three 
years containing the sci. fa. clause, that although such a tci. 
fa. clause was unnecessary and net required by the act, etill 
the writ was net on that account invalid or defective. 

Etcu, therefore, if it be conceeded in the présent case%at 
the administrator at the time of issuing the writ of sci. fa. 
had been already properly made a party td the cause, and 
could hâve at once issued exécution on the judgment, thô 
most that can be said is that the sci. /œ/ was unnecessajry. 
Thia we do not think would be a fatal objection. 

We overrule the demurrer and the motion to quash. 



In r$ Thibd Natiokal Bank. 
(District Court, if. D. Blinois. November 7, 1880.) 

1. JuDiciAL Saie— National Bank— Ret. St. § 5234.— A sale by a re- 

ceiver of the property of a national bank, under an order of court, in 
accordance with the provisiona of section 6234 of the Revised Btatutes, 
constitutes a judicial sale. 

2. Samb — PuncHASBR. — Although the rights of a purchaser at a judicial 

sale are subject to the action of the court, yet such action must dépend 
upon the gênerai principles and usages of law. 

3. Bambi — Inadéquate PHicb — Conpiumation. — Held, therefore, where a 

recejver had sold the property of a national bank, under an order of 
court, in accordance with section 5234 of the Kevised Statutes, that 
such sale would not thereafter be set aside before confirmation upoa 
a subséquent ofler of an advance bid of some $5,000 or $6,000, where 
a former sale of the same property had been set aside for inadequacy 
of priée. 

In Liquidation. Motion by the receiver to set aside sale. 
Mr. Jackson and H. S. Monroe, for receiver. 
Van H. lligqins, for purchaser. 
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Deummond, C. J". If we admit that it is compétent for the 
court to set aside a sale for mère inadeçiiiacy of price — a point 
by no means free from diiSculty — the question is whether, 
under the facta in this case, it is proper for the ""ovrt to set it 
aside. 

i This sale, being made under t!ie authority of an act of 
congress which directs the sale to be made under the order 
of a court, upon such terms as the court may direct, I think 
it must be coiisidered to ail intents and purposes as a judicial 
sale. Section 5234, Eev. St. U. S. Then are there any 
facts in this case which would warrant the court in setting 
aside the sale for inadequacy of the bid made ? 

The reeeiver, on the order of the court, sold the property. 
The sum bid was $30,000. Ample notice of the salehad been 
given to the creditors and stockholders of the bank, and to 
ail the principal real estate brokers in Chicago. There was 
a large attendance at the sale, and the bidding was quite 
spirited. The reeeiver made his report to the court recom- 
mending the confirmation of the sale, although some doubt 
was expressed whether the property had brought its full 
value; and, as I understand, the comptroller of the currency 
also concurred with the reeeiver in this recommendation to 
the court, and it accord in gly made an order that, unless cause 
was shown to the oontrary by the first of November, the sale 
would be confirmed. On or before November Ist, objection 
was made to the sale on account of inadequacy of priée. Ac- 
companying the objection was a statement that a responsible 
party would make an advance of $2,000 on the bid, and upon 
that statement of facts the court was asked to set aside the 
sale and order a resale. We must, however, take into con- 
sidération an additional fact not yet mentioned, and which 
must be eonsidered material on an application to the légal 
discrétion of the court, namely, that there had been a similar 
application by the reeeiver to the court, under the authority 
of the act of congress, to sell this property, and the order 
made, and it had been sold for $13,000; and the reeeiver, 
not deeming the price adéquate, had recommended that the 
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sale sliould be opened, and the court accordingly set aside the 
sale. This is therefore the second sale that bas been made, 
and the court is again asked toset aside the sale on account 
of inadequacy of price. After the district judge had decided 
(although no order was entered) that the advance of $2,000 
was not sufficient to warrant the court in setting aside the 
sale, and accordingly had disposed of the question so far as 
his opinion was concerned, then it seems it was intimated by 
counsel that there would be an additional advance made, and 
$3,000 more was offered bythe same person who had pre- 
vioufily offered the $2,000, making it $35,000 insteadof $30,- 
000. Thereupon the judge was asked to reconsider his 
action and say that the sale should be set aside, and I am 
requested by the counsel on both sides, and by the judge, to 
advise in the matter. Let us see in what position this places 
the court: 

After the court has ordered a sale, and it is made, and the 
purchaser asks that it shâli be confirmed, and the court has 
decidëd that a certain advance is not sufficient, they then bid 
upon the action of the court. In other words, it becomes a 
sort of auction in the court as to the price at which the prop- 
erty should sell. I do not think this is a proper way to make 
jndicial sales, nor will it tend to make parties come forward, 
with an assurance, if they bid in good faith for property offered 
at a judicial sale, they will be protected in their rights; nor 
will it cause property to bring what it is actually worth. The 
very fact that people believe that a sale amounts to nothing, 
or that the court will, of course, set it aside, prevents property 
from bringing its true value ; and nothing, it sèems to me, can 
more effectually destroy the sanctity, so to speak, of a judicial 
sale — nothing more injuriously affect such a sale — than to 
allow a practice of this kind.. 

It is said that a person is now willing to make an advance 
of $1,000 after the sale has been confirmed and the order has 
been entered by the district court. I do not think that this is 
a proper practice; nor, admitting ail that is contended for as 
to the effect of the inadequacy of price, that this is a proper 
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case for tlie exercise Of the discrétion of tbe court. There has 
been one sale which has been set aside for inadequacy of priée, 
The property has been resold, and has brought a sum near 
its value. AU the court could do — ail Judge Blodgett could 
do in the district court — would be simply to order a resale, 
and perhaps déclare that the $35,000 or $36,000 should be 
considered as a bid made. Our practice has never been to 
allow the receiver or the master, as the case may be, in a judi- 
cial sale, to receive a bid, as in England, privately. On the 
contrary, the prao ' ' e bis been to bave the property re-offered 
for sale, and treat the advance offer made aa a bid at the sale. 
Perhaps I ought to say something about the purchaser. I 
think a purchaser at a judicial sale may be said to be clothed 
■with some rights -when he makea a bid for the property, and 
the hammer falls, and the bid accepted by the master or 
receiver. True, the rights which exist in him are subject to 
the action of the court ; but that action dépends upon the gên- 
erai principles and usages of law. It cannot be said that it 
is a discrétion which is merely arbitrary on the part of the 
court, or capricious; but it must aot upon well-settled and 
generally-recognized principles of equity in cases of this kind, 
and, if it disregard those principles, the rights of the purchaser 
can ordinarily be protected in another court. So that the bid- 
der certainly has rights which can be protected by a court of 
equity. I therefore advise that the order of the district court 
shall stand confirming the sale. 

KoTB. See Blackburn t. The Stima B. Oo. 8 Fbd. Rbp. 689. 
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United States v. Bebbt and others. 

(District Court, D. Colorado. November 8, 1880.) 

1. U. S. CoMMissioNEK— Warr of, Pbohibition. — A United States com- 

missioner, when acting as an examinlng magistrats, is a mère offlcer 
of the court, as to ■whom the writ of prohibition is never employed. 

2. Samb — OoNTROii op THE CotTKT. — Buch commissioner, howeyer, is sub- 

ject to the control of the court when acting as an examining msgig- 
trate, and the court can assume control of the proccedings vlieneTer 
justice may require that it shoUld be done. 

3. IFteTseatt— CoLOEADO— Enablinq Aot— 18 St. 474.— The treaty be- 

tween the TJnited States and the several bands of Ute Indians, pro- 
claimed March 2, 1868, is not repealed by the provisions of the sçt 
eutitled "An act to enable the people of Colorado to form s constitu» 
tion and state government," etc., approved March 3, 1875, (18 ST. 
474.) 

4. Utb Resektatiou— Fbdbbal Jubisdiction.— ff«î(î, therefore, that the 

Ute réservation still remains witbin the sole and exclusive juris^ 
diction of the United States. 

C. W. Wright, Att'y Gen,, for the State. 

E. L. Johnson, U. S. Dist. Att'y, for the government. 

B. M. Hughes, S. E. Browne, T. M. Patterson, and T. 
Maçon, for défendants. 

Hallett, D. J. Three persons charged with homicide com- 
mitted on an Indian réservation are held by the marshal, 
under a warrant issued by a circuit court commissioner, to 
answer for that crime. It seems that the commissioner 
assumes jurisdiction to- act in the promises on the ground 
that the place of the alleged crime is within the sole and 
exclusive jurisdiction of the United States. Denying that 
proposition, and affirming that the place where the crime is 
said to hâve been committed is within the criminal jurisâic- 
tion of the state, the attorney gênerai of the state suggests to 
the court that the proeeedings of the commissioner are with- 
out authority, and he prays ihui prohibition may issue to arrest 
them,in order that the state may proceed against the offend- 
ers. In support of the application, it is assumed that in mak- 
ing inquiry as to the violations of the laws of the United 
States a commissioner may be regarded as holding an irife- 
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rior court, over wliich this court, having cognizance of the 
crimes themselves, may hâve supervisory jurisdiction. But 
this appears to be founded on an erroneous view of the rela- 
tions of those officers to this court ; for it is plain that 
commissioners are but officers of the court, to whom arecom- 
mitted some of the duties which must otherv/ise be per- 
formed by the court itself, or the judge thereof . The exigen- 
cies of the public service demand that speedy inquiry shall be 
made into ail criminal charges, in order that offenders may 
be brought to justice; and as, from the press of business or 
remoteness from the place where the crime maybe committed, 
or other cause, the court cannot always, or ordinarily, perform 
that service, commissioners are appointed to f acilitate the bus- 
iness. In ail that they d6 they are not separate a,nd independ- 
ent tribunals, but the arms of the court to exécute the prelimi- 
nary -work of securing the présence of offenders at the time 
appointed for arraignmènt and trial. Indeed, they are not, 
and under the constitution they cannot be, clothed with judi- 
cial power to hear and fiîially: détermine any matter what- 
eoever. Their duties relate only to the détention of the 
açcused until the charge against him may be formally pre- 
eented to the court, and constitutionally tried. In that they 
are not bound to hear more than the évidence of the govern- 
ment, and they do not flnally détermine any question toueh- 
ing the guilt or innocence of the acoused. Accordingly, it is 
said in the books that the funçticxn of an examining magis- 
strate is ministerial and not judicial,, (1 Bishop's Crim. Pro. 
§ 237;) and upon this considération alone the writ of pro- 
hibition to control the conduct of a commissioner must be 
denied. High's Eemedies, § 769. 

But, in a broader view of the nature and extent of his office, 
it will be apparent that a commissioner is an officer of the 
court merely, as to whom the writ of prohibition is never 
«mployed. It does not, however, follow from this course of 
reasoning that the court bas no control over the proceedings 
of a commissioner when acting as an examining magistrate. 
On the contrary, if in the discharge of such duty a commis- 
sioner is an officer of the court, it would seem to be proper 
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in the court to assume control of the. prbceedingg wlienever 
justice may require that it should be doue. In important 
cases it is familiar praotice for the judges of supeïiôr courts 
having cognizance of criminal offences to ait aa exalninitig 
magistrates; and, af ter commitment, the proceedings of 
magistrates are often reviewed on habeas corpus and certiorari, 
in the court having cognizance of the crime. 

In that -way the courts do but assume control in the pre- 
liminary stages of matters of which they hâve the final décis- 
ion under the law, and no argument can be necessary to 
support them in a practice which so clearly tends to further 
the ends of justice. I do not doubt the authority of the court 
to take charge of thèse proceedings, andjas thô attomey gên- 
erai of the state bas corne hère to deny the jurisdiction of the 
fédéral government, that course will be adopted. The cOm- 
missiouer will be directed to certify his proceedings into this 
court, to the end that we may consider hère what may be 
alleged against them. 



The proceedings were aocordingly certified to the court, 
and the questions involved argued and determined, by consent, 
in the circuit court : . 

(Circuit Court, D. Colorado. November 19, 1880.) 

McCiiARY, C. J. It is alleged that on the twenty-seventh 
•day of September, 1880, the crime of murder was committed 
within the district of country set apart by treaty of March 2, 
1868, between the United States and several bands of the 
Ute tribe of Indians, (15 St. 619,) and W. H. Berry and S. 
N. Hoyt are accused of said crime. The United States 
«laim jurisdiction of the offence on the ground that the mur- 
<ier charged was committed in a place within their exclusive 
jurisdiction, and in accordance with that claim the accused 
bave been arrested upon information filed before a com- 
missioner of this court, before whom their cases bave been 
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partially examined, and in ■whose ouslody they remaîn, 
awaiting further proceedings. The state of Colorado aiso 
claims that it has exclusive jurisdiction of the oflfence charged, 
npon the ground that the murder was committed within the 
territorial limits of that state, and in a place within its ex- 
clusive jurisdiction; and, by an information filed herein by the 
attorney gênerai of the state, this court is requested to order 
that the pending proceedings before said commissioner be 
discontinued, and that the prisoners be turned over to the 
authorities of the state for trial. 

The sole question for our considération is, was the murder 
committed in a place within the exclusive jurisdiction of the 
United States? for if it was not, the fédéral jurisdiction oan- 
not be maintained. 

Section 6339 of the Eevised Statutes of the United States 
provides that "every person who commits murder — First, 
within any fort, arsenal, dock-yard, magazine, or in any other 
place or district of country under the exclusive jurisdiction of 
the United States, ♦ * » shall suffer death." 

Section 711 provides that "the jurisdiction vested in the 
courts of the United States,, in the cases and proceedings here- 
inafter mentioned, shall be exclusive of the courts of the sev- 
eral states — First, of ail crimes and offences cognizable under 
the authority of the United States. * * • • * *" 

Section 2145, which is found under the title "Indians," 
provides as follows : "Except as to crimes, the punishment of 
which is expressly provided for in this title, the gênerai laws 
of the United States as to the punishment of crimes commit- 
ted in any place within the sole and exclusive jui-isdiction of 
the United States, except the District of Columbia, shall ex- 
tend to the Indiau country," The punishment of the crime 
of murder is nowhere expressly provided for in said title, and 
it follows that where that crime is committed in the Indian 
country it is within the exclusive jurisdiction of the United 
States. The question, what territory is ineluded within the 
term "Indian country," as employed in section 2145 above 
quoted? is one not freefrom difficulty. The act entitled"An 
act to re"uliite trade and intercourse with the Indian tribcs. 
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and to préserve peace on the bordera," approvèd June 3, 1834, 
(4 S't. at Large, 729,) pro vides that "ail that part of the 
United States west of the Mississipipi, and not within the 
Btates of Missouri and Louisiana, or the territory of Arkan- 
sas; also that part of the United States east of the Missis- 
sippi river, and not within any state to which the Indian title 
has not been extinguished, for the purposes of this aot, be 
taken and deemed to be the Indian country." 

The Ute réservation of Colorado is not within the territory 
hère described. It was not at the time of the passage of that 
act a part of the United States, but was subsequently ao- 
quired from Mexico. It was originally embraced within the 
territorial limits of the territory of Utah. 9 St. 453. 

By section 7 of the act of congress of February 27, 1851, 
(9 St. 587,) it is provided "that ail the laws now in force reg- 
nlating trade and intercourse with the Indian tribes, or such 
provisions of the same as may be applicable, shall be, and 
the same are hereby, extended over the Indian tribes in the 
territories of New Mexico and Utah." Whether the efiect of 
this provision was to make New Mexico and Utah, including 
what is now the Ute réservation of Colorado, Indian country, 
is to my mind quite doubtful. It is, however, not necessary 
to décide that question, since it is perfectly olear that by vir- 
tue of the treaty-making power the United States had, prior 
to the organization and admission into the Union of the state 
of Coloirado, brought the Ute réservation above named within 
their sole and exclusive jurisdiction, and no doubt whatever 
is entertained that the fédéral courts had, prior to the ad- 
mission of said state of Colorado, complète jurisdiction to 
hear, try, and détermine ail cases of murder committed 
within the limits of that réservation. The détermination of 
this case must turn upon the question whether the United 
States were ousted of their jurisdiction over the said réserva- 
tion by the provisions of the act entitled "An act to enable 
the people of Colorado to form a constitution and state gov- 
ernment," etc., approvèd March 3, 1876, (18 St. 474.) 
The décision of this question will require the considération 
and construction of the said enabling act, in connection with 
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the provisions of the treaty between the United States and 
the several bands of Ute Indians, proclaimed March 2, 1868. 
The first section of the enablingact above cited provides "that 
the inhabitanta of the territory of Colorado, included in the 
boundaries hereinafter designated, be and they are hereby 
authorized to form for themselves out of said territory a state 
govemment, with the name of the state of Colorado, which 
state, when formed, shall be admitted into the Union upon an 
eqnal footing with the original states in ail respects whatso- 
ever, as hereinafter prpvided." 

The treaty, which was in force prior to the passage of said 
enabling act, contains the foUowing provisions : 

"Article 2. The United States agrée that the following dis- 
trict ôf country, to-wit: Commencing at that point on the 
southern boundary line of the territory of Colorado where the 
meridian of longitude 107 degrees west from Greenwich 
crosses the same ; running thence north with said meridian to 
a point 15 miles due north of where said meridian intersects 
the fortieth parallel of north latitude; thence due west to the 
western boundary line of said territory ; thence south with said 
western boundary line of said territory to the southern 
boundary line of said territory; thence east with said south- 
ern boundary line to the place of beginning, — shall be, and the 
same is hereby, set apart for the absolute and undisturbed 
use and occupation of the Indians herein named, and for such 
other friendly tribes or individual Indians as, fromtimetotime, 
they may be willing, with the consent of the United States, to 
admit among them. And the United States now solemnly 
agrée that no persons, except those herein authorized so to 
do, and except such officers, agents, and employés of the gov- 
ernment as may be authorized to enter upon Indian réserva- 
tions in discharge of duties enjoined by law, shall ever be 
permitted to pass over, settle upon, or réside in the territory 
described in this article, except as herein otherwiseprovided. 

"Art. 6. If bad men among the whites or among other peo- 
ple, subject to the authority of the United States, shall com- 
mit any wrong upon the person or property of the Indians, 
the United States will, upon proof made to the agent and for- 
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warded to the commissioner of Indian affaira at Washington 
city, proceed at once to cause the oiïender to be arfested and 
punished aceording to the laws of the United States, and also 
re-imburse the injured person for the loss sustained. If bad 
men among the Indians shall commit a vrong or déprédation 
upon the person or property of any one, white, blaek, or 
Indian, subject to the authority of the United States, and at 
peace therewith, the tribes herein named solemnly agcee that 
they will, on proof made to their agent and notice to him, 
deliver up the wrong-doer to the United States to be tried and 
punished aceording to its laws; and, in case they -wilfuUy 
refuse so to do, the person injured shall be re-imbursed for bis 
loss from the ahnuities or other moneys due or to become due 
to them under this or other treaties made with the United 
Statea. 

"Art. 7. • * • * The président may at any time order 
a survey of the réservation, and, when so surveyed, congress 
shall provide for protecting the rights of such Indian settlers 
in their improvements, and may fix the character of the title 
held by each. 

"The United States may pass such laws on the subject of 
aliénation and descent of property, and on ail Bubjects con- 
nected with the government of the Indians on said réserva- 
tion, and the internai police thereof, as may be thought 
proper." 

Aceording to a well-settled rule of construction, sînce theré 
is no express repeal of any part of the treaty, that instrument 
and the statute should be construed togethér, and, as far a» 
possible, the provisions of each should be allowed to stand. 
An express law conferring certain spécial rights and privilèges 
is held never to be repealed by implication, unless the intent 
to effect Bucb repeal be clear. State t. Branin, 3 Zab. 484; 
State V. Minton, Id. 529. And the doctrine is supported by 
numerous other authorities. 

We are assisted somewhat in the construction of the 
enabling act, in so far as it bears upon the question now 
before us, by référence to a subséquent act of congress, 
entitled "An act to further the administration of justice in 

v.4,no.9— 50 
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fche state of Colorado," approved June 26, 1876, (19 St. 61,) 
which provides, among other things, "that when the state of 
Colorado shall be admitted into the Union, according to the 
provisions of the act entitled «An aet to enable the people of 
Colorado to form a constitution and state government, and 
for the admission of said state into the Union on an equal 
footing with the original states,' approved March 3, 1876, 
the lawB of the United States, not locally inapplicable, shall 
hâve the same force and effect within the state as elsewhere 
within the United States." 

That the ireaty above named was a law of the United 
States is well settled by numerous décisions of the suprême 
court. Harkness v. Hyde, 98 U. 8.476; United States v. 43 
Gallons Whisky, etc., 93 U. S. 188; Worcester v. State of 
Georgia, 6 Pet. 515; The Cherokee Tobacco Case, 11 Wall. 
316. 

It may be added that congress bas recognized the obliga- 
lion of ail treaties with the Indian tribes lawfuUy made and 
ratified prior to March 3, 1871. Eev. St. 2079. And by 
uumeïous législative provisions, and by many acts of appro- 
priation, congress bas recognized ail suoh treaties as having 
the force of law. See Eev. St. §§ 2080, 2081, 2093, 2094, 
2095, 2096, 2097, 2099, 2100, 2101, 2116, 2118. If I am 
right in the conclusion that the treaty above named was one 
of the laws of the United States, which, by the terms of the 
act of congress of June 26, 1876, was to remain in force in 
said state of Colorado after its admission into the Union, 
then it follows that the Ute réservation remains within the 
exclusive jurisdiction of the United Statea by virtue of said 
treaty. 

But, without resting upon this proposition, let us inquire 
whether the enabling act upon its face ought to be construed 
as repealing the treaty of March 2, 1868, and as, therefore, 
depriving the United States of the power of fulfiUing the sol- 
emn obligations imposed upon them by said treaty. Among 
' be provisions of said treaty is one which déclares that the 
United States "now solemnly agrée that no persons, except 
' hose herein authorized eo to do, and except such of&cers. 
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agents, and employés of the govemment as may bë author- 
ized to enter upon said Indian réservation in discharge of 
duties enjoined by law, shall ever be permitted toi pass over, 
settle upon, or réside in the territory described in this article, 
except as herein otherwise provided." Article 2. 

Another provision of the treaty déclares that "if bad men 
among the whites, or among other people subject to the au- 
thority of the United States, shall commit any wrong upon 
the person or property of the Indians, the United States will, 
upon proof made to the agent, and f orwarded to the commis* 
sioner of Indian affaira at Washington City, proceed ai once 
to cause the offender to be arrested and punished according 
to the laws of the United States, and also re-imburse the in- 
jured person for the loss sustained." Article 6. 

The same article further provides for the punishment, 
according to the laws of the United States, of any person 
among the Indians who shall commit a wrcng or déprédation 
upon the person or property of any one, white, black, or In- 
dians, sabject to the authority of the United States, and at 
peaee therewith. 

Another provision déclares that congress shall provide for 
protecting the rights of Indian settlers in their improve- 
ments, and may fii the character of the title held by each. 
And still another déclares that the United States may pass 
such laws on the subject of aliénation and descent of prop- 
erty, and on subjects connected with the govemment of the 
Indians on said réservation, and the internai police thereof, 
as may be thought proper. AU thèse and many other pro- 
visions of the treaty necessarily require for their enforce- 
ment that the réservation shall remain under the sole and 
exclusive jurisdiction of the United States. Indeed, to hold 
that the jurisdiction of the United States over said réserva- 
tion is Buperseded by that of the state, would be to render 
nugatory neariy every provision of the treaty. When we 
remember that the policy of keeping the Indian réservations 
•within the exclusive jurisdiction of the national govemment, 
until such time as the rights of the Indians therein are ex- 
tingnished by treaty, has been uniformly pursued with 
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respect tô ail Indian réservations in the country, and is 
expressed so plainly in the provisions of the treaty above 
named, it is impossible to suppose that it was'the intention 
of congress, by the organization of the state of Colorado, to 
annihilate the treaty, and to deprive the Indians of their 
right to protection under it. Where a district of country 
has been by compétent authority set apart as an Indian rés- 
ervation, and by treaty stipulation the United States hâve 
assumed exclusive jurisdiction over it, such district remains 
an Indian réservation, and the fédéral jurisdiction over it con- 
tinues until it is changed by acts of congress, or by treaty, or 
until the Indian title is extinguished, and this notwithstand- 
ihg it may be embraced within the limits of a state. Bâtes 
T. Clark, 95 U. S. 204. The treaty by its terms was to be 
permanent, and the rights conferred thereby were not to be 
taken away without the consent of the Indians. It may be 
eonceded that it is within the power of congress to repeal it, 
but it is clear to my mind that such repeal can only be 
«nacted in express terms, or by such language as imports a 
■clear purpose on the part of congress to effect that end, 

To' hold the treaty abrogated by the subséquent législation 
■would be to assume that congress intended to départ in this 
instance altogether from the policy of treating the Indians as 
wards of the nation, of keeping them and the lands set apart 
fqr their use and occupation within the sole jurisdiction of 
the United States, and that it intended to turn this particular 
iribe, with its réservation, over to the jurisdiction and control 
of the state of Colorado, stripped of its treaty rights, and 
deprived of the powerful protection of the national govern- 
ment. Such a purpose ought to hâve been very clearly 
•expressed. 

If it be said that the state may hâve jurisdiction within 
-the limits of the réservation for the purpose of enforcing its 
«riminal laws, without interferiug with the rights of the In- 
dians under the treaty, the answer is that one of the obliga- 
tions imposed upon the United States by the plain terms of 
the treaty is to enforce their own criminal laws against ail 
«lasses of ofPenders within the bounds of the réservation. 
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Purthermore, ît is manifest that if the enâbling. aot repealg 
the treaty for one purpose, it repeals it for ail purposes. If 
the state bas jurisdictiou over any part of thé teyritory ancl 
people of the réservation, for the purpose of enforcing ita 
criminal laws, it has jurisdiction over the whole of the terri- 
tory, and over ail the people; -whether whites, blacks, or 
Indians. If the jurisdiction now claimed by the state be eon- 
ceded, then it foUows that the state may not only enforce 
such criminal laws as now exists on its statute books, as 
against ail persons residing or found upon the réservation, 
but it may enact. other laws, if it so wills, in direct conflict 
•with the rights guarantied to the Indians by treaty, as well 
as destructive of the policy of eongress with respect to that 
people. 

Thisis precisely what the state of Georgia- attempted todo 
in 1829 with respect to the réservation of the Cherokee na- 
tion, which was within the^limits of that state. But the 
suprême court of the United States held in. the case of Wor- 
cesterx, The State of Georgia, supra, ih&t the state législation 
was void because in confliet with; a treaty with the Cherokee 
Indians, which was held to be the suprême law of the land* 
In that celebrated case Ghief Justice Marshall said : "The 
constitution, by declaring treaties already made, as well as 
those to be made, to be the suprême law of the land, has 
adopted and sanctioned the previous treaties with the Indian 
nations, and consequently admits their raijk among those 
powers who are capable of making treaties. The words 
* treaty ' and 'nation ' are words of our own language, selected, 
in our diplomatie and législative proceedings, by ourselves, 
liaving each a definite and well-understood meaning. We 
hâve applied them to Indians, as we bave applied them to 
the other nations of the earth, They are applied to ail in the 
same sensé." 

An examination of the history of congressional législation 
concerning Indian affairs, from the formation of the govern- 
ment down to the présent time, will show a continuons and 
consistent policy of national supervision, care, and protection. 
Numerous réservations hâve been from time to time set apart 
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for their use, and so far as I know every one of thèse haa 
been kept withinthe jurisdiction of the United States, whether 
located in a territory or in a state, until such time as the Indian 
title has been extinguished or the tribe has forfeited or vol- 
untarily given up its rights. No case is known to me in 
■which a tribe of Indians, with its réservation, has been turned 
over, without its consent, to the jurisdiction of any state. I 
am unable to believe that congress has in this instance,' with 
respect to a single tribe and à particular réservation, departed 
from this policy. 

The case of The Cherokee Tobacco, 11 Wall. 616, presented, 
in the opinion of a majority of the judges who took part in 
the décision, an example of clear and necessary repugnancy 
between an act of Congress and a pre-existing Indian treaty, 
and therefore one in which the latter repealed the former by 
necessary implication. The act of Congress by express terms 
extended the internai revenue laws imposing taxes on distilled 
spirits, fermented liquors, tobacco, snuff, and cigars "to such 
articles produoed anywhere within the exterior boundaries of 
the United Steies, whether the same be within a collection 
district or not." 

The previoua treaty with the Cherokee Indians exempted 
from taxation "any merehandise or manufactured products" 
of the Cherokees, except such taxes as might "be levied by 
the United States on the quantity sold outside of the Indian 
territory." It would aeem impossible to reconcile the con- 
flict between the two, since the words "any place within the 
exterior boundaries of the United States, " employed by con- 
gress in the statute, manifestly included the Indian territory. 
And yet the fact that Mr. Justice Bradley and Mr. Justice 
Davis dissented, serves to show the reluctance with which 
courts yield, even in clear cases, to the doctrine of repeals by 
implication. 

Assuming, however, the soundness of the opinion of the 
majority in that case, (as we are of course bound tO do,) let 
us consider whether it applies to the case now in hand. To 
make the two cases parallel it would be necessary to show 
that congress, in the Colorado enabling act, expressly de- 
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clared that jurisdiction of the state of Colorado, for the purpose 
of enforcing its criminal laws, shall extend to ail the territory 
■witliifl the exterior boundaries of said state. Such language 
would, according to the doctrine of the case just cited, hâve 
repealed, by necessary implication, so much of the pre-exist- 
ing treaty as placed the Ute réservation within the jurisdic- 
tion of the United States. But no such language is employed 
"by congress in the enabling act. Nothing is said about the 
jurisdiction of the state over the territory within its bound- 
aries. The people of the territory were to form for them- 
selves a state government, which was to be admitted into the 
Union on an equal footing with the original states. Does it 
Tiecessarily and invariably follow from this language that the 
state should exercise j arisdiction over every foot of territory 
■within its boundaries. I think not. The language is gen- 
«ral, and is not necessarily in conflict wi^h au exception in a 
spécial case created by some previous law. 

Suppose, for example, that the United States had, prior to 
the admission of the state, reserved for its own use for mili- 
tary purposes a portion of the territory emlaraced within the 
limita of the state as subsequently organized, and that the same 
had been set apart by law for that purpose. Will it bo con- 
tended that such a réservation would havepassed, by virtue of 
the gênerai terma of the enabling a,ct, intO the exclusive juris- 
diction of the state ? If not, we see at once that the gênerai 
language of the enabling act may admit of some exceptional 
spécial cases. Its language is broad and comprehensive, and 
is suf&cient to confer jurisdiction upon the state government 
over ail its territory, unless, by express enactment, jurisdic- , 
tion over some part of that territory, for some spécial pur- 
pose, had been previously retainedby or vested in the United 
States. There is probably no state in the Union whieh doeç 
not contain more or less territory which is within the sole 
and exclusive jui'isdiction of the United States. Lands held 
for military or naval purposes, or for the use of the post- 
office, or for the courts, as well as such as are held for Indian 
réservations, are examples. Where such lands are taken 
after the formation of a state government, it has generally 
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been deemed necessary, or at least expédient, to obtain from 
the state a relinquishment of jurisdiction; but where juris- 
diction o/er them is vested in the United States, prior to 
the organization of the state government, this is uot neces- 
sary. 

My conclusion is that the treaty of March 2, 1868, remains 
in f ull force, and has not been repealed; that by virtue of its 
terms the Ute réservation is within the jurisdiction of the 
United States, and that the fédéral courts of this district 
hâve iurisdiction of the case stated in the information. 

The order prayed is accordingly denied. 

Halleïï, D. J., concurs. 



Mason and others v. Cotton and others. 
{Circuit Court, D, Colorado. November 17, 1880.) 

1. RiPAHiAw 0-wîrEB— Use of Wateb. — Each riparian owner has a right, 

within his own territory, to the use of the water as it flows, return- 
ing it to the channel of the river for the use of others below. 

2. Samb — Same — Equitable Relief.— If, however, the water may be 

conveniently used by two riparian owners, withoiit strictiy euforcing 
such right, a court of equity may refuse to lend its aid. 

3. Samb — Same — Same. — Held, therefore, a riparian owner would not be 

enjoined from talsing water from a river for the use of his mill, 
although it was not returned to the channel of the river before it 
reached the territory of an adjoining owner, where it was not clear 
from the évidence that suoh adjoining owner could not use the water 
with substantially the same résulta through the race of the defend- 
ant's mill. 

Motion to Dissolve Tnjunction. 

Wells, Smith é Maçon, for plaintiffs. 

H. M. é Willard Teller and Haynes, Bunning é Tlaynes, 
for défendants. 

Hallett, D. J. Plaintiffs own a flouring mill, situated 
near Fort Collins, in this state, 'whieh is operated by water 
obtained from the Cache-a-la-Poudre river, through a race 
about one mile and one-fourth in length. This mill and race 
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have been liseS by plaintiffs and their grantôrs since 1872. 
In the summer of 1879 the Fort CoUins Water-power Com- 
pany, one of the défendants, made another race or canal, 
parallel in its gênerai course to that used by plaintîiïs, and 
above the latter, so as to take water from the Caehe-a-la- 
Poudre river at a point about one-fourth of a mile above the 
head of plaintiffs' race. In the same year one Joseph P. 
Watson, having obtained water-power from the Fort CoUins 
Company, erected a flouring mill on tHe Une of that compa- 
ny's canal, about one-half mile above plaintiffs' mUl, and 
60 yards from plaintiffs' race. Obtaining power from a point 
on the river above the head of plaintiffs' race, the position of 
Watson's mill is such that the waters used in operating it 
may be deljvered into plaintiffs' race, and flow thence down 
to plaintiffs' mill. When the Watson mill was completed 
and set in opération in September, 1879, this was done by 
agreement between Watson and plaintiffs, , and both milla 
were run with the same water through the autumn of that 
year, and until business was suspended by plaintiffs in the 
early part of this year. It ia said, however, that this use of 
the same water by both parties was attended with much dif-. 
ficulty in operating plaintiffs' mill, as the water came to them 
irregularly, and not in suf&cient quantity to run the mill, 
Accordingly plaintiffs revoked the permission they had given 
to Watson to deliver his water into their own race, and 
insisted upon their right to take water from the river through 
their race, as they enjoyed it before the Fort CoUins canal 
was taken ont, and before the Watson mill was built. In the 
early part of this year défendant Carter Cotton purchased 
the Watson mill, and soon thereafter, in compliance with 
plaintiffs' dejnand, changed his tail-race so as to carry the 
water from his mill to the river under plaintiffs' race. It will 
be remembered, that, by some understanding or agreement 
between plaintiffs and Watson, the water from this mill was 
before that time delivered into plaintiffs' race, with a view to 
run plaintiffs' mill with the same water, and by this change 
such use was entirely abandoned. In August last it was 
found that the waters of the river were not sufficient to sup- 
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ply the races of both mills, and the défendant Carter Cotton, 
continuing to divert the same for the use of his rnill, this bill 
was filed by plaintifFs in the district court of Larimer county^ 
on the first of September, to restrain such diversion. Aii 
injunction was allowedin that court, and subsequently mucb 
testimony was taken by a référée before the case was removed 
inito this court; and uponthat évidence and the pleadinga tha 
présent motion to dissolve the injunction is founded, 

Upon ail the évidence it may be said that there is not at 
ail timeB in the river sufficient water to run both mills, 
unless the same water can be used for both of them. Such 
was the condition of the river when the bill was filed, and it 
seems that it was in the same condition during last winter. 
And the right of plaintifs tô take water from the river 
tbrough their race, as they and their grantors hâve done for 
many years, is not denied ; so that it may be assumed that 
at the head of their race, and thence down to their mill, they 
are entitled to the use of the water as riparian owners. 
Défendants may hâve the same right at the point where they 
take the water from the river, and thence down to the head 
of plaintififs' race, where, upon familiar principles, they are 
bound to return the water to the channel of the river for 
plaintiffs' use. Conceding, then, plaintiffs' right to divert 
the water and use it as claimed, défendant Carter Cotton 
cannot assert a right to the use of it lower down the river, 
and within the territory already conceded to plaintiffs ; for 
eaeh riparian owner has a right, within his own territory, to 
the use of the water as it flows, returning it to the channel of 
the river for the use of others below; and, at the point where 
défendants' mill is located, that right is apparently in the 
plaintiffs. Manifestîy, then, the defence to this suit, if any 
exists, is to be found in the circumstance, if it can be estab- 
lished, that the same water may be used for both mills, with- 
out serious détriment or hindrance to either. And that will 
not be an absolute and full defence; because, as before 
stated, the right of the plaintiffs in the use of the water, as 
they nave hitberto enjoyed it, appears to be clear. But if it 
is seen that the water may be conveniently used by both 
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parties, a court of equity may withhold its hand — ^leaving the 
parties to the remédies aflForded by law. The river not hav- 
ing sufi&cient water for both mills, independent of each other, 
if plaintiffs may use the water after it has passed from 
défendants' xnill with substantially the same results as if 
obtained by continuous flow through their own race, the 
refusai so to use it -would be mère captiousness, in which the 
court ought not to aid them. In this view the évidence has 
been carefully examined to détermine the faot whether plain- 
tiflfs may use the water delivered into their race out of 
défendants' mill as well as if otherwise obtained. And 
although the évidence is strongly conflicting and not of the 
most satisfactory kind, it seems reasonable to believe that 
the water may be used by both parties. Witnesses testify 
that with apparatus well known, and already applied in 
défendants' mill, the water may be sent out to plaintiffs' 
race in even and continuous flow; and, if so transmitted, the 
use of it one-half mile below would seem to be free from 
difficulty. Borne testimopy is given to show that the water 
was at times last winter shut off by Watson, to gain a head 
for his mill, and no doubt is entertained as to the injury to 
plaintiffs by sueh conduct. But if those acts of his grantors 
can be imputed to Carter Cotton, the présent défendant, it 
does not follow that the présent défendant is now inclined to 
the same course, or that he will persist in it when informed 
that he has no right to proceed in that manner. The ques- 
tion for présent considération is larger and broader than that 
which may arise from the manner of using the water by 
défendant, and relates to any use of it by him during a great 
part of the year. To main tain this injunction would deny 
the right of the défendant to any use of the water when the 
volume of the stream is not sufficient for both mills, and 
when possibly the water may be used by both mills with 
equal advantage. It is true that .we bave no right hère to 
impose upon the plaintiffs the terms which the défendant 
asks to establish — that they shall take water from his tail- 
race; but we can deny to plaintiffs relief in equity, leaying 
them to their r.ction at law, in which ail the circumstances 
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may be considered in conimg at the measure oî damages. If 
plaintiffs captiously refuse to receive water in a way which 
may be as useful to them as if it should be brought from the 
river through their own race, the jury will know what esti- 
mate to put upon their conduct. If défendant, by shutting 
ofF the water entirely, J)reTents the flow to plaintiffs' mill, the 
jury wiU be equally preparëd to redress the wrong. And, 
when the rights of the parties hâve been determiued at law, 
if either party shall persist in flagrant violation of such 
adjustment, equity may come to the relief of the other, with 
a better undérstanding of what needs to be done, This 
injunction will be dissolved, but the bill may stand if plain- 
tiffs conçoive that it may be of use to them hereafter. 



Adams and others v. Teebbll. 
{Circuit Court, W. D. Texas. November 20, 1S80.) 

1. BANKRtîPTCT — JuEiSDiCTioir. — The proceedings in a bankruptcy court 

caa be collaterally attacked upon questions of jurisdictiou. 

2. Bame — Samb — Deceased ï*artneu. — A banliruptcy court cannot 

acquire jurisdiction over the individual estate of a deceaaed partner 
by proceedings in bankruptcy. 

3. Same^-Saïie — Saxe.-— Eeld, therefore, that a purchaser could not 

acquire a valid title to the individual real estate of a deceased partner 
under subséquent proceedings in bankruptcy, although tiie liriu busi- 
ness had been continued by the executors of the décèdent in the 
absence of the surviving partner, and no action had been taken upon 
the decedent's estate, othei than to record his will and file an invea- 
tory. 

Trespass. 

This was an action of trespass to try title, and was sub- 
mitted to the court upon an agreed statement of facts. 

The plaintiffs and the défendant both claimed title to the 
lands in controversy under one Enoch Jones, deceased; the 
plaintiffs as his heirs at law, and the défendant as purchaser 
at a sale made by the order of the district court for the west- 
ern district of Texas, sitting in bankruptcy. 
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The foUowing f acts appear from the agreed staiement : 

Enoeh Jones, the aucestor of the plaintifEs, who are his only 
heirs, was in his life-time and at his death seized in fee of 
the premises in controvei-By. During his life-time Jones and 
one Joseph Ulrich had been engaged in commercial business 
in the city of San Antonio, undèr the firm name of J. Ulrich 
& Co. The partnership between them expired by its own 
limitation in 1861, while Ulrich was in Mexico. In the year 
1862 Jones visited Mexico, where he met Ulrich and agreed 
with him to pay off the debts of the firm, and upon his return 
to San Antonio published in two newspapers a notice of the 
dissolution of the firm, and that he assumed its debts. There 
was no provision in the articles of partnership that the part- 
nership should be continued after the death of either of th© 
partners by the surviving partner and the personal représenta- 
tives of the deceased partner. 

In August, 1863, Jones died, leaving a will, in which I. A. 
Paschal and Samuel G. Newton were appointed his executors. 
They qualified and took possession of the estate. The will 
provided that the executors should not give bond or security, 
but only take the oath prescribed by law, and that no action 
should be taken upon the estate in the probate court other 
than to record the will and file an inventory of the estate. 
The will further provided that the business of J. Ulrich & Co. 
should be continued or closed up, as the executors and Ulrich 
might décide to be for the best intérests of the estate and the 
firm. Ulrich and the executors never had any understanding 
or agreement to continue the partnership after the death of 
Jones, nor did Ulrich give any authority to the executors to 
continue the business of the firm or consent thereto. 

On November 2, 1867, the partnership affairs had not been 
closed up by the executors. On that day a creditor of tho 
firm of J. Ulrich & Co. filed a pétition in involuntary bank- 
ruptcy against said firm in the district court for the western dis- 
trict of Texas. The grounds upon which the pétition prayed 
an adjudication of bankruptcy were that Ulrich, being absent 
within six calendar months next before the date of the péti- 
tion, had, with intent to defraud his creditors, remained ab- 
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sent from the state of Texas, and that thç executors of the 
estate of Jones had fraudulently suspended and had not re- 
sumed payment of the commercial paper of the said firm of 
J. Ulrich & Co., nor of their estate, for the period of four- 
teen days. 

The executors of Jones, by their attorneys, accepted service 
of the pétition. No notice of said pétition was given, nor 
service of process thereon was ever made on Ulrich, tho sur- 
viving partner of said firm. 

On November 4, 1867, the firm of J. Ulrich à Co. were 
formally adjudicated bankrupt by the register in bankruptcy, 
and Frederick Carlton, Esq., was thereupon duly appointed 
assignée. On the pétition of certain creditors of said firm, 
who had obtained judgments in the United States circuit court 
against the executors of Jones prior to the said adjudication, the 
bankrupt court directed Carlton, the assignée, to sell certain 
lands in the said pétition described, being the individual prop- 
erty of the estate of Jones, among which was the property in 
controversy in this suit. By virtue of this order the saidreal 
estate was sold, and the lands now in controversy were pur- 
chased by the défendant, who, having complied with the terms 
of the sale, reoeived on April 10, 1868, a deed therefor from 
the assignée. The proceeds of the sale were, by order of the 
bankrupt court, paid to the creditors who had obtained Judg- 
ments and acquired liens upon the property, the judgments 
having been propounded in the bankrupt court. 

At the time of the institution of the proceedings in bank- 
ruptcy, and for several years previous thereto, and at the 
time ot the adjudication, Ulrich was in Mexico. After the 
distribution of the proceeds of the sale aforesaid, and of the 
sale of some of Ulrich's individual property, among the cred- 
itors of J. Ulrich à Co., Ulrich received bis discharge in bank- 
ruptcy. 

In Mnrch, ISôî, the executors of Jones were, upon motion 
of ceiUùn of the heirs, required by the probate court of 
Bexar county to give bond in the sum of $50,000, or be 
removed ; but no bond was given, and no order of removal 
nor any other order bas been thereafter made. 
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By article 1371, Paschal's Digest of tlie Laws of Texas; it is 
provided that "any person capable of making a will may bo 
provide, by his or her will, that no other action shall be had 
in the county court in relation to the settlement of his or her 
estate than the probating and séquestration of his or her 
■will, and the return of an inventory of the estate ; and in ail 
Buch cases any person having a claim or debt against said 
estate may enforce the payment of the same by suit against 
the executor of said will ; and when judgment is recovered the 
exécution shall ran against the estate of such testator in the 
hands of such executor." 

The same article provided that such executor might be 
required by the probate court to give bond, upon the pétition of 
creditors or other persons interested in the estate, on making 
it appear that the executor was wasting the estate. It was 
under thèse provisions of the law that the judgments above 
mentioned were recovered against the executors by the cred- 
itors of J. Ulrich & Co., and that the executora were required, 
as above mentioned, to give bond. 

Upon this statement of facts the plaintiffs, hoirs at law of 
Jones, brought this suit to recover the lands bought by the 
défendant, Terrell, and held by him. The défendant pleaded 
the gênerai issue, and the limitation of two years prescribed 
by section 2 of the bankrupt act (Eev. St. § 5057) against 
suits between an assignée in bankruptcy and a person claim- 
ing an adverse interest touching any property or rights of prop- 
erty transférable to or vested in such assignées. 

A. H. Willie and C. L. Wurzhacli, for plaintiffs. 

Jacob Waelder and Columhus Upson, for défendant. 

Woods, C. J. Upon the agreed facts the plaintiffs are enti- 
tled to a finding and judgment in their favor, unless their 
title bas been divested by the proceedings in the bankruptcy, 
and the sale and deed made by the assignée in bankruptcy to 
the défendant. It is insisted by the plaintiffs that the bank- 
ruptcy court had jurisdiction neither of the persons of the 
bankrupts nor of the subject-matter of the bankruptcy. The 
défendant claims that the bankrupt court* having exclusive 
jurisdiction of the snbject of bankruptcies, and having neces- 
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sarily decided that it had jurisdiction in this case, and having 
exeroised its jurisdiction, its proceedings cannot be collater- 
ally attacked, and must remain binding until reversed in a 
direct proceeding. He claima further that as long as debts 
of the firm of J. Ulrich & Co. remaiiied unpaid the partner- 
sliip existed, at least for the purpose of the collection of ita 
accounts and the payment of its debts ; that under the terms 
pf the will of Jones, and the peculiar law of Texas cited in the 
statement of facts, the exécutera were, in fact, trustées, and 
that judgmenta could be recovered against them and the 
property of the estate taken in exécution, and that a partner- 
fihip BO fiituated might be put in bankruptcy, notwithstanding 
the death of one of the partners. He claims further that the 
acceptance by Ulrich of his discharge was an acceptance of 
service, or, at least, a waiver; the exécutera of Jones having 
accepted service, jurisdiction of the court over the persons of 
the firm was complète. 

The first question to be answered ia, can the proceedings of 
the bankrupt court be attacked in this collatéral proceeding ? 

The rule has long been settled that the jurisdiction of any 
coart inay be challenged in any other court where its judg- 
ments or decrees are relied oii, EUiott v. Peirsol, 1 Pet. 328 ; 
U. S. V. Arredondo, 6 Pet. 691; Vorhees v. Bank of U. S. 10 
Pet. ilô; Wilcox v. Jackson, 13 Pet. 511; Williamson v. 
Berrn, 8 Pet. 540. In the case last cited the court saya: 
"The jurisdiction of any court exercising authority over a sub- 
ject may be inquired into in any other courts where the pro- 
ceedings in the former are relied on and brought before the 
latter by a party claiming the benefit of such proceedi igs." It 
has in later cases even been held that the record of a judg- 
ment may be contradicted as to the facts necessary to give 
the court jurisdiction, and if it be shown that such facts did 
not exist the record will be a nuUity, notwithstanding it may 
recite that those facts did exist. Thompson v. Whitman, 18 
Wall. é57 ; Knowles v. Gas-Ught d Coke Co. 19 Wall. 58. Thèse 
authorities, if authorities were needed, fuUy dispose of the 
question under considération; and it is a most reasonable 
conclusion. No court can aoquire jurisdiction and shut out 
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înquiry by asserting or assuming that it possessea ît. The 
validity of the proceedings of the hankrupt court, under 
■which défendant claims, are therefore open to attack in this 
case. 

We are next to inquire -whether the individual property of 
the estate of Jones could be drawn into and administered in 
the bankrupt court by a prooeeding against the firm, of which, 
Vfhen alive, he had been a member. Whatever power the 
bankrupt court possessea over the subject of bankruptcies it 
dérives exclusively from the bankrupt act. Power not oon- 
ferred by that act it does not possess. We look in vain 
througb its sections to find any authority conferred to put 
the estate of a deceased person into bankruptcy. The two- 
fold purpose which the bankrupt act bas in view, viz., the 
equal and just distribution of the bankrupt's estate amoug 
his creditors, and the discharge of the bankrupt from bis 
debts, does not require the application of the law to the estate 
of the deceased person. The laws of the states provide for an 
équitable and just distribution of the decedent's estate, and 
death bas already discharged him of ail personal liability. 
The bankrupt law could, in the case of a deceased person, 
aceomplish nothing not already accomplished without it. 

While there is no direct authority given by the bankrupt 
act over the estâtes of deceased persons, the implication from 
what is expressed is strongly against such a jurisdiction. Sec- 
tion 12 of the act (Eev. St. 5090) déclares, if the debtor dies 
after the issuing of the warrant, the proceedings may be con- 
tinued and concluded in like manner as if he had lived; that 
is, the estate of a deceased may be administered after his 
death if the court bas acquired jurisdiction over it in his life- 
time. ^ 

This excludes the idea that such jurisdiction is conferred 
nnless it is acquired during the life-time of the bankrupt. It 
bas, therefore, been held that if the debtor, in a case of invol- 
untary bankruptcy, dies after the issuing of the order to show 
cause and before the trial, the proceedings abate, they being 
analogous to actions at law for torts which abate on the 
death of the party. McDonald, 8 B. R. 237. 

v.4,no.9 — 51 
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There being tlien no warrant in the bankrupt act to Justify 
an adjudication in bankruptey against the individual estate 
of a deceased person, can such proceedings be sustained 
against his estate by means of a proceeding against the late 
firm, of which the deceased was a member ? 

The same lack of authority meets us hère. There ia abso- 
lutely no expression in the bankrupt act which warrants the 
assumption that the bankrupt court can take jurisdiction over 
the individual estate of a deceased pairtner. The law does 
not in terms confer jurisdiction over the assets of a partner- 
ship, one of whose members is dead. Hence it bas been held 
that if a firm is dissolved by the death of one of the part- 
ners, the executors of the deceased partner cannot be brought 
iuto bankruptey. In re Stevens, 1 Saw. 397, 5 B. R. 112. 

And if the administrator of the deceased partner has given 
the necessary bond and taken charge of the partnership prop- 
erty the district court may, in its discrétion, even refuse to 
adjudge the partnership bankrupt. In re Daggett, S Dill. 83, 
and 8 B. E. 433. 

I conclude, therefore, that over the individual estate of 
Jones the bankrupt court acquired no jurisdiction by this pro- 
ceeding in bankruptey. Nor is this décision to be overtumed 
by the fact that the executors of Joues were not required, 
under the ternis of the will, and by the laws of Texas, to 
account to the probate court. If they had been purely trus- 
tées, deriving nO authority whatever from the probate court, 
the estate committed to them could not be drawn into bank- 
ruptey. The bankrupt law makes no provision for the bank- 
ruptey of trust estâtes, exeept by proceedings aguinst the 
cestui que trust. The only référence to trust property is the 
provision that "no property held by the bankrupt in trust 
shall pass by the asaignment." 

An indispensable requisite to an adjudication in bank- 
ruptey is the existence of a person who owns, in his own right, 
either severally or jointly with another, property which it is 
the purpose of the adjudicant to bring into the bankrupt 
court. In the case of the private property of a deceased 
partner there is no person in esse against whom the proceed- 
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ings will lie. But the plaintiffs insist not only on the want 
of jurisdiction of the bankrupt court over the subject-matter, 
but also its want of jurisdiction over the person. It is clear, 
if what bas already been said is true, that the bankrupt court 
acquired no jurisdiction by a service of its process upon the 
executor. 

The only method by which the property of a partnership 
dissolved by death can be drawn into the bankrupt court is by 
service on the surviving partner, in whom is the title to ail 
the partnership property. Ulrich was the surviving partner 
of the firm of J. Ulrich & C!o. No service of any kind was 
ever attempted to be made on him. But it is said he ac- 
cepted a discharge from the bankrupt court. This, however, 
does not cure the want of service, at least so far as it con- 
cems the individual property of Jones, even if it is effectuai 
as to the partnership property. It is, to put it in the best light 
for the jurisdiction, the entry of an appearance after judg- 
ment without process and without service of any kind. The 
acceptancff of the dischage may estop Ulrich; it can hâve no 
other effect. My view is, therefore, that the bankrupt court,, 
by the proceedings in bankruptcy against J. Ulrich & Co., 
acquired no jurisdiction over the individual property of Jones, 
a deceased member of the firm, and that the title of défend- 
ant in this action derived through said proceedings is null 
and void. 

With the bankrupt proceedings must fall the plea of the 
two years' limitation prescribed by the second section of the 
bankrupt act against suits between an assignée in bankruptcy 
and any person claiming an adverse interest touching any 
property or rights of property transférable to or vested in the 
assignée. If the bankrupt proceedings are void for want of 
jurisdiction there was no adjudication of bankruptcy, no 
bankrupt, no assignée, and no property transférable to or 
vested in him. In short, ail the attempted proceedings in 
brnkruptey are as if they never had existed. There is, there- 
fore. no basis for the limitation to rest on. 

There must be a finding and judgraent for the-çlaintiffs. 
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In re Beick, Bankrupt. 
(DisMct Court, D- Nm Jersey. November 29, 1880.) 

1. Bankruptct — Paetnbbship Pbopertt.— Partnership property, as 

well as individual assets, should be included iu tlie sclioUiles of a 
bankrupt. 

Wilkins v. Davis, 15 N. B. R. 60. 

2. Bamb— Tort. — An interest in an action in tort need not be included in 

a bankrupt's schedules. 
8. Bamè— PARTNEESHip—ToEr.— Tlierefore a pétition to vacate the dis- 
cliarge of a bankrupt, upon the ground tliat lie failed to schedule his 
partnership interest in an action of tort for fraud and deceit, will be 
dismissed. 

In Bankruptcy. On pétition to vacate discharge. 

I. T. Easton, for petitioners. 

Wm. L. Dayton, for bankrupt. 

Nixon, D. J. This is a proceeding to vacate and set aside 
a discharge in bankruptcy. The ground alleged in the péti- 
tion is that the bankrupt •wilfully swore falsely inthe afSda- 
vit annexed to his pétition, schedules, and inventory, in that 
he swore that the said schedules and inventory were a true 
statement of ail his estate, both real and personal, whereas, 
in truth, the bankrupt, at the time of making the affidavit and 
pétition and inventory, had, together with another, an inter- 
est in a suit then pending in the suprême court of the state 
of New York, to recover the sum of $17,000 and interest, 
which suit was commenced on the fourth day of January, 
1877, was pending and undetermined when said pétition was 
filed, and the schedules and inventory were made, and was 
entitled Eiley A. Brick and William W. Campbell, plaintifs, 
and Frank F. Fowler, défendant, and that such proceedings 
were had thereon that a judgment was recovered on the tweuty- 
first day of April, 1879, in favor of the plaintifïs, for $17,- 
869.85, for damages and costs; and that the bankrupt bas 
now, and had at the time of making the said schedules, in- 
ventory, and affidavit, and at the time of the granting of tha 
diseharge, an interest in said suit, and in the resuit thereof, 
of which his creditors were entitled to the benefit. 
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The bankrupt bas answered the pétition denying tbat he haà 
any bénéficiai interest therein, whieh was assignable under 
the provisions of the bankrupt act, and farther submitting, if 
he had, that it was a partnersbip asset, and did not go to his 
assignée for the benefit of his individual creditors. 

The facts are substantially as foUows : The bankrupt was 
engaged in business, in the year 1875, with one William H. 
Campbell, under the fiïm name of E. A. Brick & Co., and in 
the month of July of that year made sale to the Peekskill Iron 
Company of 600 tons of pig iron for $13,222, and received and 
accepted in payment therefor six promissory notes of the Com- 
pany, maturing in course in the months of October and Novem- 
ber following. The sale was negotiated by Brick, on the part 
of the partnership, and Fowler, on the part of the iron Com- 
pany, he being its vice-président and trustée. A few weeks 
after the completion of the transaction by the delivery of the 
iron and the acceptance of the ûotes the company stopped 
payment on its liabilities, became hopelessly insolvent, and 
paid nothing on account of the purchase. Brick & Co. claimed 
that Fowler was personally liable for their loss, on account of 
his wilful misrepresentations of the pecuniary condition of the 
company made by him to Brick while the negotiations for the 
sale were going on. He was accordingly sued in an action of 
tort, ia the suprême court of New York, for his false and fraud- 
ulent représentations of the solvency of the company, and, 
while this action was pending, the partner Brick filed his indi- 
vidual pétition in bankruptcy in this court for his discharge 
from his personal debts. In bis schedules no référence was 
made to any partnership assets or partnership liabilities, nor 
to this claim for damages against Fowler. 

It is insisted in the pétition to vacate the discharge that 
such an omission by the bankrupt is proof (1) that he wil- 
fully swore falsely to the truth and correctness of his sched- 
ules ; and (2) that he concealed his assets from his creditors- 

The first reason assigned by the counsel of the bankrupt 
why the discharge should not be set aside on the ground that 
the schedules did not contain ail the assets of the bankrupt, is 
based on the proposition that where an individual member of 
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a partnership files his pétition in bankruptcy, and makes np 
his sohedulea without mentioning partnership assets or debts, 
and aska for his discharge onlyfrom his individual liabilities, 
he is net required by the law to inolude any partnership 
assets in his schedules of property. It is claimed that his 
discharge, when granted upon such a pétition and adjudica- 
tion, applies to and releases him only from his individual 
debts, and does not release him from his partnership obliga- 
tion. 

Much support for such a proposition is, doubtless, found in 
a number of the adjudged cases, {In re Little, 1 N. B. E, 341; 
In re Sheppard, 3 N. B. E. 172; Hudgins v. Lane, 11 N. B. 
E. 462; Cary v. Perry, 17 N. B. E. 147;) and I hâve so much 
respect for the opinion of the learned judges who hâve thus 
held that I hâve, with great care and considération, examined 
the grounda on which they hâve founded their judgment, and 
regret that I am unable to reach the same conclusion. 

There are difficulties, I confess, in the matter growing ont 
of the provisions of the bankrupt aot, and the gênerai orders 
in regard to proceedings in the case of partnership; but, not 
stopping to set forth in détail the reasons for my opinion, I 
think that Judge Lowell, in Wilkim v. Davis, 15 N. B. E. 60, 
has correctly stated the law, and indioated the proper prac- 
tice, and that it is the duty of the bankrupt in such cases to 
include in his schedules his interest in partnership property, 
as well as his individual assets. 

The second reason assigned is that only such property as 
is assignable should be included in a bankrupt's schedules, 
and the suit in question, being an action in tort, is not assign- 
able, and wcald not pass to the assignée in bankruptcy. 

Section 5016 of the Eevised Statutes, in referring to the 
sehedule and inventory which the voluntary bankrupt must 
annex to his pétition, provides that "the said inventory must 
contain an accurate statement of ail the petitioner's estate, 
both real and personal, assignable under this title, deseribing 
the same, and stating where it is situated, and whether there 
are any, and, if so, what encumbrances thereon." What 
description of property is stated to be assignable? 
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Section 5044 provides for the assignment of the bankrupt's 
estate to the assignée by the judge or register as soon as the 
assignée bas been appointed and qualified, and the property 
which is vested in him by the deed is set forth in section 
6046, to-wit: "AU property conveyed by the bankrupt in 
fraud of his creditors ; ail rights in equity, choses in action, 
patent-rights, and copyrights; ail debts due him or any per- 
son for his use, and ail liens and securities therefor; and ail 
his rights of action for property or estate, real or personal, 
and for any cause of action which he had against any person 
arising from contract, or from the unlawful taking, or déten- 
tion, or injury to the property of the bankrupt ; and ail his 
rights of redeeming such property or estate, together with the 
like right, title, power and authority to sell, manage, dispose 
of, sue for, and recover or défend the same, as the bankrupt 
might hâve had if no assignment had been made," 

It will be perceived that this includes causes of action 
which the bankrupt had against persons arising from con- 
tract, or from the unlawful taking, or détention, or injary to 
his property, but not causes of action arising ex delicto; and 
elearly the bankrupt is not required to put upon his sched- 
ules any rights which would not pass to the assignée. 

I am not without authority for this construction of the 
statutes. In In re Crockett, 2 N. B. E. 210, the learned 
judge of the district court of the United States for the south- 
ern district of New York had occasion to examine into the 
question whether there were any assets of a former copart- 
nership in existence at the time of filing a pétition in bank- 
ruptcy. In speaking of one of the alleged assets he says: 
"The claim against Black Brothers & Co. is shown to be a 
daim in suit arising from the fact that Black Brothers & 
Co. recommended a certain person to the copartnership as 
worthy of trust, and the copartnership, on such recommen- 
dation, entrusted marchandise to such person for sale, and 
he disposed of it, and did not account for the proceeds. The 
suit is brought for fraudulently and deceitfully recommend- 
ing a person as worthy of trust and confidence. Such a 
claim is not within the description in the fourteenth section 
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(§ 504G) of tlie act, of tlie assois wliicb pass to the assignée 
in bankruptcy. It is not a debt or scciiiity for a debt, or a 
rigbt in equity, or a cbose in action, or a rigiit of action for 
property; nor is it a right of action for a cause of action 
arising from contract. It is an action of tort for the fraud 
and deceit, and not an action on a contract." 

As tbe bankrupt was not required to inventory such a 
claim, and as ail the reasons for setting aside the discharge 
are founded upon such omission, the pétition must be dis- 
missed, with costs. 



Bkitton, Assignée, etc., v. Br.EwsxER and others. 

(Circuit Court, S. D. Eew York. November 22, 1880.) 

Blatchfoed, 0. J. I bave attentively examined the évi- 
dence in this case, and the briefs of the counsel, and conour in 
the conclusion arrived at by the court below, and for the reasons 
assigned in the décision of the district judge. The controUing 
questionsin the case are so fuUy considered in that décision 
that I deem it unnecessary to discuss them at length. 

' The decree of the district court is afïirmed, with coate. 

Note. See Sritton v. Breicster, 2 Fed. Kkp. 160. 



In re Coewin, Bankrupt. 
Circuit Court, S. D. New York. November 15, 1880.) 

Starr à Hooker, for tbe creditors. 

H. E. Howland, for tbe bankrupt. 

Blatchfoed, G. J. I concur fuUy in the décision made by 
the district court in this case, and in the reasons assigned by 
that court therefor. The order made by that court April 10, 
1880, was correct, and the prayer of the pétition of review is 
denied, with costs. 

KoTE. See In the matter of William S. Corwin, 1 Fbd, Eep. 847. 
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KnOX & OSBOBN ». QUIOKSILTBE MiNING Co. 

[Circuit Court, B. California. October 12, 1880.) 

1. Patent — Isfeingembnt — Quicksilvbb Fubnacbs. — A patent îssued 

to the complainants, June, 1870, for improvements in furnaces for 
roasting ores, and more particularly for extracting the volatile por- 
tions of ores, f rom which it is only desired to save the fumea, such as 
cinnabar or quiclisilver-yielding ores, and also for improvements in 
the condensera, whereby the metallic or other sulphurous vapors are 
rapidly and eflectually ref rigerated without actual contact with water, 
îield not infringed. 

2. SAiiE— Samb— Same. — A patent Issued to the complainants, July, 1871, 

for an improvement in such furnaces, by substituting for the pigeon- 
hole partitions a séries of vertical arches, each lower arch receding 
f rom the one above, so that the angle would be greater than the slope 
at which the ore would lie, thus nreventinir the fillinc- un of the 
passages, kdd not infringed. 

à. 8ame— Claim — Spécifications. — Aclaimfor an automatically-teedmg 
furnace for roasting ores will not be mstained where the furnace 
descrlbed in the spécifications is fed by hand at the top of the ore 
cliamber. and no contrlvance is shown for feeding it in any otlier 
way. 

4. Same— CoNTiNUotrsLT- Workino Quicksilvee Fubnaces. — The appli- 
cation to quicksilver furnaces of a mode of opération well known and 
used in other furnaces, by which ore is constantly subjected to heat, 
is not the proper subject of a patent. 

Wheaton de Scr'wncr, for complainants. 

McAllister é Bergin, for défendant. 

FiELD, C. J. This is a suit in eqiiity for an alleged înfringe- 
ment of tliree patents for improvements in quicksilver fur- 
naces, ield by the complainants, with a prayer that the 
défendant may be compelled to account for and pay over to 
them the gains and profits derived from the use of the im- 
provements, and be restrained from further infringement. 

One of the patents was issued to Blodgett Britton and 
assigned to the complainants. It is admitted that no furnace 
was ever built in aecordance with its spécifications, and ail 
claim for damages under it is waived. The other two patents 
were issued to the complainants — the first in June, 1870, the 
second in July 1871, The first patent is for improvements. 
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in furnaces for roasting ores, and more particularly for ex- 
tracting the volatile portions of ores, from wliich it is only 
desired to save the fumes, sueh as cinnabar or quicksilver- 
yielding orea, and also for improvements in the condensers, 
whereby the metallic or other sulphurous vapors are rapidly 
and elÏ3ctually refrigerated without actual contact with water. 
The spécifications describe minutely the improvements, and 
are accompanied with drawings illustrating the construc- 
tion of a furnace with them. The principal feature of the 
improvements consists in placing the fire-place on the side of 
the body of the furnace several feet from its bottom, sepa- 
rated from the chamber in whioh the ores are deposited by 
grate bars called a pigeon-hole partition, and having on the 
opposite side of the chamber, a little higher up than the fire- 
place, a discharge or draft opening faced with a similar pigeon- 
hole partition, though of greater capacity than the gratings 
of the fire-place. A cross draft is thus produced, subjectint; 
the ores, as is said, to a greater beat than if the draft were 
vertical, and the fumes passed out at or near the top of the 
furnace. Another feature of the improvements consists in 
the graduai contraction in width of the furnace towards the 
bottom, with an incline which conveys the refuse ore to a 
floor, from which it can be readily removed by hand or 
machinery. A third feature of the improvements consists 
in having a small door at the upper end of the furnace, 
through which the ore is passed into the chamber; and, if the 
chamber is kept filled, the ore will constantly settle towards 
the bottom, and aa it passes between the fire-place and draft 
opening be thoroughly roasted, and the vapors carried off 
through the draft opening and down a vertical pipe into the 
condenser. The spécifications also describe an alleged im- 
provement in the condenser; but, as this improvement was 
not pressed on the argument, it need not be further noticed. 
The claims made upon thèse improvements, omitting the 
one in relation to the condenser, are : (1) Placing the fire- 
place and draft opening on opposite sides of the body of the 
furnace, so as to draw the heat through the passing ore, sub- 
atantially as described. [^) Contracting the chamber at the 
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bottorn of thé furnace in combination with one or more in- 
clined planes, substantially as described. (3) An automatic- 
ally feeding furnace, in which the ore is carried by the super- 
incumbent weight in position to be acted upou by the beat, 
substantially as described. 

The second patent of the complainants is for an improve- 
ment in the furnace, by substituting for the pigeon-hole par- 
titions a séries of vertical arches, each lower arch receding 
from the one above, so that the angle would be greater than 
the slope at which the ore would lie, thus preventing the 
filling up of the passages. With the pigeon-hole partitions, 
the finer portions of the ore •would gradually work into the 
holes and fill them up. The receding arches obviate this 
diflBculty. This second patent also embraces a new device 
for feeding the fire with the brush used for fuel; but as no 
infringement of this invention is alleged, it need not be fur- 
ther referred to. 

The second claim mentioned, relating to the contraction 
of the furnace at the bottom in combination with inclined 
planes, was not pressed on the argument. It was substan- 
tially conceded that it could not be sustained. The case of 
the complainants must rest, therefore, upon the claim for thô 
cross draft with the pigeon-hole partitions, or the receding 
arches, and the claim for an automatically-feeding furnace in 
which the ore is constantly carried by the superincumbent 
weight into a position to be acted upon by the beat. 

This last claim cannot be sustained. There is no auto- 
matically-feeding furnace in the case. The furnace described 
is fed by hand at the top of the ore chamber, and no con- 
trivance is shown for feeding it in any other way. The claim 
does not correspond with or cover the spécifications, and 
in such cases the patentées are confined to what is expressed 
in their claim. Merrill v. Yeomans, 9é U. S. 568. 

But, assuming that the claim could be extended so as to 
cover a continuously-working furnace, the position of the pat- 
entées with référence to it would not be improved. The 
mode _of opération by which ore is constantly subjected to 
beat was not discovered or invented by them, It had been 
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used in limekilns for many years before their patent was 
issued, and before their attention had been directed to fur- 
naces for quicksilver-bearing ores. They only applied what 
was well known and used in other furnaces to a quicksilver 
furnace. 

There is also évidence in this case— not presented, as I am 
informed, in the Great Western Mining Case — of the exist- 
ence and use at varions places in Europe of continuously- 
working quicksilver furnaces anterior to the complainants* 
invention. Professor Church, a gentleman shown to be exten- 
sively acquainted with furnaces îox roasting and smelting 
ores, testifies to having seen several of them in opération 
there. It may be and probably is true that the complain- 
ants were the first persons in this country to put into opéra- 
tion a continuously-working quicksilver furnace; but they are 
not the originatora of the idea of a furnace of that kind. 

As to the first claim — for the cross draft with the pigeon- 
hole partitions, or receding arches — it is sufficient to say that 
the défendants are not using those devices, and hâve not 
used them, or what can be regarded as an équivalent for 
them. Tbey are not, therefore, infringers. The fire-plaoe 
in their furnace has no pigeon-hole partition, and is near 
the bottom of the furnace. They bave no cross draft, but 
use a vertical draft, such as is employed in ail other furnaces 
where an outlet is desired for the fumes of the subject con- 
sumed or heated. 

This case has been heard upon évidence more extended 
than that presented in the case of the Great Western Mining 
Co., and much new information as to quicksilver and other 
furnaces previously used has been furnished. The case has 
been prepared and presented by counsel on both sides with a 
fuUness and learning worthy of ail admiration It will not 
probably rest hère, but find its way to the suprême court of 
the United States, where ail errors of mine will be corrected. 

The improvements of the complainants, in my judgment, 
liave not becu infringed by the défendant. A decree must 
therefore be entered dismissin<4 the bill, with costs ; and it is 
«0 ordered. 
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Knox and another ». New Idria Mining Co. 
{Circuit Court, D. Califomia. October 12,' 1880.) 

Wheaton é Scrivner, for complainants. 

McAllister é Bergin, for défendant. 

FiELD, C. J. This case is, in its essential features, sîmilar 
to that of Knox é Osborn v. The Quicksik-er Mining Co. [ante, 
809.] The use by the défendant of a pigeon-hole partition on 
one aide of the furnace, between the ore chamber and fire cham- 
ber, does not affect the conclusions reached. The défendant has 
no pigeon-hole partition between the ore chamber and vapor 
outlet, andno équivalent for such pigeon-hole partition. The 
fire-place in the defendant's furnace is on a level with the 
bottom of the ore chamber, while in the complainants' furnace 
it is some 12 feet above the bottom of the ore chamber. The 
relative position of the fire-place and the vapor outlet in the 
defendant's furnace is not such as to create a cross draft, 
which is the main feature of the complainants' furnace. The 
draft in the defendant's furnace is a vertical draft. 

A decree of dismissal, "with costs, must be entered in this 
case, and it is Bo ordered. 



United States «fe Poreign Salamandeb Feltino Co. w. 
AsBESTOs Felting Co.* 

{Circuit Court, S. D. New York. Bepteraber 1, 1880.) 

1. Patent No. 100,354— Patent No. 114,711— LNTBKrEi».c;NCE.— The flrst 
claim of patent No. 100,354, granted March 1, 1870, to one Baumann, 
w iufxdid, upon the ground of interférence with the claims of patent 
No. 114,711, granted May 9, 1871, to the plaintifl, upon the invention 
of one Riley. 

*See infra, 816. 
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2. Intekfbhencb — Fobmeb Suit— Jxjdgment.— Where the question of 
such interférence was the subject of dispute in two distinct sults in 
two separate districts, and the défendant in the second suit defended 
the flrst suit, it was ?idd that the issues were the same in the two 
suits ; that the record in the former suit was proper évidence in the 
latter suit, and that the judgment in the flrst suit concluded tha 
défendant in the second suit. 

In Equity. 

George E. Betton, for plaintiff. 

Jonathan Marshall, for défendant. 

BiiATCHFORD, C. J. The plaintiff, as the owner of patent 
No. 114,711, granted May 9, 1871, to it on the invention of 
John Eiley, brings this bUl to hâve cancelled and annulled a 
patent, No. 100,354, granted March 1,1870, to one Baumann. 
The bni avers that on the application of Eiley for his pat- 
ent his application was put in interférence with the patent 
of Baumann; that priority of invention was decided in favor 
of Eiley by the patent of&ce April 20, 1871 ; that the défend- 
ant owns the Baumann patent; that the plaintiff commenced 
suit at law in the Massachusetts district against two corpora- 
tions for infringing said patent by the use of certain material 
put on their boilers and pipes by the agent of the défendant in 
this suit; that said suits were defended by the défendant in 
this suit ; that it set up, among other defences therein, that the 
said invention of Eiley was not new by reason of said Bau- 
mann patent and invention; that the court, on a trial, sus- 
tained the Eiley patent by its décision, and the défendant is 
concluded thereby; and that the two patents are conflieting 
and interfering patents. The bill allèges that Eiley was the 
first inventer. 

The answer allèges that Baumann was the first inventor. 
It does not deny that the suits in Massachusetts were de- 
fended by it, or that it set up, among other defences therein, 
that said invention of Eiley was not new by reason of said 
Baumann patent and invention. It dénies that the Baumann 
patent formed any part of the issues on which the Massa- 
chusetts suit was tried; and that the défendant is not to be 
_prejudiced by reason of said suit, beciiuse it was not a party 
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to it, and because no party haviag any interest in the Bau- 
mann patent was a party to said suit, and because the de- 
fendant had at that time no interest in the Baumann patent. 
The plaintiff put in évidence in this suit the record in one of 
the Massachusetts suits, — that against the Merrimack Manu- 
facturing Company, — under an objection by the défendant 
that it was incompétent. It appears by the proofs in this 
suit that the défendant supplied the oovering for boilers and 
pipes used by the défendant in the Massachusetts suit; that 
the président of the défendant employed the counsel who 
defended that suit ; and that the défendant paid for the serv- 
ices of said counsel. The record in the Massachusettes suit 
shows that that suit was brought on said patent No. 114,711, 
with other patents; that the answer in that suit sets forth 
that the things claimed in the Eiley patent were, before Kiley 
invented them, described in the said patent granted to Bau- 
mann, and known to and used by said Baumann ; and that 
the finding of the court was that the défendant had infringed 
the first and second claims of the Eiley patent. It is plain 
that the first claim of the Baumann patent interfères with 
the three claims of the Eiley patent. The relief to be given 
by the court, under section 4918 of the Eevised Statutes, in 
the case of interfering patents, is relief to be given on a dé- 
termination of the question as to which one of the two pat- 
ents was the first invention of the interfering matters. A 
référence to section 4904 shows that interférence means a 
dispute on the question of priority of invention. That is the 
dispute in this suit as b'etween Baumann and Eiley. That 
was the dispute in the Massachusetts suit as between Bau- 
mann and Eiley, the défendant in this suit having defended 
that suit, and set up in the answer therein that Eiley was 
not and that Baumann was the inventor of what is claimed 
in the Eiley patent. The issues were the same in the two 
suits. On the foregoing facts it must be held that the record 
in the Massachusetts suit is proper évidence in this suit, and 
that the judgment in that suit concludes the défendant on the 
question of priority of invention as between Baumann and 
Eiley, 
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Tbere must be a decree declaring the Baumann patent 
invalid, as to its first claim, in the whole of the United 
States, as respects the défendant and ail persons who shall 
dérive title under it, to or in said patent subseq^aently to the 
entry of such decree, with oosts. 



United States & Fokeign Salamandbb Fbltiko Co. v. 

AsBESTos Felting Co.* 

(Or cuit Court, 8. B. New York. September 1, 1880.) 

George E. Betton, for plaintiflF. 

Johnathan Marshall, for défendant. 

Blatchfobd, g. J. Thia suit is brought for the infringe- 
ment of patent No. 114,711, granted to the plaintiff on the 
invention of John Biley, May 9, 1871. The bill sets up that 
the plaintiff brought a suit at law for the infringement of 
that patent in the Massachusetts district against the Merri- 
mack Manufacturing Company; that the material used by 
the défendant in that suit was supplied and put on by the 
agents of the défendant in thia suit, and is the same as that 
made and used by the défendant in this suit ; that the défend- 
ant in this suit defended that suit, its président being person- 
ally présent at the trial and giving directions with regard to 
the same; that the answer in that suit set up as a defence a 
patent granted to one Baumann, No. 100,354, March 1, 1870 ; 
that the judgment of the court was in favor of the plaintiff, 
and that the défendant is bound by said décision. 

The answer in this suit does not deny that the défendant 
in this suit defended the Massaehusets suit, but avers that 
the Baumann patent was not introduced in évidence in the 
Massaehusets suit. The plaintiff put in évidence in the suit 
the record of the Massachusetts suit, under an objection of 
the défendant that it was incompétent. It appears by the 

«See ante, 813 
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proof and in this suit that the défendant Bupplied tite cover- 
ing for boilera and pipes used by the défendant in the Mas- 
Bachusefcs suit; that the président of the défendant employed 
the counsel who defended that suit, and that the défendant 
paid for the services of said counsel. The record in the 
Massachusets suit shows that that suit was brought on said 
patent No, 114,711, with other patents; that the answer in 
that suit sets forth that the things claimed in the Eiley pat- 
ent were before Eiley invented those described in the patent 
No. 100,354, granted to Baumann March 1, 1880, and known 
to and used by said Baumann ; and that the finding of the 
court was that the défendant had infringed the first and sec- 
ond claims of the patent No. 114,711. On the foregoing 
f acts it must be held that the record in the Massachusets suit 
is proper évidence in this suit, and that the judgmentinthat 
suit concludes the défendant as to the Baumann patent, and 
as to the alleged prior knowledge and use by Baumann. 

For the same reasons that judgment concluded the défend- 
ant as to the patent No. 76,773, granted April 14, 1868, to 
Henry W. Johns, and as to any alleged prior knowledge and 
use by Johns, the Eiley patent is not invalidated by the 
Hardy & Lay patent, No. 94,739, or the Sèlden & Kid patent, 
No. 83,414, or the French patent, No. 94,882, or any of the 
other patents or matters put in évidence by the défendant. 

The proof is satisfactory that the défendant bas infringed 
the first and second claims of the plaintifï's patent, and there 
must be a decree for the plaintiff for a perpétuai injunction, 
and an account of profits and damages, with costa. 

v.4,no.9— 53 
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MoCabty and another v. Steam-Pbopelleb Citï of New 

Bbdfoed. 

(District Court, 8. B. Hem York. November 30, 1880.) 

1. Gaenishmbnt— Wages— Seambn.— The wages earned by a seaman, In 

tlie coastwise trade of the United States, are not subject to garnish- 
ment at the instance of the créditer of the seaman ia an action at law 
brought in a state court. 

2. 8ame— Same — Samb — Jubisdiction. — The judgment of a state court, 

in such case, directing the garnishee to pay such wages to a créditer, 
is void for want of jurisdiction. 

8. Bamb— Plea m Bab.— A garnishee cannot plead such judgment in bar, 
where it does not appear that exécution has been awarded against 
him, or that he has been called on or compelled to pay the same. 

In Admiralty. 

Alexander é Ash, for libellants. 

Evarts, Southmayd é Ckoate, for claimants. 

Benediot, D. J. This is a proceeding in rem, înstituted by 
Daniel McCarty and Owen Hare, to enforee against the steam- 
propeller City of New Bedford a lien for their wages, earned 
in the navigation of that vessel in the coastwise trade of the 
United States, to-wit, in coastwise trade between the city of 
Fall River, in the state of Massachusetts, and the city of New 
York, by way of Narraganset bay, the Atlantic océan. Long 
Island Sound, the East river, and the waters of New York 
harbor. 

The libel was filed in the southern district of New York on 
the twentieth day of February, 1880. The Old Colony Steam- 
boat Company intervened as claimants of the vessel, asserting 
that at the time of the filing of the libel the vessel was owned 
by them; and on March the 17th filed an answer to the libel, 
setting up in bar ot the action that, on the twenty-fourth day 
of January, 1880, and the seventh day of February, 1880, the 
moneys in their hands then due the libellant Hare, and whieh 
had been earned by him in the navigation of the said steam- 
propeller, were in the city of Fall River attacbed by a consta- 
ble of said city, by virtue of a writ issued out of the second 
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district court of the county of Bristol and state of Massachu- 
setts, in an action commenced in said court, and then pend- 
ing between George B. Eddy, as plaintiff, and eaid Hare as 
défendant. 

In regard to the demand of the libellant McCarty similar 
matter is plead in bar, save only that in the suit against 
McCarty the attachment was served on the twenty-seventh 
day of Pebruary, and subséquent to the commencement of this* 
proceeding. 

Thereafter, and on the eighteenth day of May, the claim- 
ants filed a supplemental answer, wherein it was further 
averred that, upon the return of the said writ of attachment 
in the suit of Eddy against Hare, the plaintiff filed his décla- 
ration that the défendant owed him $50 ; that the Old Colony 
Steam-boat Company appeared in said suit as garnishee, and 
on the sixteenth day of February, 1880, filed their answer, 
claiming, as matter of law, that the wages of said Hare in 
their hands were exempt from attachment, and subsequently 
their additional answer, alleging the commencement of this 
proceeding by the libellant; that said Hare did not appear 
in said suit, and on the twelfth day of May it was adjudged 
by the said second district court that the said Eddy recover 
against the said Hare the sum of $50, and the Old Colony 
Steam-boat Company were charged on their answer with the 
payment to said Eddy of the amount eamed by him from the 
Company; that the said judgment still remains in full force 
and effect, and the said company haa been and is thereby 
directed to pay to said Eddy, on account of the amount found 
due to him from said Hare, the entire amount of the wages 
which are claimed by him in this suit. 

To this answer the libellants hâve excepted, upon the ground 
that the matters above stated are no bar to the présent pro- 
ceeding. 

In regard to the wages of the libellant McCarty, the excep- 
tion has been submitted'to, the attachment having been served 
subséquent to the filing of the libel. In regard to the wages 
of the libellant Hare, the answer is insisted upon, and the court 
is now called on to détermine its sufficiency. 
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The principal question thus presented is wlietlier the wages 
€amed by a seaman in the coastwise trade of the United States 
are âubject to garnishment at the instance of a créditer of the 
seaman in an action at law brought in a state court. This 
question appears to hâve recôived little or no attention in the 
courts of this conntry, but is one deserving a careful exami- 
nation. In most maritime countries such a question could 
not be deemed an open one. As early as the Consolato it was 
declared that against the wages of the seaman no creditor of 
the ship, nor any other person, can say anything or do any- 
thing; for the seamen must hâve their wages at the place 
where the master has promised to pay them. Consolato del 
Mare, c. 95; 2 Pard. Lois Maritime, 131. It was not to 
he expected that, in a compilation of such antiquity as the 
Consolato, the modem proceeding by garnishment would be 
mentioned in terma. But the language employed is broad 
enough to cover such a prooeedilig, and the principle declared 
is plainly inconsistent with the light of a creditor to divert 
the seaman's wages into his own pocket by means of the pro- 
cess of garnishment. 

The principle declared in the Consolato, and thus made part 
of the law of the maritime world as then understood, appears 
to hâve taken the form of an authoritative order in France in 
the year 1748, (Caumont, Dict. Droit Mar. title "Gens de Mer, " 
§ 8, No. 19,) from which time to the présent, as it is believed, 
the law of that great commercial nation has declared seaman's 
wages to be exempt from attachment at the suit of his cred- 
itor, except for debts of a certain character, and then only by 
virtue of express permission granted by officiai authority. 
The importance attached to this exemption in France is seen 
by its careful préservation during more than 100 years. In 
that couatry it is not even permitted to attach the wages of a 
seaman when deposited by him in a savings bank. 

To the same effect has been the law of England, at least 
from the year 1728 up to the présent time. The act of George 
II. c. 36, déclares that the "payment of wages shall be good, 
valid in law, notwithstauding any action, bill of sale, attach- 
ment, or encumbrance whatsoever." While the act 17-18 
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Victoria, c. 104, § 233, provides that "no wages due or accrU'» 
ing to any seaman or apprentice shall be subject to attach- 
ment or arrestment from any court, and every payment of 
wages to a seaman or apprentice shall be valid in law, not- 
withstanding any previous sale or assignaient of such wages, 
or any attachaient, encumbrance, or arrestment thereon." I 
bave not been able to find, either in the reports or the debates 
in parliament, any occasion calculated to give rise to this pro- 
vision of the act of George II. at the time of its enactment. 
There seems to bave been no présent necessity for such a pro- 
vision; and this circumstance, coupled with the provision 
quoted from the Consolato, leads me to believe that the pro- 
vision in the statute of George II. was simply déclarative of 
the then existing law of England. I am confirmed in this 
belief by my inability to find any reported case where the 
courts of England hâve been called ou to construe or give 
effect to the provision referred to. It seems highly probable 
that the courts would bave been resorted to for the purpose of 
ascertaining the scope and effect of thèse provisions if they 
had been new. 

It is doubtless, therefore, correct to say that, by the law of 
England, as well before as since the statute of George II., sea- 
men's wages are exempt from attachment. If the answer in this 
case is good, therefore, the law of the United States upon this 
subject must be at variance with the law of England, Erance, 
and probably of most other maritime nations. I bave been un- 
able to discover any good ground for supposing that any such 
variance exists. Indeed, the statute of the United States, 
passed June 7, 1872, rendors it impossible to contend for any 
such variance, unless it be in regard to a part of the coastwise 
trade. The provision of the act of June 7, 1872, (now section 
4536,ïlev.St.,)isasfollovvs: "No wages due or accruing toany 
seamanor apprentice shall be subject to attachment or arrest 
from any court. " This provision, of course, ends ail controversy 
if it is applicable to the présent case. But the claimants insist 
that it is inapplicable to the libellants' wages because of the 
subséquent act of June 9, 1874, (18 St. at Large, 64,) which 
déclares that noue of the provisions of the act of June 7, 1872i 
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shall "apply to sail or steam-vessels engaged in tlie eoastwise- 
trade, except the eoastwise trade between the Atlantic and 
Pacific coasts." When it is considered that the well-known 
mischiefs aimed at by the act of 1874 had no relation what- 
ever to the provision in the act of 1872, reproduced in section 
4536, the language of the act of 1874 alïords room to argue 
that it was not intended to affect the provision of section 
4536. Section 4536 déclares a privilège in favor of the sea- 
man as against his creditors, and, not being a provision of a 
character to be applicable to the vessel, may, perhaps, without 
much diffioulty, be held to be unaffected by the act of 1874. 
Certainly the language of the act of 1874 is ill adapted to- 
convey the idea that it was intended to create a discrimina- 
tion in the matter of exemption from attachment against sea- 
men who hâve eerved in the eoastwise trade. No foundation 
in reason for such a discrimination has been discovered, and it 
would be unjnst. The act of 1874 was, no doubt, passed 
without référence to its effect upon that provision eontained 
in section 4536. It had an entirely différent purpose, and I 
am by no meana certain that it would be going beyond the 
bounds of proper construction to hold that it has no effect 
upon the provision of section 4536. "Statutes are to be eon- 
Btrued acoording to the intent of the makers, if this can be 
ascertained with reasonable certainty, although such con- 
struction may seem contrary to the ordinary meaning of the 
letter of the statute." Bigelow v. Maynard, 4 Cush. 316. 

But if such a construction eannot be given to the act of 
1874, at most the act has simply the effect of a repealing 
statute. The question then arises whether the exemption 
declared in the act of 1872 did not exist in the law of the 
United States prior to the passage of that act ? The answer 
to this inquiry seems to be indicated by what has been already 
said. If I am correct in the conclusion that such an exemp- 
tion has always existed upon the continent as well as in 
England, it is not hard to say that the law of the United 
States is the same. For while, as was observed by the 
suprême court of the United States in the case of The Lotta- 
îvana, 21 Wall. 672, the maritime law is only so far opéra- 
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tive as law in any country as it is adopted by the laws and 
usages of that country, it still remains true that "foreign 
jurists and ordinances are familiarly quoted as * * * 
crédible wituesses to prove what the marine law is." Ware, 
J,, The Elizdbeth and Jane, 1 Ware, 39. And, in the absence of 
any good reason to the contrary, it is incumbent upon the 
«ourts of this country to adopt, as far as may be, those rules 
that hâve been generally adopted by other commercial nations, 
and which are referred to as constituting "a sort of common 
law of the sea." Ware, J. Especially is this true in respect 
to a rule iike the one under considération, resting, as it does, 
upon considérations of public policy certainly as weighty in 
ihis as in any other country, and against which there exists 
no current of décision. I find, therefore, in the Consolato, 
the Frenoh ordinances, and the law of England, good ground 
for the opinion that by the maritime law of the United States 
the wages of seamen are not subject to gamishment at the 
instance of a créditer of the seaman in an action at law. 
This conclusion is aided by the présence in the act of 1872 of 
the provision already quoted, for at the time of the passage 
of that act there was no présent necessity for such a pro- 
vision. 

A f ew — very few — cases of attempts to attach the wages of 
seamen are to be found scattered through the reports, but I hâve 
not been able to find any case where the attempt was suc- 
cessful. So far as the fact goes, it may be truly said, I 
think, that seamen's wages hâve been for the most part 
exempt from attachment in this as in other countries. It 
cannot be gathered either from debates in congress, the 
reported cases, or the practice of the maritime community, 
that any mischief existed which gave rise to the provision in 
question in the act of 1872. It is therefore fa,ir to conclude 
that the provision was simply déclarative of a rule which had 
been adopted by the usages of this country from the laws of 
England and the continent, as unquestionably are several 
other provisions standing in immédiate connection with this 
one in the statute. 

But aside from the provision in the act of 1872, or the ruie 
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of the gênerai maritime law, there are reasons to be found in 
the provisions of the act of July 20, 1790, (now sections 
4530, 4546, 4547, of the Eevised Statutes,) which strongly 
sustain, if tbey do not compel, the conclusion that seamen's 
wages are exempt from garnishment in an action at law. 
The act of 1790, which, so far as it is reproduced in the above- 
mentioned sections of the Eevised Statutes, is wholly unaf- 
fected by the act of June 9, 1874, provides that "as soon as 
the voyage is ended, and the cargo or ballast is fuUy dis- 
charged at the last port of deliverj', he (the seaman) shall be 
entitled to the wages which shall then be due." This provis- 
ion is absoliite. There is no exception in the case of service 
of an attacement. It does not say the seaman or his créd- 
iter. But the statute proceeds, (section 4546 :) "Whenever 
the wages of any seaman are not paid within 10 days after 
the time when the same ought to be paid, or any dispute 
arises between the master and seaman touching wages, the 
district judge of the judicial district where the vessel is 
* * * may summon the master to appear before him to 
show cause why process should not issue against such vessel, 
her taokle, apparel, and furniture, according to the course of 
admiralty courts, to answer for the wages." Section 4547. 
"If the master against whom such summons is issued neg- 
lects to appear, or, appearing, does not show that the wages 
are paid, or otherwise satisfied or forfeited, and if the mat- 
ter in dispute is not forthwith settled, the judge shall certify 
to the clerk of the district court that there is suiiScient cause of 
complaint whereon to found admiralty process, and there- 
upon the clerk of such court shall issue process against the 
vessel, and the suit shall be proceeded on in the court, and 
final judgment shall be given, according to the usual course 
of admiralty courts in such cases." 

By this provision every seaman is given a statutory right, 
in every case of subtraction of his wages, to hâve the master 
of the vessel summoned to show cause why process should 
not issue against the vessel, and jurisdiction is given to the 
district judge of any district where the vessel may be to so 
Bummon the master. It is difficult to see how the district 
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court can be ousted of jurisdiction to issue the summona 
thus prescribed, by an attachment issued at the instance of a 
creditor of the seaman in an action at law. But the statute 
goes further, and déclares that the vessel shall be forthwith 
seized unless the master show that the wages hâve been "paid 
or otherwise satisfied or forfeited." An absolute and statu- 
tory right is hère conferred upon the seaman to hâve the 
vessel seized and sold in every case where the master omita 
to show that the wages hâve been paid or otherwise satisfied 
or forfeited. Surely it is straining language to say that proof 
of service of an attachment upon the ship-owner at the 
instance of a creditor of a seamau would show that the wages 
had been paid or otherwise satisfied or forfeited, within the 
meaning of the act of 1790. Still further, the statute déclares 
that any dispute between the seaman and the ship-owner 
touching the wages shall be determined according to the 
course of the admiralty, unless the seaman elect to bring his 
action at law. Is it possible that the seaman can be deprived 
of the right thus conferred by a statute of the United States, 
by the act of his creditor in causing an attachment to be 
served upon the ship-owner ? Yet such must be the resuit, 
if wages are subject to be attached by process from a state 
court. Such is the resuit claimed hère, where it is said that 
this seaman, Hare, eannot proceed against the vessel for his 
wages, and eannot hâve his dispute determined according to 
the course of the admiralty, because one Eddy, a creditor, 
has, without his concurrence, comraenced a suit for him 
against the owners, in the second district court of the county 
of Bristol. 

Another provision in the act of 1790 may be referred to as 
bearing upon this same question. The act déclares (section 
4547) that "in such suit ail the seamen having cause of com- 
plaint of the like kind against the same vessel shall be joined as 
complainants." This is a proxision of statute made not only 
to save the ship-owner from being subjeeted to several suits 
by members of the same crew, but also to save the seamen 
the expense and delay attending several distinct suits. It is 
by virtue of this provision that in this proceeding not only 
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Hare but McCarty is a party libellant. Of course, the attach- 
ment issued at the instance of the créditer of Hare against 
Hare's wages is no bar to the proceeding so far as McCarty 
is concerned, and if this answer prevail thèse owners will be 
harassed by two suits — one at the instance of Eddy, for 
Hare's wages in the second district court of Bristol county, 
and the other by McCarty hère ; and further liable, for aught 
I know, to as many other suits as there were members of the 
crew; while Hare must bear the expense of one suit and 
McCarty of another, and this in the face of a statute of the 
United States declaring that there shall be but one suit, in 
which ail the crew shall be joined as complainants. Thèse 
provisions of the act of 1790 net only furnish strong évidence 
that at that early day wages of seamen were understood to 
be exempt from attachment, but they are wholly inconsistent 
with the existence of a right on the part of a creditor to 
attach a seaman's wages in an action at law, and therefore 
seem to compel the conclusion that such attachments are not 
allowed by the laws of the United States. 

The same conclusion is arrived at from an application, to 
the peculiar contract of the mariner, of the prinoiples of the 
common law invoked by courts of law in cases of garnishment. 
Garnishment is said to be, in eiïect, a suit by the défendant 
in the plaintifï's name without the defendant's concurrence, 
and, indeed, in opposition to his will. Drake on Attachments, 
§ 461. It is well settled that garnishment cannot hâve the 
effect of changing the nature of the contract, and it does not 
lie where its effect will be to allow a creditor of the principal 
debtor to enforce a contract in a manner différent from its 
légal effect and the agreement of the parties. Sawyer v. Thomp- 
son, 4 Foster, 515. If thèse principles be applied to the sea- 
men's contract, it will be found necessary, as I think, to déclare 
that the wages due a seaman constitute a demand of such a 
character that the law forbids an attachment of them in au 
action at law. 

"The contract of hire formariners stands on reasons pecu- 
liar to itself." Ware, J., in The Elizaheth and Jane, 1 AVare, 
85. One characteristic élément in this contract is that, upon 
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grounds of public policy, the law bas attached to it a lien upon 
the ship.. This feature is deemed of such essential impor- 
tance that an express agreement on the part of seamen to 
waive the lien will be disregarded. "Admiralty courts will 
■withhold their sanction from such agreements, not only upon 
équitable considérations growing put of the improvidence and 
want of intelligence of seamen in their bargains, but also 
upon considérations of public policy." Betts, J., The Sa/rak 
Jane, B. & H. 414. "Every maritime nation has a deep in- 
terest in the protection and préservation of seamen, as a class 
of men of indispensable necessity for the purposes both of 
peace and war. Their préservation, therefore, for the service 
of the country, becomes an object of public policy." Ware, J., 
Hutchinson v. Combs, 1 Ware, 65. Now, it is obvions that the 
necessary resuit of a garnishment of wages in an action at 
law is the destruction of the seaman's lien upon the ship. The 
only resuit of the proceeding of garnishment is to secure a 
Personal liability on the part of the garnishee to apply the 
money to the payment of the plaintiff's debt. That is the 
sole object of the proceeding. It has been said that garnish- 
ment is a compulsory assignment, accomplished by the pro- 
cess and similar in légal effect to a voluntary assignment of 
the debt by the debtor. But it is only the personal liability 
of the garnishee that can be so assigned. An assignment of 
bis wages by the seaman himself does not transfer the lien. 
The A. D. Patchin, 12 Law Eep. 21. By a garnishment of 
wages no transfer to the attaching créditer of the seaman's 
lien upon the ship is effected. The lien is simply destroyed. 
The very act of the common-law court in acquiring jurisdic- 
tion to enforce the seaman's demand against the owner of the 
ship, puts an end to the seaman's lien. Where such is the 
necessary resuit of the garnishment, the proceeding will not 
lie, for it is not permitted by means of garnishment to deprive 
the défendant of the benefit of his contract. The case in 
hand direetly involves the application of this principle, for 
hère the ground taken is that Hare cannot proceed against 
the ship. and it will not be contended that Eddy, his créditer, 
can, in the second district court of the county of Bristol. 
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Says Cliief Justice Taney: "The seamen as a matter of riglii 
are entitled to the process of the court to enforce . payment 
proraptly in order that they may not be left penniless and 
•without means of support ; and the right to this remedy is as 
well and firmly established as the right to the paraniount lien. 
No court of common law can enforce or displace this lien. 
It bas no jurisdiction over it, nor any right to obstruct or 
interfère with the lien or the remedy which is given to the 
seamen. Taylor v. Carryl, 20 How. 601. 

Again : "Courts of law cannot undertake, by gamishment, 
to settlè the equities between the parties in order to subjee't 
an équitable demand which the défendant may hâve against 
the garnishee to the payment of the defendant's debt." Drake 
on Attachments, é57. The contract of the mariner is an 
équitable contraet, and it gives rise to équitable rights not 
capable of being preserved by a court of common law. One 
of thèse is the right to submit the terms of the contract to be 
scrutinized, and, if necessary, reformed, by a court of equity 
before it be enforced. This right the mariner may waive by 
electing to enforce his contract as it is, in a court of common 
iaw; but such a waiver cannot be effected against his will by 
the act of a creditor in attaching his wages. To permit that 
would be to deprive the seaman of a substantial right without 
any considération. The reality and importance of this right 
of the mariner will be made to appear by referring to a few 
familiar passages selected out of many to the same effect. 
Sprague, J., says: The court "scrutinizes ail contracts re- 
specting seamen's wages in order to see that advantage bas 
not been taken of their necessities, ignorance, or thoughtlesa 
imprudence." The Bark Rajah, 1 Sprague, 199. "In ail mar- 
itime countries seamen are privileged to go in their own pecu- 
liar courts, whose course and form of proceeding are adapted 
to the direct and guileless character of the sailors." Ware, J., 
2 Davies, 118, The Betsy and Rhody. A court of admiralty, 
"within its jurisdiction, acts upon the libéral, enlarged priiici- 
ples of a court of equity, and especially it does so in dealing 
with the contract between the seamen and owners." Ware, 
J., Id, "A court of admiralty it is certain will, in some 
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cases, give a remedy where a court of eommon law would 
not." Ware, 3., Davies, 119. 

If such be the privilège of the seaman under the law, it can- 
not be permitted to a créditer ,.against the will of the seaman, to 
Bubmit his rights to be determined by a court of law in a pro- 
ceeding where of course the ship-owner bas the right to défend, 
and where he may set up, for instance, that the sailor had 
agreed that ail différences in regard to his wages should be 
referred to the chamber of commerce or the court of eommon 
pleas of the city and county of New York, as was done in the 
case of The Sarak Jane, B. & H. 402; oir that the owners, 
by the terms of the contract, bave a set-off for the value of 
medicine fumisbed the seaman, as was done in Harden v. 
Gordon, 2 Mason, 559; or that the seaman had agreed that 
the wages should not become due until three months aftor the 
end of the voyage, when of course the ship would bave gone 
to sea again, as in the case of The Express, B. & H. 608 ; or 
that the contract was in the form used by The George Home, 
1 Hagg. 378, of which Lord Stowell said: "It would take 
me up a very inconvénient time to point out half the imperti- 
nences with which it is stuffed, and which it is high time 
should be corrected." A seaman would surely bave great 
cause to complain of the law that would permit his créditer, 
against bis will, to submit questions like thèse to a court of 
law, which, according to Lord Lyndhurst, can find "no princi- 
ple by which a contract entered into by mariners is to be 
construed differently from those made by other persons." 
Jesse V. Boy, 1 Cromp. M. & E. 316. See, also, Webb v. 
Duckingfield, in this state, 13 Johnson, 390, and Goodrich 
v. Peabody, in the state of Massachusetts, 2 Dane, Abr. 462. 

Furtbermore, the contract of the mariners is a species of 
partnersliip, (Emerigon.) "It is not, indeed, a partnership 
as to ail the effects of that contract, but as to some of its con- 
Bequences." Ware, J., Skolfield v. Potter, 2 Davies, 401. 
"In the eommon sensé and equity of the case, the crew and 
the vessel bave a joint or partnership interest in freight, and, 
independent of positive régulation, spécial contract, or a 
usage that has the force of law, no distinction can be made 
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between the title of the crew to the freight and that of 
the vessel or owners. It is in its own nature as perfectly a 
joint or partnership interest as can be oonceived. Tbese 
opinions expressed are not new." Ware, J., The Brig Spar- 
tan, 1 Ware, 139. But it bas been beld that when a gar- 
nishee was sought to be charged on the ground that he was 
indebted to the défendant in respect of a partnership whieh 
had existed between them, but the accounts of which had not 
been settled, the proceeding could not be sustained. Burn- 
ham V. Hophinson, 17 N. H. 259. Whether, in this prés- 
ent case, the freight eamed by thèse seamen bas been col- 
lected or not, we do not know. If the freight bas not been 
collected, the seaman must lose his interest in it, if the gar- 
nishment of the owner's debt for the wages holds good. If 
it bas been collected, it is held by the owners in trust for the 
seaman pro tanto. And, inasmuch as the trust cannot be 
enforced in the second district court of Bristol county, to 
uphold the attachment ia to overthrow the trust. "Garnish- 
ment can bave no efifect to overthrow trusts." Drake on 
Attachments, § 454A. 

In regard to the garnishment of a legacy, which is a sum 
of money payable out of the estate, subject to chancery juris- 
diction, where the exécuter is treated as trustée of the 
estate for the benefit of those interested in it, it bas been 
held to be exempt from attachment, because of the great 
inconvenience and manifest incongruity attending the appli- 
cation of the law of garnishment in such cases. "Seamen 
are emphatically the wards of the admiralty, and, although 
not technically incapable of entering into a valid contraet, 
they are treated in the same manner as courts of equity are 
accustomed to treat young heirs dealing with their expectan- 
cies, and ccstui que trusts with their trustées." Story, 3.^ 
Harnden v. Gordon, 2 Mason, 541. The rightsof seamen, by 
virtue of the contraet of liire, are those of a cestui que trust, 
of a mortgagee, of. a part owner of the freight. They hâve 
privilèges, personal in their nature, conferred by the law and 
upheld everywhere upon grounds of public policy. Caumont, 
Dict. Droit Maritime, 677, title "Gens de Mer." If great in- 
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convenience and manifcst incongruity attending the applica- 
tion of the law of garnishment are reasons for exempting any 
demanda from garnishment, those reasons are as weighty in 
% case of this as of any other character. Says the court in 
Russie y. G. L. U. Congrégation, 35 Cal. 378 : "If we admit 
that the équitable rights of the défendant can be reached in 
that way, we must go to the length of holding that our jus- 
tice's courts can take cognizance of them, and must be called 
upon to ascertain and condemn them to the use of the plain- 
tiflF, however difQcult the undertaking may be, and however 
inadéquate the powers of those courts." So hère, if it be 
held that an assignment of the seaman's contract to his 
creditor can be effected by the process of garnishment, and 
the contract enforced for the creditor's benefit, by the second 
district court of the county of Bristol, we must go the 
length of holding that that court can scrutinize the contract 
and reforms its terms — can enforce the security attached to 
it, by process in rem against the ship — can settle the partner- 
ship account in regard to the freight. This seems to be the 
inévitable resuit of upholding the attachment, and it is con- 
clusive against the existence of a right to attach the wagea 
by process of a court of law. 

Having thus endeavored to show that seamen's wages, 
whether eamed in the coastwise trade or otherwise, are not 
subject to garnishment at the instance of a creditor in an 
action at law, I proceed to consider the effect of the fact 
stated in the supplemental answer, namely, that in the suit 
brought by Eddy the state court arrived at the opposite con- 
clusion, and directed that the libellant's wages be applied to 
the payment of Eddy's demand. Accordingto the claimant's 
contention, that adjudication of the state court is binding 
upon this court, and is conclusive of the claimant's right to a 
dismissal of this libel, so far, at least, as concems the wages 
of the libellant Hare. But such is not my opinion. The 
adjudication of the state court in the suit of Eddy, although 
to be treated with ail respect, is without binding eiïect in the 
présent proceeding, and does not relieve this vessel from lia- 
bility to the présent proceeding. The libellant was no party 



832 FEDERAL BEPORTEB. 

to the suit in the state court, for he was never served with 
process, and never appeared. 

The Old Colony Steam-boat Company, who were the gar- 
nishees in the state court, are not défendants hère, for this is 
a prqceeding in rem against the vessel. The Old Colony 
Steam-boat Company is simply a claimant in this proceeding, 
entitled to défend the vessel, because of the fact that the ves- 
sel when seized was owned by that corporation, but not liable 
to a Personal judgment, unless upon a stipulation for value 
standing in place of the vessel, if such a stipulation has been 
given, of which the pleadings convey no information. The 
proceeding in the state court was also a proceeding in rem. 
When a défendant is not served with process, the proceeding 
by garnishment "is to be treated to ail intenta and purposes 
as a mère proceeding in rem." Story, Conflict of Laws, § 
549; Drake on Attachments, § 474. The validity of the 
judgment rendered by the state court dépends, therefore, upon 
the question whether that court acquired jurisdiction over 
the thing proceeded against, namely, the libellant's wages. 
That question is open to be passed on by this court, because 
it pertains to the jurisdiction, (Thompson v. Wkitman, 18 
WalL 45;7,) and it is disposed of by the conclusion already 
arrived at, that the garnishment of seamen's wages isforbid- 
den by the law. In Hastings v. Farmer the validity of a 
judgment against an Indian was considered by the court of 
appeals of this state, and the court say : "Farmer was served, 
but the service was prohibited by law, and therefore illégal 
and void. It was no service, and the justice hadno jurisdic- 
tion." In Taylor v. Carryl, 20 How. 583, a decree against 
a vessel seized by the marshal, but found by the suprême 
court of the United States to be exempt from seizure, was by 
that court held void. 

Moreover, the answer under considération does not state 
that the Old Colony Steam-boat Company has paid the libel- 
lant's wages to Eddy, the attaching creditor ; on the contrary, 
the judgment of the state court has been appealed from. 
Non constat that the wages will ever be paid to Eddy. 
"Where it does not appear that exécution has been awarded 
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agaînst the gamisheè, and thathè hasbéen called on oreom- 
pelled to pay, it is not suoh a payment, merger, or discharge 
of the original debt as to be pleaded in bar." Moriam v. 
Rundlett, 13 Pick. 511. Hère the plea is in bar, and npon 
the authority just cited must be held insufficient. 

But, in proceedings like the présent, the resuit of an abate- 
ment of the action is substàntially the same as the resuit of a 
bar. At the termination of the voyage the seaman and the ship 
are in the same port at the same time; if his suit, then comr 
menced, be abated, the value of the seaman's lien is redaced 
to a matter of mère chance, for, if the ship be allowed to 
départ, no one can say when, if ever, the seaman and the 
ship -will meet again in port. The ship may never retum, 
or, if she does, may prove to bave meanwhile been con- 
demned and sold in some subséquent proceeding in rem. In 
some actions at law the dif&culty arising from a prior gar- 
nishment of the debt sued on has been obviated by permitting 
a recovery, upon the condition that the plaintiff pay or seoùre 
the debt of the attaching créditer. No such condition is 
possible in cases of seamen, — a class so necessitous that an 
advance of future earnings has become a rule of the merchant 
service, — and it is a rule of the courts never to require security 
for costs of them, wanderers although they are. In other 
actions at law judgment has been rendered, but exécution 
stayed until the debt of the attaching créditer has been satis- 
fied or secured. Such a course is impossible in this class of 
cases, for the ship cannot be detained at the wharf subject to 
judgment. Thèse and other similar considérations, that will 
readily oecur to the mind, serve to show the extent of the 
ineonvenience and incongruity attendant upon the application 
of a rule that permits the garnishment of seamen's wages in 
an action at law. 

In conclusion, I may add that the rule exempting wages 
from garnishment springs ont of the sharp necessity which 
the nature of his calling casts upon the seaman when he 
leaves his ship. A seaman is compelled to be improvident. 
While at sea the ship is his house, and his daUy bread he 
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muât receîve from the hands of the ship's master. His wagea 
cannot be paid him day by day, but must be allowed to ac- 
ctimulate in the hands of an unknown owner. When the 
voyage is over he must at once provide himself with tem- 
porary shelter and with food, and for that purpose he must 
hâve money in his hand. Therefore it is that his wages are 
nàiled to the ship, and therefore it is that, as in the ancient 
days of the Consolato, so now, the law is forced to déclare 
that no man can be permitted to say anything or do anything 
to deprive the seamanof the right todemand his wages when 
he leaves the ship. 

Upon thèse grounds the exceptions to the answer are al- 
lowed. 



McNallt V. The S'FEAM-Tua L. P. Dayton, The Steam-Tuo 

James Bowen, and the float or bcow called 

"Ntjmbee Foue." 

(Cirmit Court, iS. D. New York. Novemher 9, 1880.) 

L Coi-iiisiON — Negmgbnce— BuRDBN OF Pkoop. — A libel for collision 
alleged négligence on the part of the tugs Dayton and Bowen and the 
scow Number Pour. The answer of the Dayton alleged that the col- 
lisioîi was whoUy caused by the fault of tliose on board and in charge 
of the Bowen and the scow, "as alleged in the libel." The answers 
of the Bowen and the scow alleged that the collision was due wholly 
to the fault of those managing the Dayton and the boats in her 
tow. Héld, that thèse admissions by the Dayton upon the one hand, 
and the Bowen and the scow on the other, would not throw on either 
of the libelled vessels, as between such vessel and the libellant, the 
burden of sbowing fault in the other. 

2. Bame — Samb— Same. — Hdd, furthcr, that there must be frima fade 

évidence of négligence, in such case, in order to throw the burden of 
proof upon either of the libelled vessels. 

3, Same — Samb — Same. — Eeld, further^ that the mère fact that the in- 

jured boat was lashed to the side of the Dayton, without motive or 
steering power, and the absence of any allégation of fault against her 
in the answers flled, did not prima fade establish any fault in any 
particular one of the vessels libelled. 
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4. Bamb— Samb— Samb. — HM, further, that, altliough it might be the 
proper conclusion from the pleadings in such case that sQme one or 
two, or ail of the three vessels sued, must hâve been in fault, it is for 
the libellant to show which one, and not for any one of the three to 
exculpate itseU, or prove fault in either or both of the other two. 

i. Saue — Samb — Samb. — The answer of the Dayton alleged that the Day- 
ton and Bowen were appro£^ching in such a way that the proper 
course was for each to pass on the starboard slde of the other ; that 
the Dayton took the proper measures to pass in that manner, and the 
proper signais were blown, but that the Bowen failed to give heed to 
sald signais, and to take measures to pass on the starboard hand of th« 
Dayton and the boats in her tow. Hdd, that this did not show any 
négligence in the Dayton, in the absence of any allégation to the con- 
trary in the libeL 

6. Samb — Saub— Samb. — ^The answers of the Bowen and the scow each 
alleged that at the time the Dayton and her tow were discoveredcom- 
ing down the river, by the pilot of the Bowen, the green light of the 
Dayton was visible, and she appeared to be going between the Bowen 
and the New York shore, which was then about 300 yardsdistant ; that 
at a proper distance the Bowen blew two blasts, to which the Dayton 
responded by two.blasts, and the Bowen thereupon starboarded, bead- 
ing as far to the westward as she could safely do without danger of 
colliding with another tug and tow on her port side, heading In thç 
same direction; that the Dayton, instead of keeping her cotirse, or 
starboarding so as to pass on the starboard side of the Bowen, so 
changed her course as to shut out her green ligW and show her red 
light to the Bowen ; that thereupon, it being évident that the Dayton 
could not cross the bow of the Bowen and of the scow without immi- 
nent danger of collision, the Bowen slowed, stopped, and backed, and 
that at the time of the collision the headway of the Bowen and the 
scow was about stopped. £Wd, that there wa? nothing in any of 
thèse averments which made out a prima fade case of negligenco 
against the Bowen or the scow. 

E. D. McCarthy, for libellant. 

W. D. Shipman, for the Bowen and the sco\\r. 

Carpcnter d Mosher, for the Dayton. 

Blatchford, C. J. In this case I find the following facts 
as between the libellant and the claimant of the steam-tug L. 
P.. Dayton, such facts being found from the libel and ^the 
answer of said claimant, no testimony being put in on, thé 
part of either of said parties : 

On the fourteenth of February, 1879, the boat Centennial, 
of the burden of about 300 tons, and of which the libellant 
•was master, was taken in tow by the steam-tug L. P. Dayton, 
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at the pior foot of Fifty-ninth street, New York, io be towed 
tô the Erie basin, at about 5:30 p. m, The said boat waa 
loaded.witha cargo of wheat. .When the Dayton left Fifty- 
nintb street pier she had in tow four boats, tvro on each side. 
The Centennial was the inside starboard boatj that is, the 
one lashed to the starboard side of the Dayton. She was 103 
feet in length, and her bow projected some 20 feet beyond the 
bow of the Dayton. The evening vas clear and starlit, and 
the tide ebb. The Dayton landed one of the beats which had 
been on her port side at the Eagle pier, Hoboken, and there- 
after pursued her course with the remaining three boats. 
When about opposite or a short distance above pier 1, North 
river, and about 300 yards from the piers on the New York 
shore, the Centennial was run into by the seow Number Four, 
which was then in tow of the steam-tug James Bowen, and 
received such injuries that she sank, with her cargo. The 
Number Four was lashed to the port side of the Bowen, and 
the two were proceeding from a point in the East river to 
the Long dock, Jersey City. At the time of the collision the 
Bowen was on a course opposite or nearly opposite the course 
then being tàken by the Dayton and her tow. The Centen- 
nial was under the cbntrol and subject to the direction of the 
Dayton, having neither propelling nor steering power of her 
own. 

On the foregoing facts I find, as a conclusion of law, that 
as the libel allèges that the Dayton was négligent and in 
fault in varions particulars specified in the libel, and as the 
answer of the claimant of the Dayton dénies each of said allé- 
gations of fault on the part of the Dayton, and as no facta 
are proved in the case as against the Dayton, except the fore- 
going facts admitted by said answer, and the libellant has 
proved no négligence or fault on the part of the Dayton, the 
libel must be dismissed as to the Dayton, with costs to heï in 
this court, and with -$24.25 costs to her in the district court, 
against the libellants. 

In this case I find the tollowmg facts as between the lilael- 
lant and claimant of the steam-tug James Bowen, such facts 
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being found from the libel and the answér-of sàid claimant, 
no testimony being put in on the part of eiiher of said par- 
ties. 

On the evening of the fourteenth of February, 1879, the 
steam-tug James Bowen took in tow in thé East river the 
scow Number Four, the scow being lashed ta the port side of 
the Bowen. The Bowen and the scow were bound to the Long 
dock, Jersey City. The tide wàs ebb. The Bowen and the 
scow proceeded dow» the East river to the Battery, and 
rounded the Battery. Àt a point about opposite pier 1, 
North river, and about 300 yards distant from the New York 
shore, the bow of the boat Centennial, which was Ijeing 
towed by the steam-tug L. P. Dayton on the starboard side 
of the Dayton, and was going down the North river, came 
into collision with the bow of the said scow Number Foiir, 
and the effeet was that the Centennial sank. 

On the foregoing facts I find, as a conclusion of law, that, 
as the libel allèges that the Bowen was négligent and in 
fanlt in variôus particulars specified in the libèl, and as the 
answer of the claimant of the Bowen dénies each and every 
allégation in the libel charging or imputing any f ault or nég- 
ligence to the scow or the Bowen, or those in charge thereof, 
and as no facts are proved in the case as against the Bowen, 
exeépt the foregoing facts admitted by said answer, and the 
libellant has proved no négligence or fault on the part of the 
Bowen, the libel must be dismissed as to the Bowen, with 
costs to her in this court, and with $23.95 costs to her in the 
district court against the libellant. 

In this case I find the following facts as between the libel- 
ant and the claimant of the scow Number Four, such facts 
being found from the libel and the answer of said claimant, 
no testimony being put in on the part of either of said par- 
ties: 

On the evening of the fourteenth of February, 1879, the 
steam-tug James Bowen took in tow, in the East river, the 
scow Number Four, the scow being lashed to the port side of 
the Bowen. The Bowen and the scow were bound to the 
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Long Dock, Jersey City. The tide was ebb. The Bowen and 
the scow proceeded down the East river to the Battery, and 
rounded the Battery. At a point about opposite pier 1, 
North river, and about 300 yards distant from the New York 
ahore, the bow of the boat Centennial, which was being towed 
by the steam-tug L. P. Dayton on the starboard side of the Day- 
ton, and was going down the North river, came into collision 
with the bow of the said scow Number Four, and the effect 
was that the Centennial sank. 

On the foregoing facts I find, as a conclusion of law, that, 
as the libel allèges that the scow was in fault in partioulara 
specified in the libel, and as the answer of the claimant of 
the scow dénies each and every allégation in the libel charg- 
ing or imputing any fault or négligence to the scow or the 
Bowen, or those in charge thereof, and as no facts are proved 
in the case as against the scow except the foregoing facts 
admitted by said answer, and the libellant has proved no 
négligence or fault on the part of the scow, the libel must ba 
dismissed as to the scow, with eosts to her in this court, and 
with $23.25 costs to her in the district court against the 
libellant. 

The answer of the Dayton allèges that this collision was 
whoUy caused by the fault of those on board and in charge 
of the Bowen and the scow, "as alleged in the libel." This 
admission by the Dayton certainly can bave no effect to 
throw on the Dayton, as between her and the libellant, any 
burden of showing fault in the Bowen and the scow. The 
libellant and the Dayton agrée that there was fault in the 
Bowen and the scow. But when it comas to making proof of 
such fault, which proof must be made as against the Bowen 
and the scow to condemn them, they having denied the libel- 
lant's allégation of fault in them, and the libellant having 
initiated such allégation of fault in them, the libellant must 
go forward and prove such allégation, or else his libel must 
be diamissed as to the Bowen and the scow. It is of no con- 
séquence that such allégation is admitted in the answer of 
the Dayton. So, also, the allégation in the answer of the 
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Bowen and in the answer of the scow, that the collision was 
due wHoUy to the fault of those managing the Dayton and 
the boats in tow of her, is only an admission of an allégation 
made in the libel as respects the Dayton, and can hâve no 
effect to throw on the Bowen or the scow, as between eiiher 
of them and the libellant, any burden of showing fault in the 
Dayton. 

Whatever cases are found, where, on a libel filed by a vessel 
at anohor, or lying at a pier, or in stays, against a vessel 
colliding with her, it bas been held that the mère fact of a 
collision by a vessel with another one thus helpless is priit'-a 
fade évidence of négligence and fault in the former, and 
throws on her the burden of proof, such doctrine does not 
apply to this case, even though the Centennial was helpless, 
lash%d to the aide of the Dayton, and having no motive or 
steering power. There must, in ail cases, be prima facie évi- 
dence of négligence. There is none in this case, as between 
the libellant and any one of the three vessels sued. The Cen- 
tennial was in motion with the Dayton. Her helplessness, 
and even the absence of any allégation of fault against her, 
does not establish prima fade any fault in any particular one 
of the three vessels sued. Even though it may be the proper 
conclusion from the pleadings that some one or two, or ail of 
the three vessels sued must bave been in fault, it is for the 
libellant to show whieh one, and not for any "one of the three 
to exculpate itself, or prove fault in either or both of the 
otber two. In an admiralty suit between two parties only, 
for a collision, the rule in England seems now to be that the 
burden of proof is not on the claimant, even when he sets up 
matter strietly justificatory or excusatory, until a prima fadi 
case of négligence is shown. 

In The Marpesia, L. E. 1 Privy Council Appeals, 213, in 
1872, inévitable accident was set up as a defeuce by the 
claimant in a collision case, and it was held that in such a 
case the burden of proof lies, in the first instance, on hi/i 
who brings the suit, and does not attach to the vessel sued 
until a. prima fade case of négligence is shown. 

In The Abraham, 2 AspinaU's Mar. Law Cases, N. S. 34, in 
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1873, the suit was against an overtaking vessel, whîch was 
boiind to keep out of the way, The answer admitted the 
overtaking, and set up inévitable accident by the entangling 
of the rudder chains of the overtaking vessel. The plaintiffs 
contended that on thèse pleadings the défendants ought to 
begin, while the défendants contended that the plaintiiïs 
ought to show apnmafacie case. This was on the view that 
the pleadings did not show a prima facie case of négligence, 
although the overtaking vessel was bound to keep out of the 
way. Sir Eobert Phillimore, foUowing The Marpeaia, held 
that the plaintiffs must begin. 

In The Benmore, L. E. é A. & E. 132, in 1873, the an- 
swer made no charge of négligence against the plaintiffs, 
but denied generally the averments of the pétition, and pleaded 
inévitable accident. The case was one of a collision betveen 
two sailing vessels, and it appeared from the pleadings that 
the vessel sued was on such a tack that she was bound to 
keep out of the way of the other vessel. Sir Eobert Phillimore 
faeld that it had been the practice to call on the défendants 
to begin in cases where no charge of négligence was made 
against the plaintiff, and the only defence raised on the plead- 
ings was inévitable accident, but that on the décision in The 
Marpesia the plaintiffs must begin. 

As respects the Dayton, no prima facie case of négligence 
on her part is shown by her answer. The fact that the col- 
lision occurred while the Centennial was under the control 
and direction of the Dayton, and had neither propelling nor 
steering power of her own, is not prima facie évidence of négli- 
gence in the Dayton. The answer of the Dayton allèges that 
the Dayton and the Bowen were approaching in such a way 
that the proper course was for each to pass on the starboard 
side of the other ; that the Dayton took the proper measures 
to pass in that manner, and the proper signais wex'e blown, 
but that the Bowen failed to give heed to said signais, and to 
take measures to pass on the starboard hand of the Dayton, 
and the boats in her tow. There is notbing to the contrary 
of this alleged in the libel, and this does not show any négli- 
gence in the Dayton. The answers of the Bowen and the 
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scow are no évidence against the Dayton. Eyen under the 
most stringent rule, if the Dayton alone were sued, the bur- 
den of proof to show négligence in her would, on the libel and 
her answer, be on the libellant. 

As respects the Bowen and the scow no prima facie case of 
négligence is shown as to either of them by her answer, The 
answer of each allèges that at the time the Dayton and her 
tow were discovered coming down the river by the pilot of the 
Bowen the green light of the Dayton was visible, and she 
appeared to be going between the Bowen and the New York 
shore, which was then about 300 yards distant; that at a 
proper distance the Bowen blew two blasts, to which the Day- 
ton responded by two blasts, and the Bowen thereupon star- 
boarded, heading as far to the westward as she could safely 
do without danger of colliding with another tug and tow on 
her port side, heading in the same direction ; that the Dayton, 
instead of keeping her course or starboarding go as to pass on 
the starboard side of the Bowen, so changed her course as to 
shut out her green light and show her red light to the Bowen ; 
that thereupon, it being évident that the Dayton could not 
cross the bow of the Bowen and of the scow without imminent 
danger of collision, the Bowen slowed, stopped, and backed, 
and that at the time of the collision the headway of the Bowen 
and the scow was about stopped. There is nothing in any of 
thèse averments which makes out a prima facie case of négli- 
gence against the Bowen or the scow. It is urged for the 
libellants that the answer of the Bowen shows that she had 
the Dayton on her starboard side, with the courses of the two- 
vessels crossing so as to involve risk of collision, and that,. 
therefore, under rule 19 of section 4233 of the Eevised Stat- 
utes it was the duty of the Bowen to keep out of the way of 
the Dayton, and as she did not a prima facie case of négli- 
gence is thus made out against her by her answer. This is 
an error. 

The facts stated in the answer of the Bowen do not show 
that the courses of the two tugs were crossing when the- 
Bowen discovered the Dayton. On the contrary, thé green 
light of the Dayton was then outside to the Bowen, and not 
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to lier red ligbt, and the Dayton appeared to be going be- 
tween the Bowen and the New York shore, to the eastward, 
and in a direction which would cause her green light to stili 
be visible to the Bowen, and her red light to b,e still invisible. 
This would insure safety and no collision; and to insure it 
still more the Bowen blew two whistles, and the Dayton an- 
swered with two whistles. After that the Bowen starboarded. 
Even if, before so starboarding, and while so starboarding, 
the Bowen is to be considered as having the Dayton on her 
starboard side, with the courses of the two vessels crossing, 
(which is by no means clear on thèse averments in the anawer 
of the Bowen,) her answer shows that she took proper meas- 
ures to keep out of the way of the Dayton ; that such measures 
were assented to at the time by the Dayton as proper; and 
that then the Dayton changed her course and went across 
the bow of the Bowen. Under thèse circumstances the Bowen 
slowed, stopped, and backed. The answer of the Bowen 
states, substantially, that there was imminent danger of col- 
lision if she kept on. There is nothing in ail this to show 
négligence in the Bowen. When the Dayton so came sud- 
deuiy across the bow of the Bowen a case was not made 
within rule 19, although in that position the Bowen had the 
Dayton on her starboard side, and their courses were cross- 
ing; and, even if it were, the answer shows that the Bowen 
did ail she could to keep out of the way of the Dayton. The 
libel, so far from alleging that it was a fault in the Bowen to 
slow, stop, and back, allèges as a fault in her that she did 
not reverse, or did not do so soon enough. The isolated fact 
of her slowing, stopping, and backing cannot be taken away 
from the connection in which it is found in the answer, and 
separated from the circumstances under which the answer 
states it occurred, particularly as the libel states distiiictly 
that it was a fault in her not to reverse. 

It is urged that it works injustice to the libellant to compel 
him to prove anything, because ail bis proof to inculpate one 
tug must exculpate the other. But that is a position in which 
he bas placed himself, if it exists. In bis libel, however, he 
allèges spécifie fanlts against each tug, and on them claims 
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that eacli tug is in fault. The gravamen of the libel ia that 
both tugs were to blâme, and of course that showing one in 
fault will not show the other to be free from fault. 

Not only did the libellant introduce no évidence in the dis- 
trict court, but he has introduced none in this court, although 
the appeal states that he intends to bave the case heard in 
this court on proofs and testimony. As no case of négligence 
is made out against any one of the three vessels sued, the 
libel must be dismissed as to each. 



Habdy V. MOOBE. 
[IHtPrîet Court, S. D. Nea Torh. November, 1880.) 

1, Praotiob. — Where an alia» process was issued pursuant to an order of 
the court, on proof by aflSdavit that it acquired no jurisdiction under 
the original process, hdd, that this, in efifect, vacated an interlocutory 
degree granted in proceedingg under the original process to which a 
return had been made, -which, if true, showed that the court had ac- 
quired jurisdiction ; that, although the entering of an order vacating 
the decree would hâve been more regular, f allure to do so did not ren- 
der the alias process void. 

S, SiGNiNa LiBBL. — Process issued on a libel sworn to by one of the proc- 
tors as attorney in fact, but unsigned except by the proctors by their 
flrm name, is not void. The failure of the libellant or his agent to 
sign is, in such case, a defect amendable, but until amendment has 
been allowed the libel must be considered as still unsigned, though 
the proctor who swore to it as attorney in fact afterwards, but with- 
out leave of the court-, signed the same. 

After judgment the court is bound to overlook this defect. 

Rev. St. § 3954. 

3. Namb of Libellant. — Naming the libellant by the initiais of his Chris- 
tian name does not préjudice the défendant and is immaterial, though 
it seems so to name the défendant, in publication under au order of 
attachment, would vitiate the attachment, 
Frank v. Levie, 5 Rob. 599. 

In Admiralty. Order to show cause. 

On September 29, 1880, a libel was filed with prayer for 
process in personam and clause of foreign attachment. The 
process was accordingly issued, and on October 5th was re- 
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turned with the marshars indorsement that he had been 
unable to find the respondent, but had attached the crédits 
and effects of the respondent in the hands of a garnishee. An 
interlocutory decree and order of référence were then entered 
on their default. Shortly after the said process was issued 
it was discovered that the libel, though swqrn to, had not 
been signed except by the proctors as proctors. It was then 
Bjgned, without permission of the court, by one of the proctors 
in behalf of the libellant, who had sworn to it as attorney in 
fact. Subsequently, on October lôth, on affidavit of one of the 
proctors, setting forth that when the said process was served 
the garnishee had no crédits or efïeets of the respondent, but 
that it now holds such crédits and effects acquired since that 
time, an alias process was dîreèted by the court to issue, and 
an attachaient, was again levied by themarshal on. the crédits 
and effects of the respondent in the hands of the garnishee. 
'Oh't'Hè fèftirn-day of' thîê seicond process neither the respond- 
ent nor the garnishee appeared, and a second interlocutory 
dÊcrèe and order of référence to a commissioner were entered. 
Testimony was taken before the référée, his report made and 
filed, costs taxed, and the final decree enèéred October 20ih. ' On 
October 25th an order to show cause on affidavit was granted 
to the proctor for the respondent why the final decree and the 
process should not be vacated, or, if not vaeated, why the re- 
spondent shouldnot beallowed to appear herein and answer, 
etc. , _ 
. Samuel W. Weiss, for respondent. 

Beebe, Wilcox & Hobbs, ior libellant. 

Choate, D. J. The return of the marshal to tne process 
■shows that he made diligent aearch for the principal défend- 
ant and could not find him. The moving affidavits raise such 
question of the truth of this return that if it were material 
an inquiry would be ordered. But I think the order of the 
court that an alias issue, made on proof by affidavit that the 
court had acquired no jurisdiction by reason of having made 
no attachment, must be deemed to hâve vacated in effect the 
first interlocutory decree. .It treats that decree as a nuUity. 
It would hâve been proper and more rcgular to hâve entered 



an order atthe same timevacatingtihie;4ecreejlbuf.^lie |ajk^« 
tjQ do so does not, I ]think,iQakQ the,alia» procei^s yoid o;r 
irregular. The information the libellant's proctor.had wheo 
be applied for an orderthat prooess witLfpreign attachment 
issue, was such as to authorize it; and there is nothing to 
show a want of good faith on his client's part in îailing to 
communicate to his proctor ail that he knew about the prin- 
cipal defendant's résidence and place of business. The issue 
of the allas process was justified by the state of the facta exist- 
ing when it issued, and it was duly served. Therefore, the ques- 
tion raised as to the service of the original process is imma- 
terial. The libel shouldhave been signed before process issued. 
It appears to hâve been signed by "Beebe, Wilcox & Hobba" 
as proctors, and verified, as appears by the officer's certifi- 
cate. I do not thinkthe failure of Mr. Beebe to sign it, which 
on the affidavits seems to be admitted, made the process 
void. It was a defeçt which. .would baye been cuf ed by amend- 
ment. But' no ameiidinènt' taving' been allowed, the libel 
must be considered asistill njiwgped exceptby "Beebe, Wil- 
cox & Hobbs" as proctors. . I think if it was in fa,ct verified, 
and that appears by the certîficate, this is a defect the court 
is bound to overlook af ter judgment. Eev. St, § 964. ' ^ 

The libellant being named by his initiais is immaterial. It 

does npti préjudice thedçfend^nt. It might be c[uite otherwise 

if an attempt were made to publish against a défendant by 

his initiais. He might be, priejudiced thereby and the notice 

,insufficient. Frank v.Levief 5B.6b., 599. 

Neither the principal nor . the garnishee show any very 
good reason for not appeaying. The garnishee appears to 
hâve supposed that it need not appear in obédience to the first 
process because it had no funds. It was so advised, This is 
the very reason why it should bave appeared. It suppoged it 
had funds when the second process was served, but nowfinds 
that another person claims the funds. I think, therefore, its 
default should be opened. The principal défendant appears 
to hâve had a proctor retained to attend to the business ail the 
time, and why no appearance was entered does not appear, 
anless it was because the whole proceeding waa regarded as 
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void on account of the defect in the libel, wliich was an error, 
as I think. But he now shows that he may hâve a def enoe 
on the mérita. 

Default opened as to principal défendant and garnishee, on 
payingthe fées and expenses paid upon the référence ; the prin- 
cipal défendant to file his answer, setting up defence ref erred 
to in his affidavit, within five days after entering order on this 
mémorandum, and stipulating that the issues be referred to a 
commissioner for trial; either party, however, being atliberty 
to make any application to the court that he may be advised, 
in conséquence of the libel being unsigned except by "Beebe, 
Wilcox & Hobbs," proctors, on one day'a notice. 



Bmith V. Steamer Joshua Levines. 
(Éktriet Court, 8. D. Nei» York. December28, 1880.) 
1. Wagbs— Intoxication— EvTDBNCB. 

C. H. Williams, for libellant. 

C. E. Croivell, for claimant. 

Choate, D. J. This is a suit for -wages during the years 
1877, 1878, and 1879. The libellant allèges a spécial agree- 
ment to pay him $100 v. month during the time the vessel 
was running. He served as engineer and fireman. The 
promise to pay the libellant $100 a month is prOved, but the 
claimant has attempted to show that he was so intoxicated 
when he made the promise that he did not know what he 
was doing. I think the weight of the testimony is against 
the claimant on this point, and the libellant is entitled to 
recover his wages at that rate. His wages amount to $2,030 
between September 1, 1877, and February 11, 1879. He 
admits that the claimant is entitled to crédits, which reduce 
the amount to $810.29, for which sum, with interest from 
February 11, 1879, with costs, the libellant is entitled to a 
deeree. 



thb schooneb mabï chilton. 847: 

The Schooner Marï Chiltok. 
[Dislrict Court, 8. D. New York, Novcmber, 1880.) 

1. Admiralty— EsTOPPEL— Makitimb Lien. 

Wliere the claimant (owaer) of the vessel, who personaily contracted 
with the libellant for repairs made at bis dock in Brooklyn, New 
York, resided at the time, and had long before resided, in New York 
city, and the vessel at the time was registered at New London, Con- 
necticut, and had " New London " painted on the stern, and the owner 
informed libellants that she was registered there, was mortgaged, and 
that he could ascertain about her from the collecter there : 

Held, that thèse f acts did not import a représentation that the claim- 
ant lived in New London. 

That while the owner, if he has misled the libellant by représenta- 
tions as to the vessel being f oreign or domestic, may be estopped to 
deny such représentations, 

(The E. A. Barnard, 2 Fbd. Rbp. 712, 716,) 

StiU the libellant doesnot appear to hâve been misled by them, 

The libellant, knowing that the claimant had bought the vessel, 
was bound to inquire as to his place of résidence. 

That the vessel, being in the port where her owner resided when 
the repairs were made, waa a domestic Yefeel,'and no lien attached by 
the maritime la w. 

The Albany, 4 Dill. 439. 

That no lien therefor attached under the laws of New York, the 
necessary spécifications not having beea filed. ' 

In Admiralty. 

Robert Payne, for libellant, 

W. W. Goodrich, toi cla-irasint. 

Choate, D. J. This is a suit for laborand materîals fjar- 
nished in repairing the schooner Mary Chilton. The re- 
pairs -were put upon her at the libellant's dock in Brooklyn. 
The libel claims .■ lien therefor both by the maritime law and 
by the state law. 

As to a lien by the state law there is no proof that the 
libellant filed the necessary spécification. As to a gênerai 
maritime lien it is shown that the owner of the vessel, who 
personaily contracted with the libellant for the repairs, then 
and long before resided in New York city. The vessel had 
been registered at New London, Conn., and "New London" 
was painted on her stern when the vessel came to the libel- 
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lant's dock. The owner also informed libellant tliat she was 
registered at New London, and that there was a mortgage on 
her, and that he could ascertain about the vessel by tele- 
graphing to the collector there. The vessel being in the port 
where her owner resided was a domestic vessel, and no lien, 
attaehed for the repairs by the maritime law. Tlie Alhany, 
4 Ml. 439. If the owner misled the libellant as to het char^ 
acter, as being foreign or domestic, he may be estopped to 
deny his représentations as to her character. The E. A. 
Barnard, 2 Fbd. Eep. 712, 716. It is claimed by the libel- 
lant that there is such an estoppel in this case. I cannot 
find, however, that the libellant was misled by any représen- 
tation of the owner as to his résidence, or as to the charac- 
ter of the vessel. The libellant was informed that the claim- 
ant had bought the vessel, and he made no inquiry as to 
claimant's place of résidence. I do not think that the name 
"New London" painted on the stern, or the information that 
the vessel was registered there, were or imported a représen- 
tation that he lived there. The proper inference to be drawn 
from what the libellant was told was rather that the vessel 
had once belonged to somebody who lived in New London, 
but that now she belonged to this claimant. The libellant 
had no reason to suppose that the claimant did not live in 
New York, and on inquiry he would hâve ascertained that he 
did live hère. I think the facts do not warrant the conclu- 
sion that the claimant is estopped to mako this defence. 
Libel dismissed with costs. 
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BuoK and others ». Piedmont & Arlington Life Ins. Co. 
and others. 

(Circuit Court, E. D. Virginia, tiecemher 23, 1880.) 

JurnsDicTioN OF Fedebai. Court — Bill Filbd vu State Oottrt — 
Sdit Kot AT Issue.— On November 30, 1880, the défendant corpora- 
tion, an insolvent life insurance company, doing business at Rich- 
mond. Va., and having policies distributed in many states of the 
nnion, by order of its board of directors, but without any previous 
authority from-its stockholders, conveyed ail its property to its vice- 
président in trust, for the beneflt of creditors, subject to certain con- 
ditions and préférences, duly set forth in the deed ereating said trust. 

On December 3, 1880, the trustée set on foot a suit in the chancery 
court df Bichmond, askingthe aid of that court in the administration 
of his trust. 

On the same day a résident créditer flled a bill in his own uame, in 
the same court, against the défendant company and the said trustée, 
and asked leave therein to subsequently make ail the directors and 
stockholders parties to the suit, when their names should be Iheresfter 
ascertained. This bill also asked for ail proper accounts and a receiver, 
and that ail the creditors might be ascertained, the fund collected and 
distributed, and the trust deed set aside ; and f urther asked for a 
Personal decree for the amount paid the company by the complain- 
ant, on the ground that the company had forfeited its contract by 
refusing to give the complainant a paid-up policy in exchange for hi» 
original policy. 

On December 11, 1880, the complainants, non-resîdent creditors, 
exhibited their bill in this suit, to -which they made the company, the 
trustée, and the stockholders ail parties défendant, and asked, in the 
name of themselves and of ail creditors yi\xo might come in, that the 
trust deed should be set aside, the funds collected and distributed, a 
receiver appointed, and for ail the gênerai and spécial relief usually 
asked for in creditors' bills. 

A rule was thereupon made by this court, calling upon thèse de- 
fendants to show cause, December 20th, why a receiver should not be 
appointed. It further appeared, upon the return-day to this rule, 
that the bill of the trustée had never been filed in the state court ; that 
the cause had not proceeded to issue in either of the suits in that 
court; and that such court had not appointed a receiver, or taken 
custody of the efEects of the défendant company, or made any ordcr 
■ by which it took cognizance or assumed jurisdiction of the contro- 
versy between the parties to the respective suits. Edd, under thèse 
circumstances, that the institution of the mère incipient steps of the 
two suits in the state court would not defeat the jurisdiction of thi* 
court. 
v.4,no.lO — 5é 
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2. Receiybe— Iksoltent Life Instthance Company.— SêMi/wr^A^r, that 

the insplvency and assignaient of tlie défendant company, and the 
action of the trustée in applying to the state court for aid in the 
administration of his trust, exhibited ail the conditions requisite to 
authorize this court to immediately appoint a receiver, in accordance 
with the application of the complainants. 

3. Bame— Trustée of Insolvent Company. — Héld, further, that this 

court would not appoint such trustée and former vice président the 
receiver of the insolvent company. 

4. Featto — Insolvent Life Inbubance Company — Pkoof. — The mère 

fact of the failure of a life Insurance company would seem to be 
prima facie proof that its opérations hâve been conducted in a fraud- 
aient manner ; and, if the failure is not explained by some great cas- 
ualty, such as a wide-spread pestilence, or sudden flnancial convul- 
sion, or physical calamity, it would seem to be per se proof of fraud. 

i. CoNSTEUCTiVE Frattd — MANAGERS DP CoMPANT. — Such failure does 
not necessarily create a presumption of moral turpitude in the man- 
agers of the company, but it certainly does create a presumption of 
flnancial imbecility, or recklessness, or extravagance, or that gross 
négligence, which is équivalent in its conséquences to fraud, and 
whlch a court is bound to regard as constructive fraud. 

In Equity. 

The facts of the case, so far as they bear upon the points 
■of law decided, are recited in the opinion. 

Ould é Carrington and B,. L. Maury, for complainants. 

John 0. Steger, W. W, Crump, Hundley é Hunter, Sands, 
Varier é Leake, Keen é Davis, and others, for défendants. 

Hughes, D. J. The défendant in this cause, the Piedmont 
& Arlington Life Insurance Company, is avowedly insolvent, 
and, on the thirtieth day of November ultimo, its président, 
vice-président, and secretary, by order of its board of direct- 
ors, and without previous authority from its stockholders, 
made a deed of assignment, by which it granted, set over, 
and assigned to its vice-président, Angus E. Blakey, ail its 
bonds, bills, notes, choses in action, and évidences of debt of 
-èvery description; ail its judgments, decrees, and liens; its 
mortgages, deeds of trust, and securities ; ail its ofBce furni- 
ture in Richmond, including desks, tables, carpets, stoves, 
iron safe, and otlier apparatus; and ail its lands, lots, tene- 
ments, and parcels of real property lying in the states of 
Virginia, West Virginia, Tennessee, South Carolina, Arkansas, 
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Texas, and Florida, — ^in trust for certain purposes set ont 
in the trust deed, which describes in détail the lands con- 
veyed. 

Thp deed gives the trustée power to sell, dispose of, and 
convey the said effects for cash or on such crédits as he may 
choose, and-with the proceeds to pay, first, two classes of pre- 
ferred creditors, one class prior to the other; and, afterwards, 
to secure to the policy-holders of the company, and benefici- 
aries under policies issued by it, the équitable value of 
their policies, as of the date of the deed, discrimina ting the 
policy-holders in the states of Kentucky, California, and Mary- 
land from thosè in other states of the Union ; and pref erring 
those policy-holders who may be "sati&fied" with the équita- 
ble values ascertained by the trustée, over those who may b© 
"not satisfied." By this deed the directors put the affairs 
of the company ih liquidation, and, by necessary effect, ter- 
minated the existence of this corporation, as a life insuranc» 
company. 

On the eleventh day of this month the complainants, who 
are non-residents, exhibited their biU in this court, in which 
they charge that the défendant company is insolvent ; that 
its deed of the 30th ultimo is frau'dulent, and was intended to 
hinder and delay creditors, and was made without authority 
of the stockholders ; and, among other things, they pray for 
the appointment of a receiver, and for the setting aside of 
the trust deed as nuU and void. A rule was made by this court 
on the eleventh instant ealling upon the défendant company 
and the said Blakey, trustée, to show cause hère, on the 
twentieth instant, why a receiver should not be appointed. 

The company and Blakey appeared on the twentieth instant, 
and, in the form of two pleas, denied the jurisdiction of this 
court to entertain this suit. One of the pleas set out, as de- 
feating this jurisdiction, in substance, the fact that the said 
Blakey had on the third instant set on foot a suit in the 
chaneery court of Eichmond asking the aid of that court in 
aidministering his trust, involving the subject-matter of the 
suit hère ; but it has been shown that the bill of Blakey bas 
not jet been filed in the said state court. The other plea to 
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the jurisdiction ,of this court :set ont the fact, in substance, 
that one G. B. Maury had oti the tbird instant, set on foot a 
suit in the said chancery court of Eichmond, and exhibited 
his bill there against the defendajnt company and Blakey, the 
trustée, for purposes similar to those sought by the proceed- 
ing in this court. It has been shown that in neither of the 
two suits in the chancery court of Eichmond has the cause 
proceeded to issue; that those suits are still at rules; that 
that court has not appointed a receiver or taken custody of the 
res,^that is to say, the effects of the défendant company, — 
or made any order by whioh it took cognizance or assumed 
jurisdiction of the controversy between the parties to the re- 
spective suits; and that the parties there are not the same as 
the parties to the suit hère. It bas been ehpwn that the 
nature and objecta of the suits in the chancery court of Eich- 
mond are différent fronj those of the suit hère. The Maury 
bill is filed in his own name 9,]one, although he asks for ail 
proper accounts, for a receiver, and that ail creditors may be 
ascertained, the f und colieeted and distributed, and the deed 
set aside. It asks for a personal decree for the amount 
Maury has paid the company, on the ground that it hasfor- 
feited its contract by refusing to give him a paid-up pçilicy in 
«xchange for his originalpqlicy. It makes the company and 
the trustée alone parties' défendant, although leave is asked 
to make ail the directors.çind stockholders parties hereafter 
when their names shaU be ascertained. 

The Blakey bill, a copy of which is filed in this court, 
though the original is not yet filed in the chancery court of 
Eichmond, asks the assistance of the court to carryinto efifect 
the provisions of the trust deed. On the other hand, the suit 
in this court asks, in the name of the complainants and of ail 
creditors who may corne in, for the spécial and gênerai relief 
usually asked in creditors' bills, that the trust deed shall be 
set aside, that the funds be colieeted and distributed, and that 
a receiver be appointed; and it makes the company, the trus- 
tée, and the stockholders ail parties défendant. I overruled 
the objections raised by the two pleas on the foUowing 
grounds, viz. : that non-resident citizens had a constitutional 
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right to sue this company in this court ; that this company 
had policies distributed in many statçs of the Union, whoae 
holders could not hear of its bankruptcy for a considérable 
time after its avowal hère; and that the individual action of 
one of its officers, and of one of its creditors, who happened 
to be résident on the spot, in taking the mère incipient 
steps of a suit in a state court within a few days after the 
avowal of the company's bankruptcy, and before it could be 
known at a distance, more especially in the absence of any 
action of the state court assuming jurisdiction of the eontro- 
versy or of the res, could not defeat the constitutional right 
of non-residents to sue in this court. And, in considération 
of the fact that the défendant company's transactions em- 
braeed many states, making a United States court the more 
appropriate tribunal for the adjudication of its affairs, I de- 
cided that this suit must go on hère. 

The pleas to the jurisdiction being thus disposed of, I ain 
now to pass upon the application of complainants for the 
immédiate appointment of a receiver. The défendant com- 
pany is eonfessedly insolvent. , Being a life insurance com- 
pany^ insolvency and an assignment of ail itseffects in liqui- 
dation is final and irretrievable death to its corporate existence. 
It is incapable of taking care of its own effects, and has 
itself confessed the fact by assigning them to a trustée. That 
trustée has confessed his inability to adrainister the prop- 
erty in accordance with the deed, by taking steps to obtaiQ 
the aid of a court of chancery in the task. By the insolv' 
ency, by the act of the défendant company in making an 
assignment in liquidation, and by the act of the trustée in 
invoking the aid of a court, the défendants in the suit hère 
hâve themselves exhibited ail the conditions requisite to 
authorize a court to appoint a receiver. It is useless to 
contend that courts should observe extrême caution in enter- 
ing upon the appointment of receivers. Such caution is only 
necessarywhere the défendant company's insolvency is denied, 
■where the com-pany is in the fuU exercise of its franchises 
and use of its property, and where the act of the court would 
abruptly and harshly arrest it in its career of action, and wrest 
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its property from its use and oontrol. It îa true that in sucli 
a case à court should consider well the conséquences of its 
action, and adopt the extrême recourse only when the fact» 
of the case most clearly justify the measure. 

But this défendant company is already extinct; its fran- 
chises are already forfeited and abandoned ; its property al- 
ready put by its own act out of its own use and possession, 
and committed to liquidation. Having thus itself made a. 
case for a receiver, and actually anticipated a court in ap- 
pointing one, this court is relieved from the painful inquiries 
and delîcate responsibility usually devolved upon courts in. 
passing upon applications for receivers ; and, therefore, I am 
confronted with but a single question, which is whether or 
not this court will allow the défendant company to appoint 
its receiver for it. 

This is an insolvent life Insurance company — a company 
which has approached thousands of men and women in the 
land and said, if out of your annual earnings and Saving» 
yoa will pay me annual premiums of money during your 
natural lives, I will at your death pay to your widows and 
children certain thousands of dollars for their support. Hav- 
ing received thèse premiums for 12 or 15 years down to a few" 
weeks past, it now reveals to the world that it cannot comply 
with the solemn obligations which it had undertaken. I 
think that the mère fact of the failure of a life Insurance 
company is prima fade proof that its opérations hâve been 
conducted in a fraudulent manner ; and, if the failure is not 
explained by some great casualty, such as a wide-spread 
pestilence, or sudden financial convulsion, or physical calam- 
ity, I think that it is per se proof of fraud. I will not pré- 
tend to say that it créâtes the presumption of moral turpi- 
tude in the managers of the company, but it certainly does 
of eonstructive fraud; thai is to say, of that financial im- 
becility or recklessness or extravagance, or that gross négli- 
gence, which is équivalent in its conséquences to fraud, and 
which a court is bound to regard as eonstructive fraud. 

Would the court be justified in allowing a trustée appointed 
by such a comnany, in the very deed in which it avowed its 
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însolvency, to remain in the custody of îts effects and to 
administer tliem? Could the court expect to attract and 
retain the confidence of the public and of its suitors, if it 
should sanction such an act? I think not. The insolvency 
and abnégation of the company left its effects in the légal 
and rightful custody of ho one, and the court must at once 
provide for the emergency by appointing a receiver. 

It has not been the policy or practice of this court, in ap- 
pointing receivers for insolvent companies, to appoint any one 
who had been offioially and responsibly connected with the 
mismanagement which brought his company's affairs to ruin ; 
and, for that reason, I cannot appoint Mr. Blakey as recelTer 
hère, in whoae personal integrity I -would otherwise hâve the 
utmost confidence, and whose high character I most cheer- 
fuUy acknowledge. 

The judge then announced the appointment of A. L. Boni- 
■ware, Esç[., as receiver of the company. 



HioKS and Wife v. Jenkingb. 

{GiTcuit Court, if. D. Georgia. Octolier, 1880.) 

1 MoRTGAGE— FoRECLOSTjRE— Fratid.— Several tracts of land were sold 
under one contract, and separate deeds naming a distinct considéra- 
tion were given for each tract. Hdd, that fraiud and want of consid- 
ération in tlie sale of one tract could be set up as adefence in a suit 
to f oreclose a purchase-money mortgage upon another of such tracts. 

2. 8ame — Samb— Bamb. — Rdd, further, that such defence could be set up 
againat the heirs and distri butées of the mortgagor, where such mort- 
gage had been transferred to them as an advancement. 

In Equity. 

The purpose of this suit is to foreclose a mortgage executed 
hy the défendant to one Henry Irby, now deeeased, dated 
May 7, 1877, on certain lots of land in Hall county, Geor- 
gia, known as the "Glade Mines," and containing 2,000 
acres, to secure a note dated the said May 7, 1877, made by 
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said Jennings, and payable to said Irby, for $10,000, and fall- 
ing due January 1, 1879. The note recited on its face tbat 
it was given for part of the purchase priée of the Glade mines, 
in Hall county, Georgia. Uponthis note the défendant paid, 
on December 81, 1878, the sum of $5,000 principal, and ail 
the interest due up to tbat date ; and, by an indorsement 
made on the mortgage by the payée of said note, the time for 
the payment of the note was extended to January 1, 1880. 
The bill alleged that in January, 1879, Henry Irby, the 
payée of said note, assigned said note and mortgage to the 
complainant Eoyal B. Hicks, and delivered the same to the 
complainant Sarah Jane Hicks, who was his daughter, as an 
advancement to her out of his estate, and the same was then 
and there accepted by her as such; tbat on February 20, 
1879, said Henry Irby departed this life, and afterwards, on 
April 7, 1879, John F. Irby, who was a son, and C. L. 
Walker, who was a son-in-law, of said Henry Irby, for the 
purpose of carrying out the wishes of said Henry Irby in réf- 
érence to said note, signed a transfer of ail their interest in 
the same to complainant Eoyal B. Hicks, and authorized 
him to reçoive the money due on the same. The considéra- 
tion of tbis transfer by John F. Irby and Walker was an 
agreement on the part of Sarah Jane Hicks to accept said 
note as an advancement, and account for the same in the final 
settlement of Henry Irby 's estate; and the complainants, 
Hicks and wife, agreed to pay over to John F. Irby, and to 
C. L. Walker, for his wife, Agnes Walker, $10,000 belonging 
to the estate of Henry Irby, then on deposit in a bauk in the 
city of Atlanta. Of tbis sum $5,000 was actually paid on 
July 18, 1879. 

The defence relied on is stated substantially as follows: 
On April 27, 1877, the défendant entered into a contract in 
writing with the said Henry Irby for the purchase of cer- 
tain mining lands in Georgia, then owned by said Irby. 
There were two tracts in Hall county, known respectively as 
the Glade mines and Cbapman mines, each containing 1,000 
acres, and lying contiguous to each other, and ail designated 
as the Glade mines in said contract ; and lot No. 133 of the 
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eeventeèntli district in Pulton county, Georgia. For thèse 
lands the défendant Jennings agreed to pay the sum of $30,- 
000, as foUows: $10,000 on the delivery of deeds; $5,000 
on July 1, 1877; $5,000 on January 1, 1878; and the re- 
maining $10,000 at any time during the year 1878; and for 
that part of the purchass money which waa unpaid, a mort- 
gage was to be given on the Glade mines. When deeds were 
made by Henry Irbyto Jennings for those lands, in pursuance 
of this contract, the parties required that the purchase money 
should be divided into three parts — $10,000 for the Glade 
mines ; and the like sum, eaeh, for the Ghapman mines, and 
for lot No. 133 in Fulton county. Three separate deeds were 
made — two for the Hall county lands, and one for lot 133 in 
Fulton county. Ten thousand dollars was paid by Jennings 
to Irby on the delivery of the deeds, and a mortgage given on 
the Hall county lands to secure the residue of the purchase 
money, -which was evidenced by two notes for $6,000 eachj 
and one note for $10,000. The two $5,000 notes were paid 
at or before maturity, and a payment was made on the $10,- 
000 note of $5,000, and ail interest up to January 1, 1879. 

The défendant allèges that in the treaty for the purchase of 
thèse lands Henry Irby represented that the said lot 133, in 
Fulton county, contained a valuable silver mine, and was worth 
$15,000 or $20,000, and that upon the strength of thèse 
assurances he agreed to give, without any examination of 
the Fulton county lands, $30,000 for the three tracts of 
land, estimating lot 133 as worth at least $10,000, and be- 
lieving it to be worth $15,000; and that he would not bave 
purchased said lot 133, in Fulton county, or the said Hall 
«ounty lands, but for the statements of said Henry Irby in réf- 
érence to the value of said lot 133. He déclares that he relied 
implicitly on the représentations of Irby in relation to said 
lot 133, and had no opportunity to examine the same. Said 
lot was about 70 miles distant from the place where the con- 
tract of purchase was made. 

The défendant says that ail the statements of said Irby in 
référence to the value of said lot 133 were false, and Irby 
knew them to be false when he made them; that, bo far 
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from its being true that said lot contained a valuaMe silver 
mine, there was not a trace of silver or other precious métal 
to be found upon said land, and, so far from its being worth 
$15,000 or $20,000, it was not worth more thanthree dollars 
an acre, — in the aggregate about $600; and he claims that 
thence, by reason of said fraud, there should be no decree for 
complainants on said note and mortgage. 

D. F. Hammond and W. B. Hammond, for complainants. 

J. B. Estes, Claude Estes, and L. J. Gartrell, for défend- 
ant. 

Woods, C. J. The eTidence leaves no doubt that Henry 
Irby, in his treaty with Jennings for a sale of the lands, men- 
tioned in the answer of défendant, fraudulently misrepre- 
eented the value of lot 133 in Fulton county. The fact that a 
careful examination of the lot, and an assay of ores found 
Bpon it, shows that not a trace of any precious métal exists 
upon it, stamps the statements made by Irby to Jennings, 
in référence to its value, with falsehood and fraud. So far 
from being worth $15,000 or $20,000, on account of the depos- 
its of silver to be found on it, as asserted by Irby, it is not 
worth over $500 or $600. Irby must hâve known that his 
représentation was false, for he told Jennings that he had 
procured an assay of the ore taken by himself from the lot 
to be made, and that it proved to be rich in silver. The évi- 
dence shows that the lot 133 formed at least a third of the 
entire considération given for ail the lands sold by Irby to 
Jennings. If this suit were prosecuted by Irby, and if it were 
based on a note given for the purchase priée of lot 133, there 
could be no question that the defence set up in the answer 
and established by the proof, showing the wilful fraud and 
misrepresentation of Irby, ought to prevail. But the suit is 
for f oreelosiire of a mortgage, exeeuted to secure a note, given, 
as expressed on its face, for the purchase money of the Glade 
mines, and it is prosecuted, not by Irby, but by one of his 
beirs, to whom he transferred the note in his life-time, and 
who, at the time of the fcransfer and since his death, has 
agreed to consider it as an advancement on his share of his 
father's estate, •: 
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This state of faots raises two questions: 

(1) Can the fraud of Irby, and the failure of the consid- 
ération in the sale of lot 133, be set up as a defence to a suit 
io foreolose the mortgage on another tract of land executed 
■to secure a note given for the purchase priée of that other 
tract ? The évidence makes it clear that the purchase of the 
three tracts of land was one transaction. It was provided for 
in one instrument, and one gross sum named for ail the lands 
■which Irby agreed to convey. It is true that, in arriving at 
this gross sum, estimâtes were put on each tract, and that, 
■when the -written contract came to be executed, three separate 
deeds were made for the three tracts respectively, and a con- 
sidération of $10,000 named in each. The deeds were ail 
made, the cash instalment paid, and the mortgage executed 
at the same time. Now, if Irby himself were seeking to fore- 
close this mortgage, it is quite apparent that his fraud in 
selling lot 133 for $10,000, which had been paid, might be 
set up as a defence against his recovery of the same amount 
as the considération for another of the tracts sold by the same 
contract. In an action at law the defence might be restricted 
to the note sued on ; but not so in a court of equity, which 
always looks at the substance of things, and seeks to do com- 
plète justice between the parties. 

A court of equity would not allow a decree upon the note 
and mortgage in suit, and then tum the défendant over to 
another suit to recover the amount ont of which he had been 
wronged by the fraud and falsehood of the complainant. 
Having the parties before it, it would adjust the controversies 
between them, springing out of the same transaction, accord- 
ing to equity and good conscience î and this would be to 
refuse a decree on this note and mortgage in considération of 
the fact that the complainant had already defrauded the de- 
fendant, in the same contract out of which the note and mort- 
gage sprung, to an equal or greater amount. Upon the facts 
of the case, therefore, if Henry Irby were the complainant, no 
decree should be made in his f avor. 

(2) The next question is, can the defence which the défend- 
ant could hâve eet up against the note and mortgage, if the 
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suit to foreclose were proseouted by Irby, be set up against 
his héirs and distributeés ? The transfer of tbe note by Henry 
Irby in his life-time to Sarah Jane Hicks, his daughter, was 
not for value ; it was a mère gif t. The rule is that a nego- 
tiable instrument, in order to be operative in the hands of an 
indorsee as against equities and defences existing between 
the maker and payee^ must hâve been taken by the indorsee 
for value; that is, he must hâve parted with something valu- 
able therefor at the time of the transfer. Park Bank v. Wat- 
son, 42 N. Y. 490. 

Neither Sarah Jane Hicks nor her husband, Royal B. Hicks, 
paid anything for the note at the time of its transfer by 
Henry Irby. They parted with nothing of value as a con- 
sidération for the transfer. The same defences against the 
note were therefore open to the maker as if it had remained 
in the hands of the original payée. The agreement made 
between Hicks and wife, and the other heirs and distributeés 
of Irby's estate, after Irby's death, did not change the terms 
on whioh Hicks and wife had received the transfer of the note 
and mortgage. They agreed to consider them as an advance- 
ment, and they had received them from Henry Irby as an 
advancement. The oontract between them and the other 
heirs and distributeés provided that in case of any recovery 
against the estate of Henry Irby, reducing the distributive 
shares of the heirs, they, the said heirs, would "refund their 
pro rata shares of such recovery to an extent sufEcient to 
save indemnified and harmless the legatees of said estate, 
ând make ail parties interested therein equal." A fair con- 
struction of this oontract would require, in case of a faiiure 
to collect the note in suit by reason of the defences set up, 
the answer that the residue of the estate should be equally 
divided between ail the distributeés, so as to give each an equal 
share. In any view that may be taken, the complainants 
neither paid nor surrendered anything of value for the trans- 
fer of the note and mortgage. The same defences are there- 
fore open to the maker of the note as if the suit were prose- 
cuted by Henry Irby in person. 

The défendant Jennings, after setting forth in his answer 
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hîs defence to the case made by the bill, attempts, by calling 
his answer an answer in the nature of a cross-bill, to make 
the complainant Hicks, in his capacity of administrator of 
the estate of Henry Irby, a party to the original bill, and 
asks a decree against him, as sach administrator, for the 
$5,000 paid upon the note and mortgage on which the suit is 
based, mth interest. An answer in the nature of a cross- 
bill is authorized by the Code of Georgia, but no such plead- 
ing is reeognized by the equity practice of the United States 
courts. If the défendant had filed a formai cross-bill he could 
only make either the complainants or other défendants, if 
any, or both, parties défendant to his cross-bill. He cannot 
introduce a new party and ask relief against him. By ask-: 
ing relief against Hicks, as administrator of Irby, the défend- 
ant seeks to bring into the litigation a new party, and to obtain 
a decree against him' alone. This is not permissible. The 
other parties to the case are not to be involved by the filing 
of a cross-bill in a controversy between one of the défendants 
and a étranger to the original litigation, in which they hâve 
no interest and to which they are not necessary or proper 
parties. 

There can, therefore, be no decree in favor of the défend- 
ant against Henry Irby 's administrator, as prayed for in the 
answer. Therô will be a decree dismissing the bill of com- 
plainants at their costs, and dismissing the claim of the de- 
fendant set up in his answer in the nature of a cross-bill, 
without préjudice to a suit upon the same by défendant 
against Henry Irby's administrator. 
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Wasd V. Paducah & Memphis E. Co. 
(Circuit Court, W. D. Tennessee. , 1880.) 

1. Pbactice in Equitt — Rbfbkbncb. — A case should not be referred to 

a master uatil the issues made by the pleadings hâve been settled by 
a decree. It is not proper to try those issues upon exceptions to the 
master's report. 

2. ToBTS— Damagk to Crops bt Animals of thb Owner— WHEif Ad- 

JomiNO Pbopeietob Liablb. — If crops be damaged by the animals 
of the owner, an adjoining proprietor can only be liable when, by 
some prescription, contract, or statutory duty, such liability ia imposed 
on him. 

3. Railhoads — Fence Law— Cattle-Guakds.— The ordinary fence laws 

of Tennessee do not apply to railroad companies, and there is neither 
a common-Iaw nor statutory obligation on them to construct or main- 
tain cattle-guards for the protection of crops growing on the culti- 
vated lands through which their roads pass. Neither was the act of 
1875, c. 64, intended to apply to railroad companies, although the land 
on which the track is built is within " one gênerai enclosure," made 
by joining the fences of the farmer to the cattle-guards of the 
railroad. Thèse laws were intended for adjoining land owners engaged 
in agriculture, who are mutually benefited as well as bound by 
them. 

4. Same— Implibd Cokteact. — In the absence of a contract, or charter 

obligation, or some statutory duty to maintain cattle-guards, none 
will be implied from the fact that the company bas constructed them 
along the line of road where it enters and leaves cultivated flelds, 
unless the lapse of time has raised the presumption of a grant or 
coveuant. 

B. COHTRIBUTOST NEGlilOBNCI! — SlRATINa ANIMALS— D0TT DP THB OWN- 

BK OP THE Gbop. — The owner of crops, having knowledge that stray- 
ing animals may pass over defective cattle-guards and destroy thé 
crops, cannot recover for their destruction without using every means 
an ordinarily prudent person would use to protect them. It ia con- 
tributory négligence not to do this. 

In Equity. 

Finlay é Peters, for petitioner. 

Gantt é Patterson, for défendants. 

Hammond, D. J. The practice adopted in tliis case, of 
referring the pétition to a master before any decree settling 
the rights of the parties upon the issues made by the plead- 
ings, has resulted in trying intricate questions of law and fact 
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upon exceptions to the master's report, which does nothing 
more than ascertain the quantum of damages alleged to hâve 
heen Bustained. It is a praetice that has been justly con- 
demned as intolérable, is certainly inconvénient and per- 
plexing to the court, and should not be resorted to in thfr 
future. Cobb v. Jameson, 1 Tenn. Ch. 604; Eubank v. 
Wright, 2 Tenn, Ch, 538 ; Patten v. Cône, 2 Leg. Eep. (Nash- 
ville,) 173. 

Technically, the decree of référence is an adjudication 
against the receivers that damages havé been sustained for 
which they are liable, and, strictly taken, tlie only question 
would be as to tlie amount ; but such has not been the under- 
standing of the parties, and I hâve considered the question» 
as if the case were before me upon the pleadings and th& 
proof, 

The pétition is filed to recover damages to the petitioner's 
crops by strttying animais, through the alleged négligence of 
the receivers of this court, while operating the railroad, The 
claim is for about $1,581, and the master has allowed $9T8.27, 
the receivers insisting that at most the proof shows only 
$372,50, Exceptions to this report are filed by both sides, 
and they raise the questions to be determined, The négli- 
gence complained of was a failure to keep the cattle-guards 
on the line of petitioner's field, through which the road 
passes, in a condition to exclude the animais. The defenees 
are thèse : (1) That the railroad company was under no obli- 
gation to fence or guard the crops of petitioner; (2) that thf 
cattle-guards were not negligently kept ; (3) that the damage 
occurred by the négligence of the petitioner herself, 

T'he proof on some points is very conflicting, but x think 
the foUowing statement contains the facts proved, and are 
those upon which the rights of the parties must be de- 
termined : 

The petitioner, being the owner of a field of about 600 
acres of enclosed and cultivated land, granted the railroad 
the right of way of the necessary width, not exceeding 100 
feet on each side from the center of the road, and agreed in 
wriiing to make a deed to the right of way whenever thft 
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road was permanently located. This mémorandum of the 
grant contains no oovenant or réservation binding the Com- 
pany to keep and maintain a fence between the lands so 
granted to the company and the adjoining lands of the peti- 
tioner. It is conceded that the charter of the company im- 
poses no such obligation, and whether the gênerai or statuts 
laws of the state do or not will be hereafter oonsidered. 

The company, in constructing its road, did build cattle- 
guards at the points of entrance and exit into thia and ail 
other fields through which it passes, and the fences of peti- 
tioner being joined to the cattle-guards, the enclosure of the 
railroad land and the two now separated parcels of the peti- 
tioner was complète. Near one of thèse cattle-guards was a 
highway along the fence and across the railroad, and on either 
side of the field unenclosed lands. Thèse cattle-guards were 
allowed to fill up, so that straying animais could cross them, 
and by this means cattle entered the field and committed 
the damage complained of hère. The cattle and hogs doing 
the damage mostly belonged to the petitioner, as she says 
herself in her déposition, and there is nothing in the proof to 
show what proportion of the damage was committed by other 
animais than her own. The damage was mostly done by 
hogs. 

The proof is conflicting on the question of négligence, but 
I thiiik establishes that thèse guards were not properly 
attended to, and were allowed to fill up, and the animais 
entered the fields over them. The proof shows that the dam- 
age was not committed at one time, but the animais habit- 
ually trespassed on the crops for two years. Newton Ward, 
a son of petitioner, says he drove the animais out of the field 
frequently, — five or six times, he thinks, — until he saw it was 
useless, and let them alone. He says the trespass began in 
June, and continued until the crops were nearly ruined. He 
handed a note to one of the witnesses to be given to the 
superintendent, informing him of the condition of the cattle- 
guards, which that witness says was delivered. 

Another witness for petitioner says he informed the rail- 
road hands about the trespasses, and others say the train- 
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hands eould see the hogs in the field from the cars. The 
railroad hands say they knew nothing of the trespasses, ex- 
cept at the time the note was sent, when the guards were 
cleaned ont. It does not appear when this note was sent, 
•whether at the beginning of the trespasses or later on, but 
the petitioner's witness, who carried the note, says Givens, 
the superintendent, said that if Mrs. Ward would send some 
hands and hâve the cattle-guards cleaned ont it would stop 
the damage. Mrs. Ward says she "did not think it her bus- 
iness to repair the cattle-guards." The proof shows that six 
or eight hands could clean them eut in a day; some of the 
•witnesses say half a day, others longer. The description of 
the guards shows that it was no very difficult or costly opéra- 
tion to clear them of the ûlling and keep them clear. On 
the whole, this proof establishes that Mrs. Wardneither kept, 
her animais up, kept them ont of the fields by other means, 
or cleared eut the cattle-guards ; but, relying on the theory 
that the company was liable for the damages, she permitted 
her own animais to destroy her crops, supposing she had per- 
formed her whole duty in the matter when she gave the com- 
pany's agent notice of the condition of the cattle-guard. It 
is proper to say that while the petitioner claims for damages 
to the crops of two years, the proof is mostly confined to the 
crop of one year. 

The anomaly of this case is that the petitioner is seekiug 
to recover, from an adjoining land owner, damages done to 
her crops hy her own animais. The owner or keeper of ani- 
mais is generally liable for damages done by them when they 
are trespassers. Fletcher v. Rylands, L. E. 1 Exch. 263, in 
which the opinion by Blackburn, J., traces the earliest cases 
for the doctrine as far back as 20 Edw. IV. It is there said 
that "if the owner of 200 acres in a common moor enfeoffs 
B. of 50 acres, B. ought to enclose, at bis péril, to prevent 
damage by his cattle to the other 150 acres; for, if his cattle 
escape thither, they may be distrained damage feasant. So 
the owner of the 150 acres ought to prevent his cattle from 
doing damage to the 50 acres at his péril," (citing Comyn's 

Dig. tit, "Droit M." 2, and Dyer, 3726;) 1 Thomp. Neg, 27; 
v.4,no.l0 — 55 
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and, "if A, and B. bave lands adjoining, where there îs no 
enclosure, the one shall hâve trespasa against the other on 
the escape of their beasts respectively." Id. 28. 

This would seem to preclude the idea of one having a cause 
of action against another for trespasses by one's own cattle 
on one's own land or crops, unless there be some extraordi- 
nary liability, growing ont of other obligations than those 
imposed upon adjoining land owners towards each other. 
Mr. Addison says that the making of a fence by a land owner 
does not raise any inference that the fence was intended for 
the benefit of his neighbor, although the fence prevents his 
neighbor's beasts from trespassing as well as his own, for it 
is for his own beneiît to prevent his beasts from trespassing 
on his neighbor. 1 Add. Torts, (4th Ed.) 149. And, where 
statutes or self-interest require him to protect his land with 
fences from straying cattle, still less can there be any infer- 
ence from the mère building of the fence that there is an im- 
plied contraet to maintain it for the benefit of his neighbor 
who happons to be protected by it. There may be, unques- 
tionably, a valid prescription binding the owner of land to 
maintain perpetually the fence between him and the adjoin- 
ing proprietor, but, in the absence of some covenant or grant, 
this servitude can only be established, like other prescrip- 
tions, by long-continued, peaceable, and uninterrupted enjoy- 
ment for the length of time necessary to raise the presump- 
tion of a grant or covenant. Id. and notes; Id. 96, and 
notes. 

The petitioner hère might, in considération of her grant 
of the right of way, hâve imposed this obligation on the Com- 
pany, or she might hâve demanded as a considération money 
enough to cover the costs of the necessary fences in the 
changed condition of her fields; but, not having used this pré- 
caution, she cannot supply the want of it by any implication 
of a contraet imposing the obligation. 

An American railway company is not bound to fence its 
railway, as an American farmer is bound to fence his fields, 
and in the absence of statutes imposing the obligation it does 
not exist. Railroad v. Skinner, 19 Pa. St. 298, 303 ; Clark v. 
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BMlroad, 36 Mo. 202; Dean v. Railroad, 22 N. H. 316; PFiZ- 
liams V. Railroad, 2 Mich. 259; 1 Add. Torts, 214, and notes ; 
Cooley, Torts 654; 1 Eedf. Ky. 483 et seq:-, là.. 499 et seq.; 
Sherm & Eedf. Neg. 508 et seq,.- 1 Thomp. Neg. 503, 514. 

It was judicially determined, in one case, that for the 
purposes of a railroad the land on which it was built had 
better remain without fences, there being less danger of kill- 
ing cattle that would be penned up, so to speak, by the 
fences, and consequently less danger to trains and travelers. 
Railroad v. McConochie, 3 Edw. Ch. 487. And, for want of 
mutuality of benefits, it was, therefore, ruled that the équita- 
ble doctrine of contribution for partition fences did not apply 
as between a farmer and a railroad owning adjoining lands. 
Id. And, in our own state, it has been held that our fence 
If ws do not apply to towns, but to agricultural localities, and 
this upon reasoning which will exclude their application to 
railroads which hâve no beasts to trespass on others, and no 
crops to protect. Lightfoot v. Orove, 5 Heisk. 473 ; Staub v. 
Fantz, 11 Heisk. 766. It may be very well doubted, there- 
fore, whether, in the absence of express language applying the 
fence laws to railroads, they are to be held bound by them. 
Indeed, it may be doubted whether the législature could by 
law impose the servitude upon them of keeping up fences for 
the benefit of adjoining land owners. In considération of a 
charter it might be done, or possibly by the exercise of the 
police power of protecting life "and property while using the 
roads, the protection to crops being merely incidental. 
Thorpe v. Railroad, 27 Vt. 140; Trice v. Railroad, 49 Mo. 
438. 

I think, therefore, in view of thèse décisions, that, inas- 
much as our fence laws do not in express language apply to 
railroads, nor indicate any purpose of adopting, as a police 
régulation, a requii-ement that railroads shall be feneed, they 
do not impose on railroads in this state any obligation to keep 
and maintain fences, either as partition fences or otherwise. 
This Company was, therefore, in the absence of any charter 
obligation, or of any eontract express or implied, or of any 
prescription binding it, not bound to construct or maintain 
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caltle-guards for the protection of Mrs. WarS's cropa, There 
are courts, however, that hold that fence ia'ws impose the 
sataie obligation on tailroads as other adjoining proprietors; 
and perhaps, where the company owns the land, and does not 
pqssess, as in this case, a mère right of way over land belong- 
ing to the original proprietor, there may be sound reason in 
saying that they are liable to the same laws that govern ad- 
joining proprietors of land, and that the uses to which it is 
put cannot alter the case, though the Tennessee cases before 
cited, as to partition fences in towns, seem to indicate a dif- 
férent view. 1 Eedf. Ey. 486, 499. I hâve considered thia 
case in that aspect, and, if thèse statutes do bind the com- 
pany, it should be determined what are the rights of the 
parties on the facts of this case. 

We hâve seen that at common law there is no obligation 
on adjoining proprietors to fence their lands, and certainly 
none to fence for each others' benefit. Neither the Code, nor 
the subséquent acts amendîng it, are compulsory in any 
other sensé than that a farmer, vrlio fails to build a légal 
fence, is deprived of any right of action against the owners 
of straying cattle trespassing on his lands. T. & S. Code, 
1682-1693, Acts 1877, c. 35. Adjoining proprietors are at 
liberty, if they see fit, to dispense with fences altogether, 
Aylesworth v. Herrington, 17 Mich. 417, 424; Tewkshury v. 
Bucklen, 7 N. H. 518. If ail that is claimed for the opéra- 
tion of the fence laws be admitted, it only amounts to this : 
that the petitioner hère would be exempt from liability to 
the railroad for any trespass her animais should commit in 
straying on its lands, because the company bas not fenced 
them, as the law requires. If the petitioner had made par- 
tition fences, under the circumstances mentioned in the stat- 
utes, the adjoining land owner might be compelled to pay his 
part of the cost and repairs. T. & S. Code, 1687. 

But there is nothing in the Gode to compel an adjoining 
owner to make either partition or other fences for the benefit 
of his neighbor. The company was not, therefore, bound to 
construct a fence or cattle-guard, or to maiutain it. If one 
construct a fence upon his own land, he may remove it at 
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will. If, however, liis neighbor bas, witli his consent, j'oîneâ 
bis fence to it, and its removal would expose the neighbor's' 
crops, he should give notice and allow time for protectioû 
before removal ; but this imposes no obligation to keep up the 
fence, or any liability for failure to do so. Neither the Code, 
nor the act of 1877, c, 35, makes an adjoining land owner 
responsible in damages for a failure to keep up his ahare of the 
partition fence, nor makes ariy apportionment of the fence 
for each to keep up, from which this liability for failure to 
repair could be implied. The other owner may erect and 
repair and coUect the cost. Under a similar statuts in Ala- 
bama, from which ours is largely copied, it was held he had 
a right of entry to make repairs. Henry v,' Jones, 28 Ala. 
385. Hence, there is no other liability, under thèse statutes, 
than for a share of the costs of repairs. The statutes in some 
of the states proceed upon the other plan, and assign certain 
portions of the fence to each owner, and he becomes liable in 
damages for failure to repair, but our Code do es not. 

We corne now to the act of 1875, c. 64, p. 75, the first sec- 
tion of which enacts, among other things, that "if either of the 
parties, having a joint or partition fence, refuse or neglect to 
keep up his part of said fence in good repair, he shall be lia- 
ble for ail damages the other may sustain to his euclosures 
or crops by trespassing stock in conséquence of such refusai or 
neglect." The second section enacts that "where there is no 
partition fence between the owners of any lands in this state, 
and said lands being in one gênerai enclosure, then each party 
shall be liable to the other for any trespass or damages upon 
or to his land or crop thereon caused by the neglect or failure 
of said other party to protect the said enclosure or crop on his 
or their side of said gênerai enclosure." 

This case does not fall within the first section at ail, because 
this is not a partition fence, (the cattle-guard,) which is defined 
by statute to mean "fences on the Une between lands owned 
by différent persons." T. & S. Code, 1691. No provision ia 
made for designating by assignment of fence viewers or other- 
wise, as is usual iix statutes proceeding on this principle of 
compensation in damages, (for the first time in this state 
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adopted by this act,) the particular portion of the fence each 
owner is to be responsible for, and I do not see how either ia 
to be held for any particular portion without Buch provision. 
However, it is clear the first section oannot applyto this case. 
The case does undoubtedly fall within the letter of the second 
section, because the cattle-guards and the adjoining fencing 
on the company's land, when joined to Mrs. Ward's fences, 
place the railroad land and her fields -within "one gênerai 
enclosure." 

As before remarked, it is my judgraent that this statute 
never was intended to apply to land on which a railroad is 
built, surrounded by and enclosed with fields like this, and 
for the manifest reason of a want of mutuality of benefit. 
The company dérives no benefit from this enclosure. It may 
keep cattle outaide of this particular part of the track, but the 
road is open to ail cattle with in the enclosure, and Mrs. Ward 
has an undoubted right to keep such cattle there as she 
chooses. There is no benefit to the railroad, nor protection 
against cattle trespassing on its land, nor any need of it, in 
the absence of a fence along the whole road. If Mrs. Ward's 
cattle, being in her field, or other cattle being there by her 
permission, of through her neglect to keep up her part of the 
fences around the enclosure, were to go upon the railroad 
and cause the wreck of its trains, there could be no recovery 
against her by the company. The statute was clearly only 
intended to apply to farmers mutually benefited by having 
lands within a common enclosure, which they oultivate or 
otherwise use for agricultural purposes. It is the merest 
literalism to apply the statute to a case like this. 

But, again, if it be conceded that this statute does apply to 
a case like this, the petitioner cannot recover, because of her 
contributory négligence. It may be admitted in this connec- 
tion that the common-law obligation on eveiy peraon to 
restrain his beasts on his own land has been so far modified 
that no négligence ean be imputed if they are suffered to run 
at large. Kerwhacker v. Railroad, 3 Oliio St. 173; Rnilroad 
V, Waterson, 4 Ohio St. 424:; Seeley v. Petcrs, 10 Ili. 130; 
McAfee v. Cratv/ord, 13 How. 447, 457; Alger v. Railroad, 
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10 Towa, 26S; Cooley on Torts, 337. Thia doctrine is recog- 
nized in the case of tbe Railroad v. Smith, 9 Heisk. 860, 865, 
as the effect of our fence laws. Thèse cases were those of 
in jury to animais straying on the railroad, and the better 
rule seems to bè that in this country it is not such contribu- 
tory négligence to allow animais to run at large as will 
exempt the railroad eompany from liability for injuring them. 
But it is carrying this doctrine much further than thèse cases 
justify, to hold that this privilège of permitting animais to run 
at large is a right whioh the law will protect to the extent of 
allowing damages committed by them on the owner's own 
crops, lest to refuse the damages would be to deprive her of 
the privilège of permitting them to run at large. The priv- 
ilège is only permissive, and the only effect is that the owner 
of animais is not liable as a trespasser if the lands on which 
they stray are not lawfully fenced. It gives no right of com- 
mon or depasture in the land. The animais are trespa?sers, 
but the owner of the land cannot recover of the owner of the 
animais for the trespass, except under certain conditions 
which the statute law has imposed. Knight v. Ahert, 6 Pa. 
St. 472 ; Railroad v. Rollins, 5 Kan. 167 ; Calkins v. Matthews, 
Id. 191; Herold v. Myers, 20 lowa, 378; Williams v. Rail- 
road, supra ; Railroad v. Skinner, supra. 

But, be this as it may, it was the grossest négligence in the 
petitioner to turn her animais ont when she knew that they 
could and would pass the cattle-guards and destroy her 
crops. If she hàd had a contraot with the eompany to 
maintain the cattle-guards it would hâve been her plain duty 
to lessen the damages by keeping up the hogs and suing for 
their keep, or whatever other damage that would cause her. 
Moreover, she might hâve cleaned out the cattle-guards ancj 
charged the expansé of the process to the eompany, It is no 
answer to this to say that she would hâve been a trespasser. 
She probably would not hâve been, but until she made an 
effort in that direction, and was warned off, it was foUy to 
stand idly by and see her crops destroyed, with no effort 
made to save them. That course was suggested to her by 
Bome of the employés of the eompany, and she says herself 
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"tlmt she did not think it her business to clean out the cat- 
tle-guards." In this she was mistaken. ■ She might, at small 
expense compared to the heavy damages she claims, hâve 
employed boys or men to watch thèse gaps day and night, 
and thereby hâve saved her crops. In some way it was her 
duty to bave protected them, and her failure was contributory 
négligence, under any ruie which may be adopted on that 
Bubject. Négligence may consist in either f ailing to do what, 
under the circumstances, a reasonable and prudent man 
would ordinarily hâve done, or in doing what he would not 
hâve done. The question in such cases is — First, whether 
the damage waa occasioned entirely by the négligence or im- 
proper conduct of the défendants ; or, second, whether the 
plaintiff himself so far contributed to the misfortune, by his 
own négligence or want of ordinary care and caution, that, 
but for such négligence or want of care and caution on his 
part, the misfortune would not bave happened. Railroad v. 
Jones, 95 U. S. 439, 442; Trow v. Railroad, 24 Vt. 487; 
Stuek v. Railroad, 9 Wis. 202; 21 Albany Law Jour. 404. 

The mistake of petitioner is that she seeka to impose too 
exclusively on the défendant company the duty of protecting 
this crop, and to relieve herself too entirely from ail respon- 
sibility in the matter. If one negligently leave a gâte open, 
and the owner sees it, and passes it frequently and wilfully 
and obstinately, or, through gross négligence, leaves it open 
ail summer, and cattle get in, it is his own folly. Locker v. 
Darnon, 17 Pick. 284, 288. And, if the party injured bas it 
in his power to take measures by which his loss may be less 
aggravated, this will be expected of him. The law will not 
permit him to throw a loss upon another arising from causes 
for which the latter may be responsible, if by common pru- 
dence the damage eould be prevented. Miller v. Mariners" 
Chiirch, 7 Me. .51, 50; Simpson v. Keokuk, 34 lowa, 568; Lit- 
tle V. McGuire, 38 lowa, 560. Where trespass was committed 
by wroiigfuUy removing part of a fence, damage to crops was 
refused because the plaintiff had neglected to build fences for 
their protection. Smith v. Johnson, 76 Pa. St. 191. In an 
action for a breach of a spécifie contract the party injured is 
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bound to use proper means and efforts to protect himself 
from unnecessary loss or damage, and can charge the^pafty 
only for such damages as by reasonable endeavors and ex- 
pense he could not prevent. Walker v. Ellis, 1 Sneed, 514. 
Where there was a stipulation to keep a dam in repair, 
the cost of repairs is the only measure of damages, not 
damages for the mill lying idle. Fort v. Orndoff, 7 Heisk. 
1(57. There is nothing in the principle adopted in Diish 
V. Fitzhugh, 2 Lea, 307, to change the rule above laid down 
on the Bubject of contributory négligence. The proximate 
cause of the injury to the petitioner's crops was her nég- 
ligence in turning her hoga eut when she knew they were 
destroying her crop, or failing to put them up after she 
saw them in the fields, or otherwise protecting her crops ; and 
the négligence of the défendants was only remote. I do not 
overlook the fact that there were some other animais than 
her own with hers; but, as to thèse, she could hâve kept them 
out in many ways, and she should bave done it. 
Pétition dismissed at costs of petitioner. 



in re Dextebville Manuf'g & Boom Co., Sceanton Manuf'o 
& Boom Co., and another, v. Case, Eeceiver, etc. 

{Oireuit Court, S. D. Wisconsin. December 10, 1880.) 

1, Beceivbb — Claim fok Damages against a Raileoad Company — 
Company in Default for Inteeest. — The net earnings of a rail- 
road, while in the possession of a receiver appointed by the court, 
pending the foreolosure of certain mortgages upon the propeity, caii- 
not be applied to the paymcnt of clàims for damages which accrued 
during the opération of the road by the company, although such Com- 
pany was then in default for ihe non-payment of interest upon Ui» 
mortgage bonds 

Demurrer. 

Geo. H. Noyés and G. C. Prentlss, iot petitîoners. 

E. C. J; W. C. Larned, îotiec&ivei. 
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Dybb, D. J. The petitioners above named hâve présentée! 
■pétitions foi- the allowance of claims to a large amount against 
the receiver of the Green Bay & Minnesota Eailroad, who is 
operating the road under the direction of this court, pending 
the foreclosure of certain mortgages upon the property, which 
demanda are for loss and damages claimed to hâve been sus- 
tained by the petitioners in the destruction of timber and 
cranberry marsh along the line of the road by fire, alleged to 
ha-ve been set by sparks escaping from defective locomotives. 
By suitable and separate allégations it is charged that the 
fires which caused the damage occurred on différent days in 
différent years, and it is thus made to appear in each of the 
pétitions that one of thèse fires occurred on the seventh day 
of September, 1877, which was more than four months before 
a foreclosure of the mortgages in suit was commenced, and 
before a receiver was appointed. To such parts of the péti- 
tions as thus allège, as causes of action against the receiver, 
loss and damage by fire while the road was yet being 
operated by the railroad company, and before it passed into 
his hands, the receiver has demurred, and the demurrer 
taises the question whether such claims can be allowed or 
entertained against him or the property which he has in 
charge for the bondholders, or against any party other than 
the railroad company by whose négligence it is alleged the 
loss and damage were occasioned. 

In Haie \. Frost, 99 U. S. 389, it was held that the net earn- 
iugs of a railroad while it is in possession of a receiver, 
appointed by the court, may be applied to the payment of 
claims having superior equities to that of the bondholders. 
To sustain the claims in question, it is therefore necessary 
that some equity be found in favor of the petitioners and 
superior to that of the bondholders, upon which to base their 
allowance. And the supposed equity urged is that the fire in 
question occurred after default on the part of the railroad 
company in payment of the mortgage debt or interest ; that 
thereafter the company operated the road as the agent or 
irustee in equity of the bondholders, and that the alleged lia- 
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bility sought to be enforced in the présent proceeding arose 
from such opération of the road and as an incident thereto ; 
that, therefore, it maj be put under the head of operating 
expenses, and so acquire rank as a claim having equities 
enforceable against the net earnings of the road in the hands 
of the receiver. There is some plausibility in the argument, 
but it is unsound. No relation of principal and agent, either 
in law or equity, can be implied from the mère fact that the 
railroad company continued to operate the road after it was 
in default in payment of the mortgage debt, nor from the fur- 
ther fact that the bondholders did not take possession of the 
property after suoh default, nor from both facts combined. 
The mortgages gave to the mortgageea the right to take pos- 
session after default, but they were not obliged to do so, nor 
was it necessary that they should take possession in order to 
avoid such a liability as is hère claimed. The railroad com- 
pany was operating the road when the alleged loss and dam- 
age occurred. The négligence of the company, if there was 
négligence at ail, occasioned the loss. For that négligence 
it alone was responsible. To sustain the position taken by 
the petitioners, it must be held that the bondholders at least 
impliedly assumed liability for the négligence of the railroad 
company, and that by opération of law their mortgage eecur- 
ity was subordinated to claims of the cha,racter of thèse. I 
cannot so hold. The alleged causes of action acerued after 
the company had given mortgages upon ail its property, which 
were then subsisting liens, and before the receiver was ap- 
pointed. It can make no différence that they acerued after 
the company was in default in payment of interest on its 
bonds. The road was still being operated by the company, 
and whatever liability existed must hâve been one against the 
company alone. In no just or proper sensé could such claims 
as thèse be considered as part of the operating expenses upon 
which the petitioners could assert a right prior to that of the 
mortgagees. They are wholly uhlike claims for supplies, new 
equipment, right of way, and new construction, or any claim 
falling legitimately under the head of operating expenses, 
which the courts sometimes order paid from net earnings in 
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the hands of a receiver as having equities supeiior to tliose of 
bondholders. If such claims as are hère in question could be 
allowed, there would seem hardly to be a limit to the allow- 
ance of demands which it might be as forcibly urged were 
superior in their equities to those of the secured creditors, but 
■which could not be allowed upon any sound prineiple of equity, 
nor without substantially impairing and perhaps destroying 
an otherwise valuable security. 

The demurrer to such parts of the pétitions as state causes 
of action against the railroad company accruing prior to the 
appointment of the receiver, is sustained. And it is not im- 
proper.to add that this ruUng is supported by the practice of 
the learned circuit judge of this circuit, who has uniformly 
.disallowed claims against a receiver of the character of thèse. 



Mbrchants' Nat. Bank v. Thompson. 

(Circuit Court, D. MasèachusetU^ Dccember- 22, 1880.) 

1. Removal— AcT OP 1875, § 2.— Suit was broi^ght by the Merchants' 

National Bank of Boston to foredose tiié equity of rédemption of 
the défendant, Edward Thompson, of Charlestown, New Hampshire, 
in flve shares of trust property held by the plaintiff as collatéral 
security for the payment of the defendant's bond. The défendant 
averred in his ahswer that he had sold bne of the shares to Henry 
M. Clarke, of Boston. The plaintiff thèreUpon amended its bill, and 
made Clarke a party défendant, who subsequeatly entered an appear- 
ance. Eeld, that such cause could not be removed under the second 
clause of section 2 of the act of 1875. 

2, Bame— JuRisDiCTiON— Phoop. — Hdd, furfher, that it would be pre- 

sumed that Clarke was a citizen of Massachusetts, in the absence of 
any proof to the contrary. 

In Equity. 

Russell Graji, for plaintiff, 

Jabez Fox, for défendant Thompson. 

LowBLL, C. J. This is a motion to dismiss or remand. The 
Marchants' National Bank of Boston brought a bill in equity 
in the suprême judicial court of Massachusetts to foreclose 
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the equity of rédemption ,o{ Edward Thompson, of Charles- 
town, in the state of New Hampshire, in fivé shares of the 
trust property known as the Huntington-avenue l^ndSj. held 
by the plaintiff as collatéral security for the paymept of said 
Thompson's bond for $20,000 and interest, whioh had corne 
to the plaintiff by assignment from the original holders 
thereof, and on which ail but $1,000 of the principal, and 
large arrears of interest, were overdue and unpaid. The 
défendant Thompson appeared and answered, admitting most 
of the allégations of the bill, but averring that, under the 
peculiar terms of the trust deed of the lands, a pledgee or 
mortgagee of shares had no right of foreclosure; and, further, 
that he had sold one of the five shares to Henty M. Clarke, of 
Boston. Thereupon, June 15, 1880, the plaintiff amended 
its bill and inade Clarke a party défendant, and on the same 
day a subpœna was issued to said Clarke to appearon the first 
Monday of July, 1880, September 13, 1880, Thompson. filed 
in the statecourt a pétition to remove the causé to tl^is-icourt, 
averring that the bank is a corporation located in and- doing 
businesB^n the state of Massachusetts, and that :theî peti- 
tioner was, at the commencement of the suit, and still is, a 
citizen of New Hampshire. A bond was filed,:;tO:which no 
objection is, taken. 

The suit was.entered in this court on the first day pf this 
term, October 15, 18S0, and I find copies of the bill, amended 
bill, answer, etc. I do not find any order of the suprême 
court coneerning the removal, nor is one necessary, though it 
is usual. I do find a certificate of the clerk that an.appear- 
ance was entered for Henry M. Clarke "during the April 
term, A. D. 1880," but whether before the pétition for re- 
moval was filed, on the last day of that term, does not appear. 

The défendant Clarke, having been brought in by amend- 
ment, is a party to the suit as much as if he had originally 
been named as a défendant. 

The first objection taken to the removal is that the défend- 
ant Thompson bas adapted his pétition to the first clause of 
section 2 of the act of 1875, (18 St. 470,) as if he were the 
sole défendant, taking no notice of Clarke, while he now at- 
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tempts to support the jurisdiction of this court under the sec- 
ond clause, contending that there is a controversy wholly 
between himself and the plaintiff. I understand the law to 
be that if, upon the whole record, the jurisdiction of the 
court ean be sustained, the cause will not be remanded for 
such a misconception in the pétition. Osgood v. Chicago, 
etc., R. Co. 6 BisS. 330; Ruckman v. Ruckman, 1 Fed. Eep. 
587." I hâve once, with the approval of the circuit justice, 
allowed such a pétition to be amended in the circuit court in 
New Hampshire. It was a case which had been tried after 
its rémoval, and a verdict obtained, which, being set aside, 
the plaintiff discovered that the pétition was détective in its 
allégations of citizenship. I did not feel at liberty to order 
the plaintiff to amend his own writ, but I did permit défend- 
ant to amend his pétition. This rule is reciprocal ; for if the 
record shows, at any timei, that the suit does not really and 
sùbstantially involve a controversy properly within the juris- 
diction, the court is required to remand it. St. 1875, § 5; 
18 St. 472. 

Is there a controversy in this suit wholly between the 
plaintiff and the défendant Thompson? I think not. The 
suit is to foreclose the equity of five shares in certain lands 
mortgaged by one person, at one time, for a single debt. 
When the plaintiff supposed that Thompson still owned ail 
the shares, and brought suit against him, it was a controversy 
wholly between them. If the plaintiff had not chosen to 
bring in Clarke, or if Clarke had disclaimeà or had made 
default, and a final decree had been made for or against him, 
the controversy might once more be between thèse parties 
only. But it is the right of the plaintiff to hâve a single fore- 
closure of his single debt and mortgage. Ile is not bound to 
undergo the expense of two suits, upon what is to him a sin- 
gle cause of action. Clarke, I suppose, bas a similar right to 
insist that a single suit shall settle his position relatively 
to the défendant Thompson. Thompson has no right to say 
that the controversy concerns only his four shares, if either 
the plaintiff or Clarke wish the controversy as to the wholû 
five to be disposed of. 
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I bave looked at many of the cases, but none of them 
resemble tbis case very closely. It is for the good sensé of 
the court in each case to discover whether there is one 
distinct and independent controversy between citizens of 
différent states. If there is, the cause may be removed by 
any one of the party, no matter how many other contrbver- 
sies may be involve d ta the same suit, between persons vho 
oould not be impleaded in the circuit court. 

It bas been intimated, though not decided, that if défend- 
ants are jointly sued upon a joint and several contract, as 
trespassers for a joint trespass, that, inasmuch as each 
défendant is severally liable, any one having the requisite 
citizenship might remove the cause, at least when the form 
of action was such that no question of contribution between 
the défendants could be effected by it. I hâve not seen even 
an intimation that they could sever when the plaintiff's right 
was single, and the défendants had, of themselvés, and for 
their own convenience, split up the subordinate titles. 

I am of opinion, therefore, that there îs not, at présent, 
a controversy wholly between the plaintiff and the petitioner 
Thompson. 

I hâve presumed, as both counsel did, that Clarke, who is 
described as of Boston, is a citizen of Massachusetts. This 
ought to appear affirmatively, if the jurisdiction of this court 
depended upon its affirmation ; but, as the burden of proof 
is on the removing défendant, and it does not appear that 
Clarke is not a citizen of the place of his résidence, no amend- 
ment is necessaryin order to find that the jurisdiction ia not 
made ont. 

Cause remanded. 
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HoMANs V. Newton and others. 

{Circuit Oourt, D. Massachusetts. December 21, 1880.) 

L LoGGiNa Permit— BosA Fide Puechasee, — A contract between a cit- 
izen of New Jersey and a citizen of Maine, called a conditional 
license, authorizing the grantee to enter upon the lands of the 
grantor, in the state of New Hampshire, and eut legs therefrom, con- 
tained this clause : " Baid grantor reserves and maintains full con- 
troi and ownership of ail legs and lumber which shall be eut under 
this permit, wherever and however situated, until ail matters and 
things appertaining to or connected with this license shall be settled 
and adjusted, and the sum or sums due, or to become due, for stump- 
Bge or otherwise, shall be fully paid." Hdd, that a bona fide pur- 
chasér of logs eut under thia permit could not acquire a better titla 
than the grantee. 

2. Same—Trotbr— Damages. — It vras further provided that if any def ault 
■ should be made, the grantor should hâve full power and authority to 
take ail or any part of said lumber, and to sell and dispose of the 
same at public or private sale, and, after deducting reasonable ex- 
penses, commissions, and ail sums which were then due, or might 
become due, for any cause ♦' herein expressed," should pay the bal- 
ance to the grantees. Hdd, under this clause, that the grantor was 
not entitled to recover, in trover, of such bona fide purchaser, the 
whole value of the logs sold. 

8. Same — PAYirBNT — Waivee. — A mémorandum upon the foot of an 
account settled between the grantor and grantee, acknowledging the 
receipt of certain accepted draf ts, running from three to eight months, 
for the sum of the account, contained thèse words: "which, when 
paid, will be in full for the above." Edd, that the acceptances were 
not taken in payment of the account, and therefore could hâve no 
eflect as a waiver of the grantor's righta. 

Trover. 

Tort, in the nature of trover, for the conversion of certain 
logs, valued at about $14,000. In November, 1875, the plain- 
tifif, a citizen of New Jersey, owning a large tract of land on, 
or near, the Connecticut river, in New Hampshire, made a 
contract with Eoss & Leavitt, of Bangor, Maine, called a con- 
ditional license, by which he granted them permission to en- 
ter upon his land and eut logs of certain kinds during the 
then next logging season, which were to be scaled — that is, 
measured — by a scaler appointed by the plaintiff, and tho 
agreed stumpage was to be paid for by satisfactory paper, on 
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a certain crédit, and the plaintiff was to ma^e advanees when 
tlie logs should arrive at the boom, in Hartford, The grant- 
ees agreed to eonduct the cutting and driving of the logs in 
' a certain way, and with a certain diligence, and to pay dam- 
ages in case of any default. The contract eontained this 
clause : "And said grantor reserves and maintains full con- 
trol and ownership of ail logs and lumber which shall be eut 
under this permit, wherever and nowever situated, until ail 
matters and things appertaining to or connected with this 
license shall be settled and adj usted, and the sum or sum» 
due, or to become due, for stumpage or otherwise, shall be 
fully paid;" and, if any default should be made, he should 
hâve full power and authority to take ail or any part of said 
lumber, and to sell and dispose of the same at public or pri- 
vate sale, and, after deducting reasonable expansés, commis- 
sions, and ail sums which were then due, or might become 
due, for any cause "herein expressed," should pay the bal- 
ance to the granteea. 

Boss & Leavitt were interested as stockholders in a corpo- 
ration called the Hartford Lumber Company, which owned a 
mill at Hartford, of which the boom is mentioned in thé con- 
tract. They eut the timber as agreed, and floated it down 
the Connecticut river; the first lot arrived at Hartford in 
August, 1876. In September, 1876, an account was settled 
between Homans and Ross & Leavitt, showing a debt of 
$11,248.52 for stumpage, and $10,250 for advanees. At 
the foot, Homans aeknowledged the receipt of drafts for the 
sum of the account drawn by Ross & Leavitt upon, and ac- 
cepted by,the Hartford Lumber Company, running from three 
to eight months, "which, when paid, will be in full for the 
above." Thèse drafts were dishonored, and hâve not been 
paid. 

The Hartford Lumber Company bought ail the logs which 
reached Hartford, and manufactured and sold a part of them, 
worth about $12,000, with the knowledge of the plaiutiiï, 
before the first aceeptance was dishonored. November 23, 
1876, the plàintiÏÏ took possession of the lumber remaining 
at the mill, and the company worked it up and sold it for 

v.4,no.l0— 56 
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hîmunder a contracfc by wliich they were to hâve 30 percent. 
of the proceeds for sawing, handling, and commissions. They 
afterwards became bankrupt, and the plaintiff sold one-half 
the lumber remaining on hand for $4,000, and worked up the 
other half, for which he received $5,750. They received 
fiome other payments from Eobs & Leavitt. 

The défendants, living in the western part of Massachu- 
setts, bought of Ross & Leavitt certain lots of logs that were 
being driven down the river in September, October, and No- 
vember, 1876, and which, of course, never arrived at Hart- 
ford. They bought in good faith, without notice of the plain- 
tiff's title, .and had made payment of the full priée of about 
$14,000, before he made a demand upon them, March 1, 
1877. . The plaintiff had no knowledge of the défendants' 
purchase until November 26, 1876. Between that day and 
the day of the demand, the défendants had built a mill for 
sawing the logs, at a cost of about $3,000, and had paid 
to Ross & Leavitt $621.20. Ross & Leavitt had made sales 
of other logs in like manner to persons not before the court. 

The case was referred. 

The référée found the foregoing faots, and submitted the 
points of law, with his rulings upon them, to the court. He 
found that the plaintiff retained the property in the logs; 
that he had not waived his rights ; that he was entitled to 
reeover in this action the balance due him from Ross & 
Leavitt, $3,084.51, and interest at 7 per cent, from the date 
of the writ, but not the full value of the logs at the time of 
the conversion; that no déduction was to be made for the 
cost of the mill, because it appeared to be still worth its cost ; 
nor for the payment of $621.20, unless the whole value of 
the logB should be the measure of damages, in which case 
this payment, which was made after the plaintiff knew of the 
sale to the défendants, should be deducted. 

Caleb Blodgett, for plaintiff, cited, (of cases not referred to 
in the opinion of the court :) 

On question of property: Hart v. Carpenter, 24 Conn. 427; 
Fifield T. Elmer, 25 Mich. 48; De Wolf v. Babbett, 4 Masoa, 
289. 
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That no demand -was necessary: McComUe v. Dattes, 6 
East, 540; Bucklin v. BeaU, 38 Vt. 653; Stanley v. Gaylord, 

I Cash. 586. 

There was no waiver or estoppel: Sargent v. Metcalf, 5 
G-ray, 306; Plumer v. Lord, 9 Allen, 455; Andrews v.Lyons, 

II Allen, 349; Turner v. Cqffin, 12 Allen, 401; Zuchtman v. 
Roberts, 109 Mass. 55; Dezell v. Odell, 3 Hill, 219: Boot v. 
Lord, 23 Vt. 568. 

C)iarle$ AUen, for défendants. 

The vendor cannot claim against an innocent purchaser : 
Wait V. Oreen, 36 N. Y. 556; Hall v. Hinks, 21 Md. 406; 
Vavghn V. Hopson, 10 Bush, 337; Murch v. Wright, 46 111. 
487; McA. Cen<. iî. Co. v. Phillips, 60 111. 190; 1 Parsons, 
Cont. 538; 1 Smith, L. C. (7th Am. Ed.) part 2, p. 1203. 

By taking the acceptances the plaintiff -waived hia lien, 
•while they were running, and should be held to bave lost it, 
80 far as the défendants are ooncemed, who stand somewhat 
like Bureties : Belshaw v. Bush, 11 C. B. 206 ; Valpy v. Oake- 
ley, 16 Q. B. 949; Okie v. Spencer, 2 Whart. 253; Myers v. 
Welles, 5 Hill, 463; Fellows v. Prentiss, 3 Denio, 512; Ap- 
pleton V. Parker, 15 Gray. 173 ; Green v. Fox, 7 Allen, 85. 

A seller on condition must exact performance promptly, or 
he will be deemed to hâve waived the condition: Lees y. 
Richardson, 2 Hilton, 174; Bowen v. Burk, 13 Pa. St. 146; 
Hennequin v. Sands, 25 Wend. 640 ; 2 Schouler, Per. Prop. 
302; Upton v. Sturbridge Cotton. MiUs, 111 Mass. 446; 
Haskins v. Warren, 115 Mass. 533 ; Freeman v. Nichais, 116 
Mass. 309; Clough v. Lond., etc., Ry. Co. L. E. 7 Ex. 35; 
Morrison v. Universal Ins. Co.h. E. 8 Ex. 40. 

The measure of damages is not the value of the logs, but 
the amount of the plaintiff's claim properly reduced by créd- 
its, etc. : Chamberlain V. Shaw, 18 Pick. 278 ; Squire v. HoU 
icnbeck, 9 Pick. 551; Kaley v. Shed, 10 Met. 317; Perry v. 
Glmidler, 2 Cush. 237; Briggs v. B. é L. R. Co. 6 Allen, 
246; King v. Bangs, 120 Mass. 514; Chinery v. Vial, 5 H. 
& N. 288; Parish v. Wheeler, 22 N. Y. 494; Johnson y.Stear, 
15 G. B. (N. S.) 330. 



LowELL, C. J. This grant or liconse or, contract pur- 
ports to give a cooditional ownersbip pnly to the grantees, of 
the logs which they should eut under it. The défendants 
contend that the plaintiff parted with his property, and 
xetained only a lien. This construction is not in accordanoe 
with the language of the contract. No doubt his purpose 
was security, but in attaining it he stipulated that neither 
the property nor the control of it should pass from him until 
payment had been made. It was not an ordinary case of 
sale, but an arrangement covering several undertakings on 
the part of the grantees, which if they carried out, the prop- 
erty was to be theirs. , ' 

The contract is in a form well known in Maine, where the 
grantees lived, and where standing timber is often sold in 
this way. Whether the contract was delivered in that state 
does not appear. It was held in Maine, some 30 years since, 
that even if the parties to such a contract described the 
Tendor's title as a lien, it was not within the statute concern- 
ing chattel mortgages, aiid .need not be recorded; and that 
the vendor's right was superior to that of a hona fide pur- 
chaser without notice. Saicyer v. Fisker, 82 Maine, 28. In 
most of the cases since that time thegrantor's title is spoken 
of as a lien, though the contracts usually retain "control and 
ownership," as in the contract now before us. Since those 
courts respect a lien as fully as they do the gênerai owner- 
ship, the name is immaterial there. I suppose that the con- 
tract was drawn up in Maine, and I doubt if it would be 
a, wholly unwarrantable inference that the parties intended it 
to hâve the effect which the courts of Maine had so often 
gireu to similar transactions. See Emerson v. Fisk, 6 Greenl. 
200; Prentiss v. Garland, 67 Maine, 345; Crosby v. Bed- 
vian, 10 Eep. 306; and cases not conoerning timber; Whip- 
pie V. KUpabick, 19 Maine, 427; Bawson v. Tuel, 47 Maine, 
506; Bunker v. McKenney, 63 Maine, 529; Hotchkiss v. 
Jlunt, 49 Maine, 213. 

The land was situated in New Hampshire, and fts the 
realty was converted into personalty in that statej it might 
iairly be contended that the law of Now Hampshire must 



HOMANS Vj HBWTOII. 885 

iiiive been in tîie mînds of the parties. I do not Imow what 
their laws would say to a lien not recorded; but, as to a con- 
ditional sale and delivery, I understand the law of New 
HampBhire to agrée with tbat of Maine. The early case of 
Sargent v, Gile, S N. H. 325, bas not been overruled, tbat I 
can discover. 

It bas, bowever, been held tbat one wh© buys chattels in 
Massachusetts of a vendee whose own title is conditional 
takes only what the law of Massachusetts would give him, 
even if at the place wbere tbe conditional sale was made the 
law would bave upheld the title of an innocent purchaser. 
Hirschom v. Canney, 98 Mass. 149. Tbat is tbis case ; and, 
if tbe law of this commonwealth is to govem, there is no 
doubt that it préféra the title of the conditional vendor. The 
décisions wbicb bave foUowed Coggill v. Hartford d N. H. R. 
Co. 3 Gray, 545, are so numerous that I bave room tocite 
but a part of tbem; some of them were more doubtful in 
respect to tbe condition, or its waiver, and others were barder 
for the purchaser than tbis case. See.Sargent y. Metcalf, 5 
Gray, 306; Bnrbomk v. Crooker, 7 Gray, 168; Deshon y, Bige- 
low, 8 Gray, 159; Zv^htman y.Roherte, 109 Mass. ^^yBenner 
y. Puffer, 114 Mass. 376; Salomon v. ïïaiMwçty, 126 Mass. 
482; iiTenney V. In^'atts, Id, 488. /' 

. I bave examined the authoritiescited. for the défendants, 
and they seem to establisb that in a few of the 8t3,tea a eon- 
ditional sale is put on tbe footing of an unrecorded mortgage, 
wbicb, by statute, and not always or usuftUy by the common 
law, would be invalid against a purchaser. Tbe case' cited to 
that effect from tbe court of appeals of New Yorli bas been 
overruled by Ballard v. Burgett, 40 N. Y. 314, and Austin v. 
Dye, 46 N. Y. 500; but I assume tbat some of tbe cases 
express tbe présent state of tbe law in tbe states whose 
décisions they are. 

No doubt there is bardship when one is enabled by posses- 
sion of a cbattel to commit a fraud ; but this is true of ail 
bailments. If I lend a horse to my neighbor, he may be able 
to deceive an innocent purchaser. The cases are precisely 
paraUel, for one who bas agreed for a conditional purchase 
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bas no more apparent possession tlian a torrower. The eom- 
mon law, as maintained in a great majority of tlie states^ 
undoubtedly is that in the absence of actual fraud, or lâches, 
on the part of the true owner, the possessor of a chattel, in a 
case of this kind, can only dispose of his own title. To tbis 
only two exceptions are generally admitted — First, that a 
vendor, who bas only the right to elect to avoid a sale, must 
make his élection before the title of an innocent purchaser 
bas accrued ; second, that if the sale is for cash, the vendor 
may, by making delivery, be held to waive the condition. 
This last is a question of fact; but where évidence is very 
stronjj, a question of fact becomes one of law, by the courts 
calling it a conclusive presumption. Many points of law ar& 
facts 60 clearly proved that judges will not permit juries to 
find the contrary. The légal grounds of thèse exceptions are 
obvions. 

A passage from Kent, 3 Com. 498, whioh is often cited in 
favor of bonafide purehasers, will be found, on examination, 
as I couceive, to refer to a rule in equity. The two cases 
which he cites on that side are from chancery, and he would 
not hâve laid down a gênerai rule of title without a mueh 
more careful examination of the authorities. See Copland v. 
Bosquet, 4 Wash. C. G. 688, where Mr. Justice Washington 
deale with the first case cited by Kent, and dénies that there 
is Buch a rule at oommon law ; and the opinion of Loft, J., in 
Ballarà v. Burgett, 40 N. Y. 314, where the commentary and 
the cases are fuUy considered. See, too, on the gênerai ques- 
tion, besides the authorities already referred to, Holmes' note 
to 3 Kent Com. 498, (12th Ed. ;) Perkins' note {d) to Benja- 
min on Sales, § 320, (2d Am. Ed.;) Clarh v. Wells, 45 Yt. 4; 
Duncan v. Stone,là. 118; Dunbar v. Bawhs, 28 Ind. 225; 
Griffin v. Push, 44 Mo. 412; Bidgeway v. Kennedy, 52 Mo- 
24; Bailey v. Harris, 8 lowa, 331; Roh'mson v. ChapUne, 9 
lowa, 91; Baker v. Hall, 15 lowa, 277; Sumner v. McFarlan, 
15 Kan. 600. 

I hâve omitted many décisions in which the contract con- 
tained words to express a baihnent, such as lending, or let- 
ting to hire with a right to buy, beoause some courts hold 
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ihat such words are necessary to the préservation of tlie 
Tendor's property. Compare Eosc v. Story, 1 Pa. St. 190; 
Becker v. Smith, 59 Pa. St. 469; Enlow v. Kleim, 79 Pa. 
St. 488. I do not regard the distinction a Sound one, because 
ihe transaction itself créâtes a bailment, and there is no good 
reason wliy one set of words rather than another should be 
used to express the idea that the gênerai property remaina in 
i;h6 original owner, provided the idea is adequately expressed. 

I conclude, therefore, that Eobb & Leavitt did not convey 
An indefeasible title to the défendants. 

The référée finds, as a fact, that the acceptances were not 
iaken in payment of the account, and the mémorandum on 
the account confirms this finding. They can, then, hâve no 
•effect as a waiver of the plaintiff 's ■ rights. The défendants 
stand no better than the original' parties in this respect,; 
because the plaintiff had no knowledge vihen he took the 
acceptance that the défendants had any interest in the mat- 
ter. It was "the implication of the contract that ail the legs 
were to be taken to Hartford for manufacture, and the plain- 
tiff was not bound to inquire whether this had been done, 
and was not likely to suspect that it had not been. 

The other defences of waiver and estopped are ruled by the 
référée against the défendants, on the grounds of fact, that 
the plaintiff acted throughdut with prudéflôè and diligence, 
and realized as much as he could f airly realize, af ter a default 
liad been made, and was ignora.nt of the défendants' equi- 
ties. He is not accountable for sales made by Eoss & Lea- 
vitt, or the Hartford Lumber Company before they had made 
default, and before he had any knowledge of the défendants' 
position. If a demand was necessary; it was made, and the 
référée finds that no loss occurred to the défendants by any 
delay of notice, unless the court adopts a différent measure 
of damages from that whieb he finds tobe the true one. 

The plaintiff argues that he is entitled' to reoover the whole 
value of the logs sold to the défendants. There are cases in 
which it is held that no crédit can be given for part payment 
in such cases jr that as replevin may be maintained for the 
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ohattels, so their whole value may be recovered in trover. 
Angîer y. Taunton Manuf'g Co. 1 Gray, 621 ; Brown v. Haynes, 
52 Maine, 578; Duncan v. Stone, 45 Vt. 118. The rule is 
harsh, and there would, perhaps, bè a reœedj in equity; but, 
unfortunately, the value of a cow, or of a little f urniture, is 
too Blight to bear tlie expansé of such a proceeding. 

This case différa from thoae, in the vital particular that 
the parties hère hâve agreed on the measnre of damages. If 
the plaintilï took the goods by replevin, he must account for 
their value after paying his debt; and if he recovered the 
whole in trover, he must immediately pay the surplus to the 
défendants. 1 hâve little doubt that the contract was thus 
written, or that the form which was followed was adopted 
for the very purpose of avoiding the injustice which might 
folio w from an enforcenlent of the strict rule of the common 
law. And it is effectuai for that purpose. 

I find no error in any of the rulings of the référée. I agrée 
with him that the interest on the plaintiff's debt should be 
reckoned at the stipulated rate of 7 per cent. 

Judgment for the plaintiff. 



United States v. Nte and another.* 

{Circuit Court, S. J). Oliio. Novembcr 20, 1880.) 

1. Ckiminai, PR0CBDI3B — CoMMON Law. — In the absence of statutory 

provisions the United States courts, in the administration of criaiinal 
law, are governed by the rules of the common law. 

2. Same — Indictment — Joindee of Offenchs — Misdemeanohs— Sbctioîi 

1024, U. 8. Rev. St.— At common law, and by section 1024, U. S. Rev. St., 
several distinct misdemeanors may be joined in the same indictmeat. 
&. Indictment pob MisrsrNG the Post-Office — Sectiok 5480, U. S. 
,Rev. St.— Coîjstbuctioiî. — The latter clause of section 5480, U. S. 
Rev. St., providing that "the indlctment * • * may severally 
charge offences to the number of three when committed within the 
same six calendar months," Is not a part of the description of tiie 
oflence ; the oflence is completely deflned in the former part of the 
section, and this clause relates only to the procédure. 

•Reported by Florien Glauque and J. C. Harper, of the Cincinnati bar. 
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4 Ckiminat. PKocEDunE — MiajoiNDER -- Félonies. — At common law, 
while separate and distinct félonies could not be joined, yet a mis- 
joinder did not destroy the validity of the indictment. The prose- 
cutor might nolle, or the court would eompel him to elect whichof the 
félonies he would proceed upon. 

8. Samb— Section 5480, U. 8. Rsv. St.— Section 5480, U. 8. Rev, St., im- 
poses no stricter rule ; and where an indictment under that section 
charges, in différent counts, the commission of flve separate and dis- 
tinct oflences, the court may, in its discrétion, permit the district 
attorney to nolU two of the counts, and proceed upon those remain- 
ing. 

6. Indictment— Matter of Form— Section 1025, tJ. S. Ret. St.— Any 

objection to suçh misjoinder, as matter of form merely, is disposed of 
by section 1025, U. 8. Rev. St. 

7. CniMiNAL Procédure— MiBJoiNDEB. — Section 6480, TJ. 8. Rev. St., and 

14 and 15 Vict. e. 100, jj 16, 17, compared. 

Motion to Quash Indictment. 

Channing Richards, U. S. Dist. Att'y, and Richard Dyer, 
Ass't, for the prosecution. 

Yaple, Mooa é Pattison, contra. 

Swing, D. J., [orally.) An indictment was returned by the 
grand jury against the défendant for misusing the post-office. 
The indictment contains five counts, setting eut distinctly five 
separate offences. The statute under which thia indictment 
was found is the 5480th section, which provides as follows : 
"If any person, having devised or intending to devise any 
Bcheme or artifice to defraud, to be effeoted by either opening 
or intending to open correspondance or communication with 
any other person, whether résident within or outside of the 
United States, by meana of the post-office establishment of 
the United States, or by inciting such other person to open 
communication with the person so devising or intending, 
shall, in and for exeouting such scheme or artifice, or attempt- 
ing so to do, place any letter or packet in any post-office of 
the United States, or take or receive any therefrom, such 
person, so misusing the post-office establishment, shall be 
punishable by a fine of not more than $500, and by imprison- 
ment for not more than 18 months, or by both such punish- 
ments. The indictment, information, or complaint may 
Beverally charge offences to the number of three, when oom- 
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mitted within the same six calendar months, but tlae court 
tbereupon shall give a single sentence, and shall proportion 
the ptinishment especially to the degree in which the abuse of 
the post-office establishment enters as an instrument inta 
such fraudulent schéma and device." 

Prior to this date there was a séparation asked by the 
défendants, or by one of them, and prior to that the district 
attorney had corne into court, and by the consent of the 
court had entered a nolle prosequi as to two counts in the 
indictment, leaving but three counts remaining; and there 
was then a trial had of one of the défendants. A motion to 
quash the indictment -was filed by thia défendant, on the 
ground that the indictment contains five separate and distinct 
offences, when the statute provides that only three may be 
included in an indictment. The ground of the motion is 
based upon the faot that this statute limits the number of 
separate and distinct offences which may be included in a 
single indictment ; and it further rests upon the idea that the 
section creating the offence included this addition as to the 
manner in which the indictment shall be framed, and giving 
the number of différent offences which may be included in it, 
is descriptive of the offence itself, and that, therefore, it is not 
within the power of the grand jury to return an indictment 
containing a greater number of offences than the number 
prescrilfld by the statute. If this be so, the grand jury had 
no power to return the indictment in the f orm in which it is ; 
the objection would be fatal to it. 

I may remark that, in the administration of the criminal 
law, the criminal procédure and the criminal practice bas 
been greatly modified by express statute, both in England 
and in various states of the United States, and it bas been 
modified to a very considérable extent by the statutes of the 
United States. I may furthermore remark that we bave no 
gênerai statute of the United States prescribing criminal pro- 
cédure, and that in the administration of criminal law, unless 
there be an express statute to the contrary, we are governed 
by the gênerai common-law procédure; in the adiBÎnistra- 
tion of criminal law and in criminal jurisprudence we go to 
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"the common law for the purpose of ascerlaining the modes 
of practice, the modes of procédure, the righta of défendants, 
the rights of the government, the duty of the court and the 
duty of the jury, and wô administer it according to that. At 
common law it is admitted that several distinct offences may 
be joined by différent counts in an indictment ; that is, where 
they are misdemeanors only. That is well settled by Whar- 
ton's Criminal Law, § 423; Bishop'a Criminal Law, §§201, 
•204; U. S. V. CaUahan, decided inthis court, 6 MoLean, 96; 
and the same is recognized in the statutes of the United 
States, (section 1024, Eev. St.,) which provides: "Whenthere 
flxe several charges against any person for the same act or 
transgression, or for two or more acts or transgressions 
oonnected together, or for two or more acts or transgressions 
of the same class of crimes or offences, which may be properly 
joined, instead of having several indictments the whole may 
be joined in one indictment in separate counts ; and, if two or 
more indictments are found in such cases, the court may 
order them to be Consolidated." 

The statute under which this indictment is found, then, 
does nothing more than could hâve been done at common 
law in permitting the joinder, but it does limit the number 
of separate and distinct offences which may be thus joined to 
three, and provides that they must hâve been committed 
within the same six months. This provision, in regard to 
the number of offences which may be joined, is no part of 
the statute which créâtes the offence. The offence is created 
perfectly, described perfectly, and completed before this 
clause of the statute is in existence. This clause, then, 
relates not to the création of the offence, for it is well said by 
learned counsel for the def ence that we hâve no such thing 
in the United States as a common-law offence, or common- 
law misdemeanors. They are ail by statute, and unless they 
are created by the statute they do not exist. The statute 
créâtes the offence, and this provision is no part of the créa- 
tion of the offence at ail. It only relates to the procédure, 
to-wit, to the manner in which the district attorney shall 
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prépare his indictments — that he shall not combine in a 
single indictment more than three separate offencea. 

I may say, under the former administration ôf the criminal 
practice, and in many of the states now, the district attorney 
prépares his indictments prior to the sitting of the grand jury, 
and submits the paper thus prepared, or the separate and dis- 
tinct counts, if he has more than one, with the offenees f ully 
described, and the grand jury ignores the whole indictment, 
or several of the counts thereof, and returns such portions of 
it as they think may be established by the testimony ; but such 
is not the pradtice of the United States courts; as I under- 
stand it. 

This clause only relates to thé procédure and punishment; 
and, while it limits the number of offenees which may ba 
joined, it doea not, as in some of the English statutes, pro- 
vide what -the procédure shall be in case the limit should be 
exceeded, or what the conséquences of exceeding the limit 
should be upon the rights either of the government or of the 
défendant, 

It is claimed, however, that the eiïect of it is to make the 
indictment absolutely worthless and void. If that be so, then 
this indictment must either be quashed or held bad upon 
demurrer. Let us see whether this is the inévitable effect of 
this statute. At common law there could be no joinder of 
separate and distinct félonies. That was as well established, 
at one period at least of the administration of the criminal 
law, as if there had been an express statute forbidding the 
joinder of separate and distinct félonies in the Same indict- 
ment. And yet it was never supposed that the joinder of 
several félonies destroyed the validity of the indictment. 
While the courts -would not permit the party to be tried for 
two or more félonies in the same indictment, they would not 
quash the indictment, but would compel the prosecutor to 
elect the felony he would prooeed to trial upon. The rule is 
laid down in Wharton, § 216. At common law, in a case of 
that character, it was always within the power of the prose- 
cutor, where there was an improper joinder, to get clear of the 
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difficulty and objection by entering a nolle as to a pari of the 
counts, or the court would compel him to elect. The rule is 
clearly laid down by Parke, J., and is found on page 198 of 
Bishop's Crim. Procédure. 

Suppose a statuts has been passed which in terms pro- 
vided that an indictment should contain but one felony only, 
would that change in any wise the rule -which governs the 
criminal procédure where an indictment contained more than 
one, — would it prevent the prosecutor from entering a noUe 
as to the one or the other count, or would it prevent the 
court from compelling the prosecutor to elect which one he 
would proceed upon ? Most certainly not. And to permit the 
prosecutor to enter a nolle as to one, or compelling the pros- 
cutor to elect which one of the several counts he would pro- 
ceed upon, could not be said, in the language of Archibald, 
(and the only authority referred to by the learned counsel 
for the défendant,) "to be a striking out of a count, by the 
court, of an indictment," which the court would hâve no 
power to do. In ail cases where there has been an improper 
number of offences Joined in an indictment, the court un- 
doubtedly may, in its discrétion, quash the indictment ; but it 
is always addressed to the sound discrétion of the court in 
a case of that character. It may, in its discrétion, quash 
the indictment, or it may permit the prosecutor to nolle 
certain counts, or it may compel the prosecutor to elect 
which one he will proceed upon, so that the défendant shall 
in no sensé be prejudiced in his defence; Thatiswell settled 
by Bishop's Criminal Proc. 182, 228; Wharton's Criminal 
Law, § 416. 

This clause of this section seems to be a transcript, or at 
least it seems to hâve foUowed, 14 and 15 Victoria, c. 100, '§§ 
15, 16, and 17. Section 15 is in regard to joining several 
larcenies in a single count in an indictment. Section 16 is 
as foUows: "That it shall be lawful to insert several counts 
in the same indictment against the same person for any 
number of distinct acts of stealing, not exceeding three, 
which" may hâve been committed by him against thd same 
person within the space of six calendar months from the first 
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to the last of such acts, and to proceed thereon for ail or any 
of them." 

I do not know whether this section bas been construed 
by the English courts. I doubt not but it bas, for tbere 
may bave cases arisen in wbicb more tban tbree separate 
takings bave been charged in tbe same indictment. It seems 
to me tbat tbe seventeentb section, wbicb foUows, would 
eeem at least to indicate tbat it was in tbe mind of tbe legis- 
lators tbat tbere migbt be a différent effeet in case tbere was 
a joinder of more counts or acts in a single count tban is 
provided in tbat section; tbat is, tbere migbt be a différent 
effeet upon tbe indictment tban tbe one claimed by learned 
counsel for défendant, for section 17 provides: "If, upon tbe 
trial of any indictment for larceny, it sball appear tbat the 
property, alleged in sucb indictment to bave been stolen at 
one time, was taken at différent times, tbe prosecutor sball 
not, by reason tbereof, be required to elect upon wbicb tak- 
ing be will proceed, unless it sball appear tbat tbere were more 
tban tbree takings, or tbat more tban tbe space of six calen- 
dar montbs elapsed between tbe first and the last of sucb 
takings; and in eitber of sucb last-mentioned cases tbe 
prosecutor sball be required to elect to proceed for sucb num- 
ber of takings, not exceeding tbree, as appear to bave taken 
place witbin tbe period of six calendar montbs from tbe first 
to tbe last of sucb takings." 

Tbe first section limits tbe number wbicb may be included 
in a single indictment, and if tbe effeet of tbat limitation is 
to make void ail indictments wbicb sbould be returned by a 
grand jury wbicb contain more tban tbe tbree takings, tbe 
number limited, and witbin a greater period of time tban tbe 
six montbs, tben tbere would be no need under any circum- 
stances, altbougb more tban tbree takings in a period of 
more tban six montbs sbould be included in a single count 
in an indictment, of requiring tbe party to elect, because tbe 
proceeding would stop at once. Altbougb it may not be in 
tbree différent counts setting fortb tbree takings, yet if the 
évidence shows tbat tbere is included in a single count more 
ihan tbree takings, and the takings wbich are included covei 
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a perîod of time more than six months, therefore the case 
cannot proceed at ail, because the statute provides that three 
may be included and no more, and it must be within the 
period of six months and no more. But that statute says that 
if évidence of that character should be developed upon the 
trial of the case, that the prosecutor then may be required to 
elect to proceed for such number of takings, not exceeding 
three, as appears to hâve taken place within the period of six 
months. 

It seems, from inference at least, that such was the idea of 
the parliament of Great Britain in the passage of the aet of 
15 and 16 Victoria. 

It is stated, however, by the learned counsel for the defence, 
that if this procédure is permitted to exist, as it is claimed 
by the district attorney, that the district attorney and the 
court would be proceeding to punish alleged violations of this 
law by a conf essed violation on its part, in its proceedings, of 
the very law which créâtes the offence. If that were so, we 
would not for one moment proceed. We would not permit 
the district attorney to proceed in violation of the law which 
prescribes the manner in which the procédure shall take 
place. But the only question for us to détermine is this ; Is 
this clause a part of the statute which créâtes the offence? 
Without this clause of the section, the statute has created 
fuUy and completely this offence. It describes in what it 
shall consist. It lays down what is prohibited, and what are, 
in terms, the éléments which create the offence. The pro- 
cédure is no part of an élément which enters into the offence. 

It is said, again, that by permitting the prosecutor to enter 
a nolle and abandon two of the counts in the case, that it 
does not appear that thèse would be the same counts 
that the grand jury would not hâve returned ; that they might 
hâve returned those that were abandoned. But suppose they 
did, what différence would it make in the rights of the défend- 
ant ? The grand jury, by this indictment, hâve said that you 
are guilty of five différent offences; and, if their report is true, 
there are ûve différent several offences for which the défend- 
ant might be prosecuted. Three of them might be joined in 
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one indictmenf;, and two joined in the otlier. Suppose tliey 
retum but the three, would it make any différence to the 
défendant, ia the trial of thèse three, which of thèse fîve 
should hâve been included in it? He would hâve had no 
voice in it whatever. It is wholly ex parte. And a défendant 
has no voice in what a grand jury shall do in the presentment 
of an indictment against him. They hear testimony for the 
government only, and they présent whatever the proof satis- 
fies them he has been guilty of. Instead of returning one 
indictment for three offences in three counts, and another 
indictment of two counts, they hâve returned one indictment 
of five counts. And it is to the benefit of the défendant that 
they hâve done so, because this statute disposes of two of the 
offences which it is charged he has been guilty of . It disposes 
of any necessity on his part to prépare to meet sueh addi- 
tional offences, and says that as to three of them you shall 
be called upon to answer ; but as to the two you shall not. 

The défendant objects because the grand jury might hâve 
charged in the indictment the two offences omitted from it, 
and excluded the two of the three which romain. But he has 
not shown that he is prejudiced by any proceeding of that 
character, even if it had been so; and he has no choice to 
say what offences shall or shall not be charged in an indict- 
ment. It is for the grand jury to say that, and it is for him 
to say to the court that you shall not permit me to be preju- 
diced in anywise in my defence by having a great multitude 
of offences charged against me, which may vex me in my 
defence, and confuse the court and jury. And we do not see 
that the fact that the district attorney has been permitted to 
enter a nolle as to two of the counts, leaving three, would in 
the least degree tend to vex or confuse him, or deprive him 
of any rights which he possessed in any form whatever. 

If it be objected to as a mère matter of form, the statute 
of the United States (section 1025, Kev. St.) has provided that 
"no indictment found andpresented by a grand jury, in any dis- 
trict or circuit or other court of the United States, shall be 
deeemed insufficient; nor shall the trial, judgment, or other 
proceeding thereon be affected by reason of any defect or 
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imperfection în matter of form only, which Bhall not tend to 
tiie préjudice of the défendant." 

Prior to the passage of this etatnte we -were more strict in 
the administration of the criminal procédure, aiid the défend- 
ant had a right to take advantage of many defects of mère 
form in an indictment, and indictments hâve been quashed 
on such grounds alone ; but now, so far as form ia conceirned, 
it shall not operate to the insufficiency of an indictment unlesa 
it be to the préjudice of the défendant. 

The motion to quash is overruled. 

Thereuppn oounsel for défendant filed a démarrer to the 
indictment and the court overruled that also. 



United States v. Peedot!. 

{Dittriet Court, W. D, Pennsylvania. , 1880.) 

i. IiTDiCTMENT — Pbbjuht. — A bill in equity was flled to restrain the 
défendant from infringing letters patent for improved methods of 
exploding torpedoes in oil wells, to inorease the production thereof, 
etc.; and, to sustain an intended motion for a preliminary injunction 
against him, the plaintiffs took the testimony of the défendant and 
other witnesses. From the defendant's plain admissions, in his own 
testimony, it clearly appeared that the plaintiffs were entitled to a 
preliminary injunction against him, and he never made any résistance 
to the granting thereof. In the course of his said exami nation the 
défendant was interrogated, and testified as to the ownership of cer- 
tain oil wells he was engaged in operating. His testimony touching 
the ownership of the wells waa alleged to be false, and he was in- 
dicted for perjury. Hdd, that the defendant's alleged false state- 
ments in respect to the ownership of the wells did not tend to pre- 
vent the granting of a preliminary injunction, or defeat the due ad- 
ministration of justice, and were immaterial. 

Indictment for Perjury. 

The défendant was indicted for alleged perjury în his exam- 
ination before a United States commissioner, taken to be read 
at the hearing of a motion for a preliminary injunction against 
him as défendant in an equity suit in the United States circuit 

T.4,no.l0— 57 
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court for the western district of Pennsylvania. In thai suit 
Eoterts and wife filed a bill to restrain him from infringing 
letters patent foi; improved methods of exploding torpedoes in 
oil wells to increase the production thereof, and for damages 
for such infringement. In the course of his said examina- 
tion the défendant was asked as to the ownership of the oil 
wells on the Smith farm, and he testified : "I do not own any 
wells on the Smith farm, * * * I own an interest in 
one well on said Smith farm. The name of the well is No. 5. 
J. M. Perdue, William Faas, and, I think, F. A. Perdue, * 
* • I think own the wells No. 1 and No. 4, Smith farm." 
This testimony was alleged to be false, and was the perjury 
assigned ; the indictment avérring that upon the hearing of 
the motion for a preliminary injunction it became and was a 
material question whether the défendant owned any oil wells 
on the Smith farm. The bill in equity did not concem the 
ownership of the oil wells on the Smith farm, nor were they 
or the farm itself named in the bill. Other witnesses, how- 
ever, had given évidence before the said commissioner — to be 
used at the hearing of the motion for a preliminary injunc- 
tion — to the effeot that the défendant had been and was 
engaged in operating the above-mentioned oil wells on the 
Smith fai-m, and that torpedoes in infringement of the Koberts 
patents had been exploded therein. None of thèse statements 
were denied by the défendant in his said examination, and he 
expressly admitted that thèse wells were under his oontrol and 
charge. At the trial of the défendant on October 27, 1880, 
the government offered his aforesaid examination, with évi- 
dence of its falsity in this, yiz. : that the défendant, at the 
time of his examination, owned one-half of well No. 1 in hia 
own right, and one-half as trustée of M. A. Long; that he 
owned three-eighths of well No. é; that he owned well No. 5 
entirely, and three-eighths of well No. 6. The defendant's 
counsel objeeted to the évidence on the ground that the owner- 
ship of the oil wells was an immaterial matter. 

Wm. A. Stone, U. S. Dist. Att'y, and S. F. Bowser, for the 
United States. 

B. B. Carnahan and John M. Thompsoïi, for défendant. 
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AcHEsoN, D. J. The examination of John T. Perdue, ihe 
défendant, before United States Commissioner George H. 
Bemus, on May 23, 1876, did not relate to any question of 
damages for his infringement of the Boberts patents. That 
examination was at the instance of the plaintiffs in the equity 
suit, and was to be used by them to support an intended- mo- 
tion for a preliminary injunction to restrain the défendant 
f rom any further infringement of the patents pending the suit. 
Prima fade, the ownership of the oil wells on the Smith farm 
was an immaterial matter. It is, therefore, for the govern- 
ment to show affirmatively its materiality in order to sustain 
this indictment. It appears that 8. W. Doutt, Anthony 
Kelly, and M. E. Thomas had been examined before Commis- 
sioner Bemus, and their testimony tended to show that the 
défendant had been and was operating wells Nos. 1, 4, and 5, 
on the Smith farm; that they were employés under him, 
KeUy, during def endant's absence, being his superintendant ; 
and their testimony also tended to show that in the opération 
of thèse wells torpedoes had been exploded in infringement 
of the Eoberts patents. In his examination before the com- 
missioner the défendant did not deny any of thèse state- 
ments of the other named witnesses, and he distinctly admit- 
tedthat he had an interest in well No. 5, and had charge and 
control of ail said wells. Under the plain admissions of the 
défendant, in his examination, the plaintiffs in the equity 
suit were clearly entitled to a preliminary injunction against 
him, and it does not appear that he ever resisted the grant- 
ing of such injunction. On the contrary, he permitted a decree 
pro confessa to go against him for want of an answer to the 
bill. His statements in regard to the ownership of the wells 
did not tend to defeat the granting of a preliminary injunc- 
tion, and hence did not tend to prevent the due administration 
of justice. I hold, therefore, that his alleged false statements 
in respect to the ownership of the wells were immaterial, and 
the évidence now offered is rejected. 
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t^ASHBUEN & Moen'^anuf'g Co. and another v. Haish. 

Washbtjki^ & MoEN Manuf'o Co. v. Haish. 

{Circuit Court, iV. 2). Illinois. December 15, 1880.) 

L AssièKMBNT OF Patbkt— Resebtation ov TBnitiTonT.— An assign- 
' inentof ail right, tltle, and interest in certain letters patent, " except- 
. ing 32 or 33 countiea heretofore, sold and assigned," Ls not void for 
ambigùity. 

2. Samb— Samb — Plbading. — Sueh objection cannot be considered, whera 
'■ a bill for an injanction designated the countles upon which the ex- 
ception operated, and the défendant neither trav.ersed sueh allégation 
in his answer, nor introduced proof tending to show that the terri- 
tory in controversy was included within sueh exception. 

3. Bame — Re-Issue— Peesumptign. — A re-issue of sueh patent to the as- 

signée raises a prestimption of title in sueh assignée. 

4. Patents— Peior Use — Pkoop. — Prior use must be established by a 

prépondérance of évidence in order to defeat a patent, and every rea- 
Bonable doubt should be resolved in favor of the patentée. 

Coffln V. Ogden, 18 Wall. 120. 

Webster Zoom Co. v. Higgins, 16 0. G. 675. 

Eowe V. Underwood, 1 Fisher, 175. 

Hayden v. Suffolk Manuf'g Co, 4 Fisher, 103. 

Goodyear v. Day, 2 Wall. Jr. 283. 

6. Invention— Degkee.— If any invention is required in the production 
of a device, the law will not attempt to measure its extent or degree. 

6. SÀMB— Babbed Wieb Fence. — It required sueh invention to devise and 

produce a barbed wire which could be practically used for fencing 
purposes. 

7. Sauss — BVtdbncb — Use of Device. — The generaracceptance and ex- 
' tensive use of a new device is évidence that it vas the product of 

Invention. 
Smith V. Goodyear Dental Vulcanite Co. 93 U. 8. 486. 
Eppinger v. Richey, 14 Blatchf. 307. 
laaac» v. Abrams, 14 O. G. 862. 
Stanley Works v. Sargeant, 8 Blatchf. 348. 

8. Bame— Re-Ibbuk— The spécifications of a re-issue may be made more full 

and accurate, but must not be substantially changed so as to describo 
another device, or cover anything not in the original patent. 

9. Patent No. 67,117 waa issued July 23, 1867, to William D. Hunt, for 

his method of " providing the wires of a wire fence with a séries of 
spur-wheels;" and re-iss-ued, (No. 6,976,) March.7, 1876, to Charles Ken- 
nedy, assignée of William D. Hunt, for "a fence wire provided with 
spurs for the purpose specified." Held, that sueh re-issue was valid. 
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10. Patent No. 66,182, dated June 25, 1867, issued to Lucien B. Smith, 
embodied the idea of flxing thé barba by bends in the wire, so as tes 
prevent them from moving lengthwise on the wire. This patent waa 
re-mued, (No. 7,13G,) May 23, 1876, and contained a claim for the bent 
wires, as a means of preventing the movement of the bàrb lengthwise 
thereon. Held, that no objection to the re- issue had been well talien. 

11. Patent No. 74,369 waa iàsupd to Michael Kelly, February 11, 1868, 
for thorns or barba, flxed rigidly to the wires, bo that they could 
neither slide lengthwise nor revolve upon the wires, (1) by stringing 
them upon the wires by holés through the center, and then compress- 
ing thera upon the \Tire by blows or pressure, or (2) by " laying 
another wire of the same or différent size along-side the thom vrire 
and twisting the two together." The latter method was first claimed 
in the re-Usue, No. 6,902, datcd February 9, 1876. Held, that sùch 
re-issue was valid. 

12. Patent No. 84,062, dated November 17, 1868, issiied to Michael Kelly, 
and re-ùsued, (No. 7,035,) April4, 1876, was for » flat wire, pierced 
with holes, through which spurs made of pièces of wire, with the 
ends eut diagonally so as to leave them pointed without further ma- 
nipulation, were thrust, and for compressing the wire so as to clamp 
the barb thus inserted in each hole. Held, that this patent, and re- 
issue did not show invention, in so far as it claimed for the flrst tirae 
a wire barb made sharp or pointed at botb ends by being eut ofl diago- 
nally. 

13. Patent No. 150,683, issued May 12, 1874, to Joseph P. Glidden, 
showed a device for keeping the wirea of a fence stretched, or spread 
apart, by means of a slotted tube. It aiso showed, as part of the 
mechanism, a barb, made by coiling a short pièce of wire between its 
ends around the fence wire. This feature was flrst claimed in the 
re-isme, No. 6,913, dated February 8, 1876. Eeld, that such re-issue 
was valid. 

14. Patent No. 157,124, dated November 24, 1874, issued to J. F. Glidden, 
was for a "twisted fence wire, having the transverse spur wire, D, 
bent at its middle portion about one of the wire strands of said fence 
wire, and claraped in its position and place by the other wire strand 
twisted upon its fellow, substantially as specifled." Hdd, that there 
was nothing left in the line of invention to justify the issue of this 
patent. 

16. Infbingembnt. — Défendant manufactured a twisted fence wire, 
armed with a wire barb, eut diagonally, so as to Icave the points 
sharp, and which was bent in the form of an " 8," so as to clasp both 
wires and extend the sharp points in opposite directions from the 
wire. Hdd, that such fence wire infringed Hunt's claim for " a fence 
wire provided with spurs" or barbs; Kelly's idea of a rigid or flxed 
barb, held in place by the twisting of two wires together ; and Qlid- 
den'8 barb, made by bending a short pièce of wire around the fence 
■wire 80 as to leave the two sharp ends projecting to form the spur« 
or barbs. 
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In Equity. 

Coburn é Thaeker, Thomas H. Dodge, Benjamin F. Thurs- 
ton, Offield & Towle, West de Bond, Laivrence, Campbell é Law- 
rence, Charles Mason, Hiram P. Dillon, and Miller é Godfrey, 
for oomplainants. 

George Paysan, N. C. Gridley, Munday é Evarts, George 
Christy, and Albert H. Walker, for défendant. 

Dbxjmmond, C, J. Thèse are two of a séries of 14 cases 
brought by the plaintiff upon the chancery aide of this court, 
for an injunction and damages by reason of tne alleged 
infringement by défendant of certain patenta owned by the 
complainants, relating to barbed fence wire. By the first suit 
the plaintiffs allège that they are the owners of the following 
patents, issued by the United States : (1) Patent No. 67,117, 
issued July 23, 1867, to William D, Hunt, and re-issued, No. 
6,976, March 7, 1876, to Charles Kennedy, assignée of Wil- 
liam D. Hunt; (2) patent No. 150,683, issued May 12, 1874, 
to Joseph H. Glidden, and re-issued, No. 6,913, February 8, 
1876, to said Glidden; (3) patent No. 66,182, dated June 23, 
1867, issued to Lucien B. Smith, and re-issued. No. 7,136, 
dated May 23,1876; (4) patent No. 157,124, dated November 
24, 1874, issued to J. P. Glidden, — ail of which patents, it is 
charged, hâve been duly assigned by mesne assignments to 
the plaintiffs, the Washburn & Moen Manufacturing Com- 
pany and Isaac L. Elwood. 

The patents involved in the second suit are as follows : (1) 
Patent No. 74,369, issued to Miehael Kelly, dated February 
11, 1868, and re-isaued, No. 6,902, dated February 9, 1876; 

(2) patent No. 84,062, dated November 17, 1868, issued to 
Miehael Kelly, and re-issued, No. 7,035, dated April 4, 1876 ; 

(3) patent No 153,965, issued to Charles Kennedy, dated 
August 11, 1874, — the title to ail of which patents bas, it is 
claimed, been, by mesne assignment from the respective pat- 
entées, duly vested in the complainant, the Washburn & Moen 
Manufacturing Company. 

The defences set up are — •(!) A déniai of the patent- 
ability of the devices in question, because, from the state 
of the art, it only requires mechanical skill, and net in- 



WASHEUKN & MOEN MANUf'q 00. V. HAISH. 903 

venLive genius to construct them; (2) a déniai of the valid- 
ity of said patents for want of novelty, on the ground 
that barbed wire has been publicly known and used long prior 
to the alleged inventions ; (3) a déniai of the validity of the 
several re-issued patents, for the reason, it is insisted, that 
the inventions now claimed by the re-issues are not found in 
the original spécifications, drawings, and models ; (4) that, 
even admitting the validity of the letters patent, the défend- 
ant does not infringe the same, nor any of them ; (5) a dé- 
niai of the complainants' title to the Hunt patent, and théir 
right to maintain this suit upon the titlef shown. 

With regard to the last point named, raising the question of 
title to the Hunt patent, it is sufi&cient, we think, to say that 
the objection cornes too late to be considered upon the mèrits of 
the cause. In the assignmènt by Hunt of his interest in the 
original patent he purports to convey ail his right, title, and 
interest in the said letters patent, "excepting 32 or 83 coun- 
ties heretofore sold and assigned, " not designating the coun- 
ties thus previously sold and assigned; and the défendant 
insists that the conveyance by Hunt is so far ambiguous as 
that nothing passes by this assignmènt, because it is uncer- 
tain what counties were so reserved or had been previously 
cônveyed. We think it enough to say that this réservation 
is such as is capable of being made certain by compétent évi- 
dence showing what countiea had been actually cônveyed by 
Hunt. The bills allège that certain counties in certain states 
were the ones upon which the exception operated, and the 
anawers do not traverse or deny this allégation. Besides 
this, since the assignmènt from Hunt was made this patent 
has been re-issued to Hunt's assignée, and we think it must 
be presumed that the title was fully exhibited to the patent 
officer at the time of such re-issuance; at least, that a re-issue 
to the assignée of Hunt raises a presumption of title in the 
assignée. If the défendant wished to raise the question as 
to whether the réservation included the territory now in con- 
troversy, they should hâve raised it by their answer, or at 
least hâve put in proof tending to ehow that the title to some 
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part of the territory involved in tliis suit was not conveyed hj 
the original assignaient from Hunt. 

A large mass of testimony has been put into the cases bear- 
ing upon the question of novelty, and the state of the art at the 
tims thèse inventions are claimed to hâve been inade- The 
défendants hâve introduced voluminous proofs tending to 
show the public use of barbed wire for fencing purposes long 
prior to any of thèse alleged inventions, We will not take 
the time to examine those proofs in détail, but dispose of that 
branch of the case by saying that thèse proofs fail to satisfy 
us that barbed wire for fencing purposes had ever been pub- 
liely known or used prior to thèse inventions in such manner 
as to defeat thèse inventions for want of novelty. We do not 
intend to be understood as intimating that the witnesses who 
hâve testified to the varions instances of the use of barbed 
wire for fencing purposes hâve been guilty of intentional false 
Bwearing, but.simply to say that this proof, which is almost 
whoUy made up of the recollections of witnesses revived after 
the lapse of many years, and contradicted, as it is in most 
instances, by the explicit testimony of other equally crédible 
witnesses, leaves so much doubt as to the actual existence of 
thèse various barbed wire fonces, or any of them, as to make 
it at least unsafe ground on which to defeat a patent, The 
rule as to the degree of proof required to defeat a patent by 
showing prior use is well stated in the following authorities : 

In Coffin Y. Ogden, 18 Wall, 120, the opinion having 
been delivered by Mr, Justice Swayne, it is said: "The in- 
vention or discovery relied upon as a defence must hâve been 
complète and capable of producing the resuit sought, and this 
must be shown by the défendant. The burden of proof rests 
upon him, and every reasonable doubt should be resolved 
against him," So, too, Judge Wheeler, in the case of Web- 
ster Loom Co. V. Higgins, 16 0, G. 675, says : "The burden of 
proof rests upon the défendant to show beyond any fair doubt 
the prior knowledge and use set up," 

In Ilowe V. Underwood, 1 Fisher, 175, Judge Sprague said : 
"How invariable is it that after a great invention has been 
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brought before the world, bas becomo known to the public, 
and been put in form to be useful, that people start up in 
various places and déclare that they invented the same thing 
before. The cotton-gin and the ethef discovery are illustra- 
tions in point; and others of similar charaoter might be 
added indefmitely. Thèse pretended prier inventors had 
thought of such a thing ; that they had the conception of such 
a thing, perhaps ; but they never carried it to the extent of 
making it of practical utility, so that the world could obtain 
possession of it. But -when they find that another bas com- 
pleted that which they had begun, they are astonished that 
they did not see, think they naust hâve seen ail that is neces- 
sary, and elaim that they hâve invented it. After having 
seen what has been done, the mind is very apt to blend the 
subséquent information with prior recollections, and confuse 
them together. Prophecy after the event is easy prophecy. 
I think that this is one of the cases in which several of the 
witnesses hâve been led into the illusion of believing that 
they knew before what they hâve learned or been taught." 

The same learned judge, in Hayden v. SuJ/olk Manuf'g Co. 
4 Fisher, 103, said : " Where an invention of a useful machine, 
or structure or improvement in any machine, is shown to 
hâve been made, and it is sought to be invalidated by an old 
machine made years ago, the ]ury should examine the testi- 
mony and the évidence with care and caution, so as to be 
satisfied that that which is said to bave existed was actually 
and substantially the same. • * * The rule of law is a, 
reasonable one; at ail events it is a rule of law that a party 
that sets up such an old instrument that bas passed away 
has upon him the burden of satisfying the jury, upon a pré- 
pondérance of évidence, that it is substantially the same as 
what has taken place before they will set aside the patent. '" 

So, in Goodyear v. Day, 2 Wall. Jr. 283, Mr. Justice Grièr 
says: "It is usually the case, where any valuable discovery 
is made, or any new machine of great utility has been in- 
vented, that the attention of the public has been turned to 
the subject previously, and that many persons hàve been. 
making researches and experirhents. * • • Mtoy ex- 
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perîments may hâve Leen unsuceessfully trîeS, coming very 
near yet falling short of the desired resuit. They hâve pro- 
duced nothing bénéficiai. The invention, when perfected, 
may truly be said to be the culminating point pf many experi- 
ments, not only of the inventor, but by many others. He 
may hâve profited indirectJy by the unsuecessEul expérimenta 
and failures of others, but it gives them no right to claim a 
sharo of the honor or the profit of the successful inventor." 

The testimDny as to the state of the art shows that fence 
mre and wire fences, and wires for such purposes, composed 
of two or more strands twisted or laid together, were old at 
the time thèse inventera entered the field; also that fences 
had been, long before Hnnt's invention, armed with spikes, 
or other sharp projecting points, for the purpose of making 
them more effective in resisting the encroachments of ani- 
mais or other intruders. Indeed, the thorn hedges, which 
hâve been used almost from time immémorial, are in one 
sensé only a barbed fence, their effectiveness as a barrier 
arising mainly from the natural thorns or spurs with which 
the hedge shrubs are armed. It must be conceded, both from 
the proofs in thèse cases, and from those common facts 
within the knowledge and observation of ail intelligent per- 
Bons, that the idea of furnishing a fence or wall with some 
kind of sharp spikes or prickers is old. The ordinary picket 
fence, the device of spikes on area railings to prevent loungers 
from leaning against them, the placing of broken glass, pottery, 
or sharp stones or spikes upon the tops of walls, to protect 
fruit gardens, are well-known illustrations of what we refer to. 
The most that can be said of thèse old devices, as applicable 
to thèse patents, is that they narrow the field for the exer- 
cise of inventive faeulty, and limit the range of the patents. 

In this connection it is proper to consider briefly the objec- 
tion that thèse devices are not patentable from the faot that, 
in view of what was well known in the same direction, it did 
not require inventive genius to make anyof the devices involved 
in thèse patents, but that only mpchanical skill was requisite 
to adapt old devices to this newusQ. There is no doubt that 
a device, in order to be patentable, must be the resuit of 
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inventive genius. The mère mechanical adaptation of old 
things to new uses is not usually invention, unless in combi- 
nations; and yet it is extremely difiScult in many cases to say 
just whare the inventive faculty assérts itself as the controU- 
ing force. And the authorities furnish us no satisfactory test 
to apply and de'- jrmine this question. Although there ia 
usually little diffioulty in determining, as a matter of fact in 
each case, whether a devioe is or is not in some degree the 
resuit of invention. If there is any invention required, then 
the law mil not attempt to ndeasure its extent or degree. If, 
for instance, the proof had shown that wire provided with 
barbs, spurs, or prickers "was a well-known article used for 
other purposes than fencing, there would be no difficulty in say- 
ing that it did not require invention or the exercise of the in- 
ventive faculty to substituté it for fencing putposes in place of 
plain wire which had been used before. But we cannot say 
that the inventive or créative faculty is not required in devis- 
ing a mode by which plain fence wire can be armed with 
spurs 80 as to make it avàilable as an effective fencing mate- 
rial. The proof does not show that such wire was known and 
applied to other uses. No one, so far as this record shows, had 
made or used it before for any other purpose ; so that;, to our 
minds, it seems quite clear that it required invention to devise 
and produce a barbed wire which could be practically used 
for fencing purposes. In the absence of any other test the 
courts hâve seemed to assume that the fact of the acceptance 
of a new device or combination by the public, and putting it 
into extensive use, was évidence that it was the product of 
invention ; or, as one of the counsel for plaintiff expressed it, 
"utility is suggestive of originality." 

In Smith v. Goodyear Dental Vidcanite Co. 93 U. S. 486, Mr. 
Justice Strong said : "Undoubtedly the resuit of conséquences 
of a process or manufacture may in some cases be regarded 
as of importance when the inquiry is whether the process or 
manufacture exhibits invention, thought, and ingenuity." 
Webster, on the subject of patents, page 30, says : "The utility 
of the change, as ascertained by its conséquences, is the real 
practical test of the sufficiency of an invention; and, since the 
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one oannot exîst without the other, the existence of the one 
may be presumed on proof of the existence of the other. Where 
the utility is proved to exist in any degree, a sufficiency of 
invention to support the patent must be presumed. We do 
not say the single fact that a device has gone into gênerai use, 
and bas displaced other devices which had previoiisly been 
employed for analogous uses, establishes in ail cases that the 
later device involves a patentableinvention. It may, however, 
always be considered; and, when the other facts in the case 
leave the question in doubt, it is suffieient to turn the scale." 

So in Eppinger v. Riche y, lé Blatchf. 307, Judge Shipman 
said: "Two facts exist in this case: one is that an impor- 
tant improvement bas been attained; the second is that the 
improvement is in a staple article which bas been manufac- 
tured in this country for a long séries of years. * * * The 
utility pf the patented article bas been evinced by its largesales. 
* * The inventer evidently gave tp the public an article 
which: it wanted, and which it had not previously known. 
Without giving to the gênerai use of the invention as a test 
of its patentability any greater importance than the suprême 
court in the case of Smith v. Goodyear Dental Vulcanite Co. 
(above quoted) indicate sbould be given to this circumstance, 
I am of the opinion that the facts in the case fully establish 
the conclusions : (1) That however simple the change in the 
method of manufacture apparently may bave been.yet it was 
a change which required invention for its accomplishment ; 
and (2) that the improvement resulting from the cbanged 
method of manufacture bas been so great that the article 
which is produeed is, within the meaning of the patent aots, 
a new and useful article of manufacture." 

Mr. Justice Shepley said, in the case of Isaacs v. Ahrams, 
14 0. G. 862 : "A change in the form of a machine or instru- 
ment, thougb slight, if it works a successful resuit, not before 
accomplished in a similar way, in the art to which it is ap- 
plied, or in any other, is patentable." 

Judge Shipman said, in Stanley Works v. Sargent, 8 Blatchf. 
346: "Utility is not an infallible test of originality. The 
patent law requircs a thing to bo new as well as useful in 
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order to entitle it to thè protection of ttie statute. To be 
newin the sensé of the aet it must be the prôdùct of original 
thought or inventive skill, and not a mère formai or meohan- 
ical change of what was old and well known; but the effect 
produced by the change is oftên an appropriate though nota 
oontroUing considération in determining th« char ac ter of the 
change itself . " 

Tested by the mie of utility hère euggested, this record 
abundantly shows that the device in question bas been ac- 
cepted by the public to an extent which bas hardly heretofore 
followed the most successful inventions. Its utility must be 
considered as a conceded fact. From what has already been 
developed, it is clear that it has made possible the cultiva- 
tion of the extensive praries of the west, the pampas of BrazU, 
and the steppes of Eussia, where, before the introduction of 
this cheap mode of fencing, it was imposible ; and it has, even 
to agréât extent, already superseded the uSeof wooden fonces 
in the timberted portion of the country; and the question i&, 
to whom but thèse inventors is. the public indebted for this 
widely-useful device ? > 

The third objection, that the re-issues are invàlid, involves 
a considération of the original patents in their ord^r, and 
those patents as they now stand amended and re-issued. 

The Hunt patent of July 23, 1867, was fôr his method of 
"providing the wircs of a wire fence with a séries of spui 
wheels." ^ The re-issued is "foir "à fence wire prbvided with 
spurs for the pùrpose specified." In other words, what Hurit 
at first claimed as his invention, and obtained a patent for, 
was his spécial mode of arming the wires of a wire fence with 
spur whfiels or barbs ; but in his re-issue he claimed as his 
invention a barbed fence wire as a new article of manufac- 
ture, and it is argued that while he may hâve been the first 
to place hia particular kind of spur or barb on a fence wire, 
and may bave been entitled to a patent for such spécifie 
device, yet he nowhere claimed to be the inventer of barbed 
or spurred wire as such, and therefore his broad claim in the 
re-issue should not hâve been allowed and cannot be aus- 
tained. 
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It îs not deemed necessary to attempt hère any full discus- 
sion of the law in regard to the re-issue of patents. It is 
enough to state, as a gênerai rule, that what is claimed in the 
re-issue must be found in the original spécifications, drawings, 
and models; that is, "no new matter can be introduced into 
the spécifications." The invention as claimed in the re-issue 
must be found properly described in the original spécifica- 
tions. In the language of the suprême court in Powder Co. 
V. Powder Works, 98 U. S. 138 : "The spécifications may be 
amended so as to make it more clear and distinct ; the claim 
may be modified so as to make it more conformable to the 
exact rights of the patentée ; but the invention must be the 
same. So particular is the law on this subject that it is 
declared that no new matter shall be introduced into the 
spécification. This prohibition |s gênerai, relating to ail 
patents; and by 'new matter' we suppose to be meant new 
substantive matter, such as would hâve the effect of changing 
the invention, or of introducing what might be the subject of 
another application for a patent. The danger to be provided 
against was the temptation to amend a patent so as to cover 
improvements which might hâve corne into use, or might bave 
been invented by others, after its issue. The législature was 
willing to concède to the patentée the right to amend his 
spécification so as to fuUy describe and claim the very inven- 
tion attempted to be secured by his original patent, and which 
was not fuUy secured thereby in conséquence of inadvertence, 
accident, or mistake; but was not willing to give him the 
right to patch up his patent by the addition of other inven- 
tions, which, though they might be his, had not been applied 
for by him, or, if applied for, had been abandoned or waived." 

So in Riisse.ll v. Dodge, 93 U. S. 463, Mr. Justice Field said : 
"And as a re-issue can only be granted for the same inven- 
tion embraced by the original patent, the spécification could 
not be substantially changed, either by the addition of new 
matter or the omission of important particulars, so as to 
enlarge the seope of the invention as originally claimed. A 
defective spécification could be rendered more definite ànd 
certain, so as to embrace the claim made, or the claim could 
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be so modifièd as to correspond with the spécification." The 
doctrine of thèse authorities is that the inventer may, in his 
spécifications on the re-issue, make his description more f ull 
and aoourate ; but he must not substantîally change it so as 
to describe another device, or eover anything not in the 
original. It would seem from the spécification and testimony 
of Hunt that his idea of the mode of utilizing his device was 
for the user to purohase the spurs and fix them upon sach of 
the wires composing his fence as he thought désirable. But 
expérience demonstrated that the value of the invention con- 
sisted not in teaching each fence builder how to barb his own 
wire, but, in the introduction of barbed lyire as an article of 
manufacture, and in furnishîng to the consumer the manu- 
factured article ready for use without further need of mechan- 
ical skill, or the use of tools, to fit it for its purpose, beyond 
the single act of fastening it to the posts. It can hardly need 
évidence or argument to prove that Hunt's device is much 
more aecurately described as "barbed fence wire" than as a 
method of barbing wire ; and if he was the first to suggest 
the idea of barbing wire for fence purposes, he had the right 
to cover that by his patent. The spécifications in the orig- 
inal and re-issued patent are substantially the same. No 
material change is introduced, and whatever change is made 
ia merely that of giving point or direction to the invention 
now claimed. 

The next patent in order of time involved in this contro- 
versy is that issued June 25, 1867, to Lucien B. Smith, 
which, although earlier in matter of date than Hunt's, yet is 
of later conception, Hunt's invention going back to 1865. 
The only advance made in the art by Smith's invention was 
the idea of fixing the barbs by the short kinks, or bends in 
the wire, so as to prevent them from moving lengtbwise on 
the wire. So far as this device was ah improvement on 
Hunt's, it may, perhaps, be held valid; but it cannot be held 
to inolude ail équivalent methods of preventing latéral motion, 
because Hunt had suggested keeping the spurs at a suitable 
distance apart, by means of "flanges or otherwise." This 
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Smith patent bas been re-issued with a claim for the bent 
wires as a means of preventing the movement of the barb 
lengthwise tbereon, and we do not see any well-taken objec- 
tion to the re-issue; but the device seems of little importance 
in this case, as none of thèse défendants use it, or its équiv- 
alent. We only refer to it as showing another step towarda 
the perfected wire as now used. 

It is true that in bis spécifications, original and amended, 
Hunt describes bis invention as "animprovement in fences;" 
but this is no part ôf tbe substance of bis spécifications, but 
only tbe mère name wbich he chose to give to bis device. 
Nor do we see any reason -wby Hunt, having described bis 
method of barbing fence wire, migbt not bave had the broad 
claim in bis original wbich he obtained in bis re-issue ; and 
if he could bave had it in tbe first instance he certainly had 
the right to it in the re-issue. Hunt, then, for the purpose of 
this case, must be deemed to bave been the first to enter the 
field as an inventer of barbed wire fencing. Others who fol- 
lowed bim may bave patents, subject to bis, for improve- 
ments. His mode of barbing bis wire was by a spur-wheel 
revolving loosely on the wires, or by single spurs strung upon 
tbe wire by holes punched tlirough them. Thèse spurs may 
bave been expensive to manufacture, or affix to the wire, but 
that only went to the practicability of adopting his device in 
compétition with other fencing material then in use, and not 
to its novelty. 

The next patent to be considered in the order of time is 
that issued to Michael Kelly, February 11, 1868. This 
patent was for thorns or barbs, fixed rigidly to the wires, so 
that they could neither slide lengthwise nor revolve upon tbe 
wires. Two modes of accomplisbing this resuit are shown : 
one of stringing them upon the wire by holes through the 
centre, and then cbmpressing them upon the wire by blows 
6r pressure ; and the other by "laying another wire of the same 
or différent size along-side the thorn wire, and twisting tbe two 
together;" but no claim was made for the latter mode in the 
original patent. By the re-issue this feature is made th* 
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fourth claim, and, it seems to me, properly allowed under the 
law, as it was clearly described and suggested in the original 
spécifications. 

The second Kelly patent is for a flat wire, pierced with 
holes, through which spurs made of pièces of wire, with the 
ends eut diagonally so as to leave them pointed without 
further manipulation, were thrust, and by compressing the 
wire so as to clamp the barb thus inserted in eaeh hole. The 
only feature of this patent which it is claimed affects this 
case is that it shows for the first time a wire barb made sharp 
or pointed at both ends by being eut off diagonally ; but barbs 
had been before this time made sharp by cutting the sheet 
métal diagonally, and it was certainly no invention for Kelly 
to point wire by cutting it diagonally af ter it had become a 
fréquent practice to eut sheet métal in the same way for that 
purpose. 

The Glidden patent of May 12, 1874, showed a deyice for 
keeping the wires of a fence strctched, or spread apart, by 
means of a slôtted tube. It also showed, as part of the mech- 
anism, a barb made by coiling a short pièce of wire betweeu 
its ends around the fence wire. This feature was not claimed 
in the original patent, but is claimed in the re-issue as part 
of the invention ; and, as it is shown in the original spécifica- 
tions and drawings, the patent may be considered as having 
been properly re-issued to cover this device. The second 
Glidden patent, of November 24, 1874, is for a "twisted fence 
wire, having the transverse spur wire, D, bent at its middle 
portion about one of the wire sirands of said fence wire, and 
clamped in its position and place by the other wire strand 
twisted upon its fellow substantially as specified." The proof 
shows that the final form of fence wire and spur which has 
been actopted for practical use is substantially that shown in 
the last Glidden patent ; but it seems to us there was nothing 
left in the line of invention to justify the issue of this patent 
to Glidden as an inventor. The idea of barbing fence wire 
was Hunt's. The idea of fixing the barb rigidly upon the 
wire, and holding it in place by another wire twisted upon it, 
was Kelly's. The wire barb looped over the wire, or one of 

T,4,no.l0— 58 
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the wirea, was that of Glidden's earlier patent; and by group- 
ing ail thèse devices into one finished wire a resuit is ob- 
tained substantially like that shown in the final Glidden 
patent of November, 1874. There was nothing new in Glid- 
den's last patent, and no room for the claim of invention in 
the wire therein provided: 

In the suits brought by the Washbum & Moen Manufac- 
turing Company and Isaac L. Elwood against Haish, the 
défendant is charged with infringement of the Hunt patent, 
the Smith patent, and the two Glidden patents. As already 
said, we consider the Smith patent and the last Glidden 
patent as unworthy of further considération in connection 
with this case. 

The proof shows that the défendant Haish manufactured 
a twisted fence wire, armed with a wire barb eut diagonally, 
so as to leave the points sharp, and which is bent in the form 
of an S, so as to clasp both wires and extend the sharp points 
in opposite directions from the wire. 

Défendant claims that even if the Hunt, Kelly, and Glid- 
den patents are valid, he does not infringe, because his barb 
dififers easentially from the barb of either of the complain- 
ants' patents mainly in the fact that it cannot be used except 
in combination with a wire of at least two strands. Assum- 
ing the validity of the re-issue of Hunt, Kelly, and Glidden, 
there can be no doubt that Haish infringes Hunt's claim for 
"a fence wire provided with spurs" or barbs. It also in- 
fringes Kelly's idea of a rigid or fixed barb, held in place by 
the twisting of two wires together ; and Glidden's barb, made 
by bending a short pièce of wire around the fence wire so as 
to leave the two sharp ends projecting to form the spurs or 
barbs i 

Glidden's device for forming the barb is undoubtedly a 
very simple one, and rests very close to the border line be- 
tween mechanical skill and invention. After Hunt had made 
barbs by cutting sheet meta! into stars, or spur-pcrinted 
wheels, to be strung upon the wire by a hole through the'mid- 
dle, the points of the spurs boing neoessarily obtained by cut- 
ting the métal diagonally at the periphery of his wheel, and 
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after Kelly had shown his two-pointed barb strung upon the 
wire by means of a hole through the middie, and held in 
place by another wire twisted upon the thorn wire, it would 
seem to require but little invention to form the baib by bend- 
ing a short pièce of wire, pointed at both ends, around the 
f ence wire, thereby f orming a loop in place of the hole through 
the barb Bhown by Kelly, The loop is, when made, only thô 
hole which Kelly punched through his barb ; and yet there 
can be no doubt that the wire barb shown by Glidden is mueh 
more readily made and attached to the fence wire than the 
Kelly barb, which mustfirst be strung upon the wire by pass- 
ing the end of the wire through the hole before it can be fast- 
ened or fixed in place thereon ; and, as before remarked, if 
utility is one of the tests of inventive ability, the proof show- 
ing clearly that it bas been substantiaily adopted by ail 
the manufacturers as the method of barbing wire, Glid- 
den's method of forming the barb is not shown by the proof 
to hâve been anticipa ted by either method, and it is clearly 
new and useful; but, when once the idea of looping or clasping 
a wire barb around the fence wire bas been shown, there was 
then no invention in such slight changes of the loop as are 
Bhown in the Haish barb. It is true, the Haish barb is 
required by its fo.rm to clasp both wires, but Glidden might, 
without change of the essential principle of his barb, loop it 
around both wires, if for any reason it was found désirable to 
do so. The underlying thought or principle of the Glidden 
barb is thatof bending it over or around the fence wire, 
instead of punching a hole through the barb and passing the 
fence wire through the hole ; and, when once the principle is 
shown, it is obvions that a great variety of barbs or loops can 
be made, ail of which produce only one resuit. 

This discussion leads us to consider for a moment the 
varions forma of barbs eut from tbin or sheet métal. It is 
manifest that there is and can be no essential différence be- 
tween making the barb from strips of thin or sheet métal eut 
diagonally, eo as to leave both ends pointed, and wrapping or 
bending that around the fence wire, and making a similar 
barb from round wire, as shown by Glidden; nor does the fact 
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that shêet métal barbs are eut so as to présent more than two 
points when wound arôund the fence wire, or interlaced 
between the strands, make them any less an infringement of 
Glidden's device or relieve them of liability to Hunt. 

We, therefore, corne to the conclusion that complainants 
hâve the right to the relief asked by their bills; the principles 
■we hâve laid down, in our estimation, fuUy covering the con- 
troverted questions in ail the cases before us. Decrees may be 
prepared finding that défendants infringe, and referring the 
cases to the master to take account of damages and profits. 

Blodgett, D. J., concurred. 



White and others ». Lbb. 

{Circuit Court, D. Moêsachusetta. December 30, 1880.) 

i., LiciJNSKE — Plba ts Bas. — A Hcensee cannot, by plea in bar, ;raiss 
sucb issues as are usually made in a,nâwer to a suit for the infringe- 
ment of the patent. 

In Eé[xiity. 

James E. Maynadier,îoT <iom.\>\?k\xi^rïiB. 

George L. Boberts é Bros., îoiAeïendant. 

IiôwEhh, 0. J. In this case I decided that the bill, upon 
its face, -vras wanfing in equity, because it undertook to treat 
a licenSee as an infriager, without showing a renuneiation of 
the license, Wkite v. Lee, S Ped. Eep. 222. The complain- 
ants hâve now amended their bill, and charge that the de- 
fendant has not .furnished the statements and made the 
payments agreed upon between them, and praying that the 
défendant may be required to account for ail shoes which he 
has màdj cohtaiuing the patented improvements, or any 
material part thereof. Only one of the two patents men- 
tioned in the lease, or license, is in controversy in this suit. 

The défendant pleads in bar, admitting that he took a 
licensej or "lease," under the original patent, No. 190,655, 
but alleging that the re-issue, No. 8,536, now sued on> was 
issued without his knowledge or consent ; that by the terma 
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of hîs li(}ense it was mutually agreed that, îû case of re-issue, 
the grant of license should be good thereunder, and the Stip- 
ulations aoid agreements of the respective parties should ,be 
binding upon them in the same manner, and to the-same 
extent, as though such re-issue had. never been obtained; 
that the patented improvement which he was licensed to ose 
was that recited and referred to in the claim of the original 
patent, which he sets out in hase verha; that whatever may be 
the scope of the claims of the re-issue, No. 8, 536, he is not 
answerable thereto, so far as they may be construed for Bub- 
ject-matter différent from that embraced in the original 
claim, but that he bas the same rights and is subject to the 
same obligations as if the re-issue had not been obtained; 
that he bas never failed to keep any of his agreements con- 
tained in the lease, but bas always kept them. This is set 
ont in détail. 

The question intended to be raîsed by this plea is whetheSr 
the défendant is bound to account and pay for any shoes 
which would.be an infringemeiit of the claims of the re-issue, 
but would not infringe the single claim of the original patent. 
The laaguage of the license is acourately set out in the plea, t 
as far as it goes, but some other clauses may be useful in 
çonstruing the instrument. The granting part, after ref erring 
to the tWà patents, givés the right to manufacture at the de- 
fendant's factory, in Athol, in the state of Massachusetts, and 
in no other place, during the term of said letters patent, and 
during any renéwal or extension thereof , shoes containing the 
said patented improvements, or either of them, or any material 
or substantial part thereof. Then foUow the stipulations for 
royalties, keeping accounts, été . In the fifth stipulation, on 
the part of the défendant, he agrées not to contest the valid- 
ity of the patents, or of any re-issue or renewal thereof, nor 
the sufficiency of the spécifications, "or the validity of the 
licensor's title, nor the fact of his infringement in the manu- 
fa jture and sale of said shoes." Thus far it seems to be the 
natural construction of the lease that if the défendant should 
be sued for royalties, after a re-issue, he must admit its valid- 
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ity, and the sufficiency of its spécification, and tliat if he bas 
made "said shoes" — that is, shoes embodying the patented 
invention, or any substantial and material part tbereof — he 
cannot deny infringement. This last seems a oontradictory 
and insensible stipulation, for the very question of infringe- 
ment dépends upon -whether the défendant has made "said 
shoes." That, however, is not the question at présent. After- 
wai'ds, there is the mutual stipulation, also numbered 5, 
quoted in the plea, that in case of re-issue the grant shall 
remain good, and the stipulations of the parties shall be bind- 
ing upon them in the same manner and to the same estent 
as if the re-issue had never been obtained. 

The défendant contends that, although he is liable to pay 
royalties under the re-issue, it is only to the same extent and 
in the same cases, in ail respects, as if the single claim of 
the original patent were the only claim of the re-issued patent. 
My impression is that the fifth mutual agreement means 
that the parties are to remain bound under the re-issue sub- 
stantially as if that had been the original patent. The idea, 
if that be it, is awkwardly expressed. Instead of saying, as if 
the re-issue had never been obtained, itshouldbe, as if it had 
never been necessary to obtain it. But it seems very improb- 
able that the parties should import into a re-issue a clàim 
which is cancelled and of no effect, and, indeed, which has no 
existence except by their stipulation. The re-issue is pre- 
sumed to be for the same invention. If not, it is void. Per- 
haps the défendant may be estopped to say it is void; but, as 
he is bound only for "said shoes," he may, perhaps, be per- 
mitted to show that the shoes he is asked to aceount for do not 
embody the invention, though he cannot say that the re-issue. 
does not. This will dépend upon the construction of his fifth 
agreement. If the re-issue should turn out to be for the same 
intention, I doubt very much whether the défendant will 
escape payment if he has used that invention, though it may 
hâve baen imperfectly claimed at first. In other words, I 
doubt if the stipulation refers to the claim of the patent as 
neeessarily and without possible amendment embodying the 



WHITE V. LEE. 919 

wliole invention. But, whatever may be the meaning of the 
stipulations in question, the défendant should.ans-wer the bill. 
The plea does not bring the case to a single décisive point. It 
raises the issues usually made in the answer to a patent suit, 
namely: uponthe true construction of the re-issue, and of the 
license, and of the original patent ; and, upon examination of 
what the défendant has done, to what extent has he infringed, 
not technically infringed, but made the patented thing, which, 
■were it not for the license, would be an infringement, and 
which, under the license, gives the plaintiffs a claim for 
royalty? The patents are not, asyet, in the record, and I do 
not see how the issues can be intelligently decided without 
them. Stated in another way, the difficulty is that the plea, 
admits a liability to account, but furnishes no account, nor 
the materials for making one. It is not an acoounting in 
equity to.say that you bave accounted, unless there has been 
a stated account, which is not the averment hère. The défend- 
ant was to keep accounts and render statements, and was to 
put upon each pair of shoes stamps of a certain sort. He says 
he has done ail this ; but he ought to say it by way of answer^ 
that the plaintiffs may bave the discovery they seek, and that 
the case may take the usual course and go to a master, if 
necessary,to hâve the account properly made up. The points 
raised in the plea will be equally available to the défendant 
in answer. 

Case to stand for answer.^ 
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MuBPHY and others v. SohooNbr Mary S. Hontvet. 
^District Court, D. N&us Eampahire. December 21, 1880.) 
1. Baltage— VALira as Ysssel— Mkthod of Cokputatioit. 

In Admiralty; 

Mr. Hatch, for Murphy and other libellants. 

Mr. Batchel'der, for Gilson and Campbell. 

Mr. Page and Frank Goodwin, for claimants. 

CiiAEK, D. J. The Bchooner Mary S. Hontvet, of about 72 
tons burden, early in the morning of August 21, 1880, start- 
ing on a fishing voyage from Portsmouth harbor to the West- 
ern banks, got upon the rocks at "Pull-and-be-damned point" 
in the river. Her owners, upon being informed of her position, 
went, some of them, to her assistance. While they were 
attempting to relieve her with the steam-tug Bateman, she 
slid off the rocks into deep water and began to sink. She 
had on board 100 hogsheads of sait. The owners then went 
for another tug and attempted to tow the vessel to Neweastle, 
but could not do so, and she sank in the river with only her 
mast-heads out of water. 

In the afternoon of the same day she began to float, and 
to drift with the tiSe towards the océan. The owners were 
aware of this, but made no effort, with the Bateman or other- 
wise, to hold her, or to bring her to shore. Late in the aft- 
ernoon of the same day Murphy, one of the libellants, hav- 
ing in charge a small schooner, called the Little Kate, which 
Mr. Tredick, one of the claimants, owned, proposed to Mr. 
Tredick to go with him in quest of the Hontvet. This Mr. 
Tredick declined to do. Murphy, however, taking with him 
Mr. White, another libellant, went to search after the aban- 
doned vessel with the Little Kate. They found her about 
half way between "Whale's-baok" and the shoals, somethree 
and a half miles at sea. She was on her side, rolling in the 
seaway, with her masts rising and falling, and the sea mak- 
ing a breach over her. There was a thick fog, with the wind 
to the south-east, some "chop, " but not a heavy sea. After 
sailing round tlie Hontvet two or three times to find a place 
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to "mate fast" to her, Murphy and White succeeded in 
attaching a line to her mast-head, and then anchored the 
Little Kate to hold her. They placed a light on the rig- 
ging of the Little Kate and commenced to halloo for assist- 
ance. Somewhere ahout midnight the fotr other libellants, 
Gillis, Jameson, Byrns, and Kussell, came to the wreck in two 
dories, directed by persons on board a vessel in the vicinity 
•who had heard tho outcries of Murphy and White on board 
the Little Kate. 

Gillis was the commander of the schooner Nichols, then 
in Portsmouth, and it was agreed between Murphy and White 
and thèse four men that they should go in and "corne out" 
■with the Nichols and help save the Hontvet, and share alike 
in the salvage. After they had gone sometime, Gilson and 
Campbell came to the wreck, and Murphy, anxious for the 
appearance of the Nichols, procured them to go into the har- 
bor, and, to use his expression, "hurry her up." They did 
60, and came back and reported that the Nichols was aground, 
but would come out as soon as she floated with the tide. 
The Nichols afterwards came out as agreed, and they com- 
menced to save the HontTet. Upon consultation it was 
thought best to strip her, and that was done. About daylight 
James Davidson went to the wreck, and he assisted in strip- 
ping the wreck and in towing in the rigging and masts into 
the harbor. Early in the morning of the twenty ^second of 
August the steam-tugs Ann and Bateman came to the wreck, 
but no assistance was asked of them, and none was offered 
or declined, — the Nichols not having then arrived out. She 
came out later. On the afternoon of Sunday, the twenty- 
eecond of August, one of the owners of the Hontvet having 
previously passed by her, on his way to the shoals, without 
oflEering any assistance or giving any directions or advice, the 
steam-tug Sampson came to the wreck, and Murphy hired 
her commander to take the masts of the Hontvet out of her, 
that she miglit "right" herself and be towed more easily and 
safely. Not being able to pull them out the Sampson broke 
them off, and afterwards, at the request of Murphy, assisted 
in towing the Hontvet to Newcastle and putting her in safety 
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on the shore, — the Nichols and Little Kate and Davidson 
assisting to tow in the masts and rigging, but being unable of 
thernselves to tow the vessel without the aid of the Sampson. 
Murphy engaged the Sampson at a stipulated priée. 

So far as the libellants Murphy, White, Gillis, Jameson, 
Byrns, and Eussell are concerned, this is very clearly a cabe of 
salvage service, and is so admitted by the counsel for the 
claimants. The main question is, what shall be allowed for 
the service ? and this dépends largely upon the value of the 
property saved. Upon this point the testimony in the case 
leads to no précise or very satisfactory resuit. Mr. Little- 
field, who was called to look at the vessel soon after she was 
bronght in, says in his opinion she was worth, as she then 
was, $1,500. Ha is a ship-builder, and compétent to testify ; 
but his judgment is not conclusive, and, tested by otlier meth- 
ods of ascertaining her value, cannot be received as pre- 
cisely accurate. Mr. Stimpson, another ship-builder, and 
who worked on the vessel when she was built, says she was 
an "Al" vessel, T2 tons burden; that she cost when new 
$6,500, and that in four years she would deteriorate 30 per 
cent., making her value at the time she went ashore some 
$4,610. But there was évidence that the cost of building 
vessels had diminished since this vessel was built, and that 
there should be a déduction on that account. Precisely how 
much the cost of building vessels bas lessened does not ap- 
pear, but Mr. Littlefield says he thinks this vessel eould not 
be built for $4,000 or $5,000. This would show a shrinkage 
of from 25 to 30 per cent. Deducting 25 per cent, on this 
account from $4,600 would leave the value of the vessel 
when she went on to the rocks $3,460. Add to this sum the 
value of the masts, sails, and rigging, and the value would 
approximate the value put upon the vessel by the owners wiien 
insured, to-wit, $5,000. 

Taking the value of the vessel when she started ou lier 
voyage as $3,450, by this method of estimating, and deiliîct- 
ing $344.29, cost of repairing vessel's huU after she had ))rijn 
on the rocks, and been brought into Newcastle, and we hâve the 
value of the vessel, $3,105.71. From this sum is still another 
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déduction which should be made, for the shrinkage of the 
value of any vessel of much size which has been ashore on 
the rocks. How much this should be in this case does not 
appear ; not very large, however, as the repairs needed were 
not large, and the apparent damages small — say $300. This 
leaves the value of the vessel, when rescued and brought on 
shore, $2,805.71. Between this valuation and the estimate of 
Mr.Littlefield($l,500)thereis a différence of $1,305.71. One 
is nearly twiee as large as the other, and they can hardly be 
reconciled. If the one is too largo, it is equally certain the 
other is too t<mall. 

There is stiU another method of approiimating the value of 
the huU when saved. The owners insured the vessel for $5,000, 
and that was the value they placed upon her for insurance 
when wrecked. Mr. Tredièk says "she was in good condi- 
tion." He was willing to pay the premium for that amount 
of insurance. But it isnow said that valuation was too 
high. Admit that it was so, and deduct 10 per cent, for such 
over valuation, ($500,) that leaves her value, with rigging, at 
$4,500; deduct $1,500 for the rigging, which is its cost when 
11 ew, as appears from the testimony of Mr. Tredick, and you 
bave the huU $3,000 when the vessel sailed. She was injured 
on the rocks to the amount of $3i4.29, as shown by bill of 
repairs. This leaves her value at $2,655.71. Deduct, again, 
$300 for injury to her réputation and market value, and you 
hâve $2,355.71, the value of the huU as saved. This sum is 
not very far from midway of the others. If we add the three 
results, viz. : 

$2,805 17 

1,500 00 

2,355 71 



$6,660 88 
Divide by three and we hâve an average of $2,220.44. 
This is probably not very far from correct, and I hâve con- 
cluded to call the value of the vessel when saved $2,200. 
The value of the other articles saved I find to be $550, mak- 
ing a total of $2,750. 
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I find that the vessel had been abandoned by the owners, 
and was at the merey and Gontrol of the wind and waves when 
found by Murphy and White; but I do not find that the sal- 
vage service was very dangerous to the salvors. I allow out 
of the sum of |2,760one-quarter part — $687.50 — as salvage. 
Out of this sum I allow James Davidson |25 as salvor, and 
Frank Gilson $16, leaving a balance of $647.50 for the libel- 
lants. I hâve allowed ^he salvors a little more in this case 
thanperhaps I should hâve doue had the owners made more 
effort or shown more anxiety to havê saved their vessel than 
they did. Tredick was the agent of the owners and manager 
of the Hontvet, yet he allowed her to drift to sea without 
attempting to stop her; he refused to go with Murphy to find 
and rescue her, and did not see her again till she was landed 
on the shore at Newcastle. Andersen, another owner, made 
his dory fast to her mast-head as she floated, and allowed her 
to tow him to the vicinity of Kitt's rock, and then he declined 
her further company and returned. Eider, another owner, on 
his way to the shoals next day, saw the vessel, and the men 
on board or about her, trying to save her, but lent no assist- 
ance. 

I do not find that Murphy or his assistants were guilty of 
any malfeasance, or of doing any damage, for which their 
salvage service should be forfeited or diminished. It might 
bave been possible that the Bateman could hâve towed the 
Hontvet into barbor with her masts in bar, but it must bave 
been an undertaking of considérable risk and much diffioulty. 
It would, in my judgment, hâve been more prudent to hâve 
taken the masts out, even with the Bateman to tow her in. 
If the Batemen had offered, or had told Murphy that he could 
tow the vessel in as she was, instead of a quasi threat that 
he would dispossess him of the vessel which the owners had 
abandoned and which he had found at sea, there might hâve 
been some ground for the suggestion that he unnecessarily 
damaged the vessel, but I think there is very little now. 

Decree for libellants, with costs. 
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The Ship Shand. 

(District Court, S. D. New York. November, 1880.) 

1. Damages— REFERENCE— Phactice. 

In the opinion under whicli a final decree in admiralty is entered, 
detennining the question of lialiility, and directing a référence to a 
United States Commissioner to ascertain tlie amount of damages, a 
a statement by the court as to a fact aSecting the amount of damages, 
and not material to a détermination of the question of liàbility, is not 
binding, and does not preclude either party from introducing any 
compétent évidence before the commissioncT touching the estent of 
the damage. 

In Admiralty. 

jB. D. Benedict, ioi libellant. 

T. E. Stillman, for claimants. 

Choaïe, d. J. In this cause, .which was a suit to recover 
for non-delivery of cargo according to terms of bills of lading, 
the libellant bas had a decree on the ground tbat the master 
and crew of the vessel were négligent in not protecting her 
cargo of sugar against damage which threatened to injure it 
through the known leaky condition of the vessel on her arrivai 
at her place of discharge. A référence was ordered to com- 
pute the libellant's damages. It appeared upon the trial that 
the cargo had already sustained damage by sea water, -which 
was properly to be attributed to a péril of the sea, and the évi- 
dence tended to show that the water had been, béfore the 
arrivai of the ship at her pier, more than six feet above the 
bottom of the cargo of sugar, The principal charge of négli- 
gence, on which the liàbility of the ship for subséquent dam- 
age was sought to be based, was in suffering a steam-pump 
employed by the master to pump the ship out to stop during 
the night of the twenty-eighth of December, so that in the 
morning the ship was again flooded with sea water. In the 
written opinion of the court occurred this passage with réf- 
érence to the condition of the ship on the morning of the 
29th: "The lower hold, where the sugar was stowed, was 
flooded. The water had risen higher among the mats of sugar 
than it had ever been before." Such seemed then to me to 
be, and still seems to be, the proper inference to be drawn 
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from ail the testimony bearing upon the question as to the 
height to which the water rose among the bags of sugar 
in conséquence of this flooding. The controlling circum- 
stance in reaching this conclusion was the fact that only 
about 1,300 bags of dry sugar came out of the ship, while 
the évidence on both sides tended strongly to show that 
there were before the flooding a much larger number of dry 
bags in the vessel. Upon the référence, however, it has been 
claimed by the libellant that it is a point determined in the 
cause that the water did rise higher among the bags of sugar 
on the morning of the 29th than it had ever been before. 
The claimants, on the other hand, désire to introduce évi- 
dence before the commissioner tending to show that the water 
did not rise so high on the morning of the 29th as it had been 
previously; and this is an, application to the court for a 
reconsideration of this finding of fact, or to ascertain whether 
this question is open upon the référence. The only question 
relating to this flooding of the ship, really before the court for 
détermination upon the trial, was the question of the ship's 
liability for the damage occasioned thereby. The question of 
amount of damage was reserved, and intended to be reserved, 
for the référence in accordance with the almost invariable 
praetice of thè court. In discussing the proofs, as bearing on 
the question of liability, a narrative of events was given in 
the opinion delivered, in the course of -which the remark 
above quoted was made. So far as the question of liability 
for the ensuing damage was concerned, it was immaterial 
whether the water rose in the cargo on the morning of the 
29th one foot or seven feet. The resuit would and must hâve 
been the same. While witnesses were examined by both 
parties as to the height of the water, and while the effect of 
the évidence in that respect was very oarefully commented on 
bylibellant's counsel, and somewhat, also, by claimants' coun- 
sel, as appears by his brief, yet I am satisfied that this ques- 
tion, which is ohiefly important as afïecting the amount of 
damages, was not submitted, nor understood by the court to 
hâve been submitted, upon the trial as a point to be then cor 
clusively determined, or that any question involved ?ji tbù 
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question of the amount of damage, was -vfithdrawn from the 
usua,! mode of trial by référence. The claimants -were not 
called upon oa the trial to bring out the strength of their case 
on this point. As the height of the water was not material 
to the détermination of their liability, which was the question 
tried, they are not concluded by the inference drawn by the 
court from the proofs as to that point. This observation in 
the opinion might well hâve been omitted as wholly unneoes- 
sary to the point to be decided. Neither the decree nor the 
minutes nor the briefs of counsal show any stipulation, nor 
anything équivalent to a stipulation, or an order of the court 
that this question should be passed on at the trial. The 
opinion exprès sed on the point mustitherefore be regarded as 
at most a dictum expressing the opinion of the court on the 
proofs as they then stood,, not in any way precluding either 
party from introducing any compétent évidence before the 
commissioner touching the extent of the damage caused by 
the flooding of the ship on the night of the twenty-eighth of 
December. 

The commissioner will proceed in accordance with this 
décision. 



The Memphis & St. Louis Packet Co. v. Steam-Boat H. 
C. Yaeger and others. 

{District Court, E. D. Missouri. Novcmber 23, 1880.) 

1. Collision — Damages. — The expenses from the port of departure to 
the place of collision, and of return to the port of repairs, will not 
be allowed in damages. 

In Admiralty. On exceptions to commissioner's report. 

Noble é OrricJc, proctors for libellant. 

Given Campbell, proctor for libellée. 

Teeat, D. J. The court having hèretofore decided that 
the collision was one of mutual fault, the only question 
remaininij war, to détermine the amount of damages, and 
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apportion them accordingly; that is, a moiety of theaggregate 
against each of the parties. Exceptions by libellant are that 
the expenses from port of departure to place of collision and 
return to port of repair (which is port of departure) hâve net 
been allowed. The rule is "restitutio in integram;" but, to 
ascertain under that rule what is allowable, the courts hâve 
been compelled to exclude the inquiry into spéculative or pos- 
sible profits. 

It may seem that the fuU restitution against a maritime 
tort should cover ail the expenses of a voyage ; yet it may be 
that the voyage was a losing one, and hence its interruption 
v?as no actual loss. Where loss of freight occurs, — that is, 
net loss, — the amount may be included; but there is no sueh 
item hère. Hence the libellant's exceptions must be over- 
ruled. The Baltimore, 8 Wall. 377; The Cayuga, 14 Wall. 
270; The Atlas, 93 U. S. Eep. 302. 

None of the cases cited do more than state the gênerai 
rule ; yet that rule, in its application, must control. Eespond- 
ent, on the other hand, excepts on the ground that the demur- 
rage is fixed at too high a rate. An examination of the testi- 
mony shows that $100 par day would be a fair rate for a 
charter-party, instead of $140 per day. 

The exceptions of respondent are sustained; and, instead 
of sending the cause back to the commissioner, the amount 
of damage wiU be reduced accordingly. 

NoTB. See Ouibert de Son. v. Tke British Ship George Bell, 3 Fkd. Rbp. 

fiSl. 
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